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T h i s i s an a p p e a l of a judgment a f f i r m i n g an 

a d m i n i s t r a t i v e d e c i s i o n of the commissioner ("the 

c o m m i s s i o n e r " ) of the Alabama Department of Ins u r a n c e ("the 

department"). 

The r e c o r d i n d i c a t e s t h a t A t t o r n e y s I n s u r a n c e Mutual of 

Alabama, I n c . ("AIM"), was c r e a t e d i n 1988 and began o p e r a t i n g 

i n 1989 as a p r o v i d e r of l e g a l - m a l p r a c t i c e i n s u r a n c e f o r 

a t t o r n e y s l i c e n s e d and p r a c t i c i n g i n Alabama. The department 

i s r e q u i r e d t o conduct an e x a m i n a t i o n of an i n s u r e r such as 

AIM e v e r y f i v e y e a r s ; each e x a m i n a t i o n concerns a f i v e - y e a r 

p e r i o d of o p e r a t i o n s of the i n s u r a n c e company b e i n g reviewed. 

See § 27-2-21, A l a . Code 1975. In 2007, the department 

r e l e a s e d i t s r e p o r t of the e x a m i n a t i o n ( h e r e i n a f t e r "the 

e x a m i n a t i o n r e p o r t " ) f o r AIM f o r the p e r i o d J a n u a r y 1, 2001, 

through December 31, 2005. AIM f i l e d an o b j e c t i o n t o s e v e r a l 

a s p e c t s of t h a t r e p o r t . The p a r t i e s c o u l d not r e s o l v e t h e i r 

d i f f e r e n c e s r e g a r d i n g whether t o l e a v e i n the e x a m i n a t i o n 

r e p o r t some of the c o n c l u s i o n s reached by the department t o 

which AIM o b j e c t e d . T h e r e f o r e , AIM r e q u e s t e d a h e a r i n g b e f o r e 

the commissioner. See § 27-2-28, A l a . Code 1975. 
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The commissioner conducted a h e a r i n g a t which he r e c e i v e d 

ore tenus e v i d e n c e and a number of documentary e x h i b i t s . In 

h i s August 28, 2008, d e c i s i o n , the commissioner found i n f a v o r 

of the department on s e v e r a l i s s u e s i n d i s p u t e , and he 

r e s o l v e d some i s s u e s i n f a v o r of AIM. In p e r t i n e n t p a r t , the 

commissioner a f f i r m e d the department's d e t e r m i n a t i o n s t h a t AIM 

had v i o l a t e d § 27-27-26, A l a . Code 1975, through the 

arrangement by which AIM compensated an o f f i c e r and d i r e c t o r 

of the company who p r o v i d e d l e g a l and o t h e r s e r v i c e s t o AIM; 

t h a t AIM's l o s s r e s e r v e s d i d not comply w i t h a p p l i c a b l e 

a c c o u n t i n g s t a n d a r d s ; and t h a t § 27-12-15, A l a . Code 1975, 

p r o h i b i t e d AIM's p r a c t i c e of a l l o w i n g some of i t s 

p o l i c y h o l d e r s t o pay t h e i r annual i n s u r a n c e premiums i n 

i n s t a l l m e n t s w i t h o u t f i r s t h a v i n g f i l e d c e r t a i n documentation 

w i t h the department c o n c e r n i n g those i n s t a l l m e n t payments. 

AIM t i m e l y f i l e d i n the Montgomery C i r c u i t C ourt ("the 

t r i a l c o u r t " ) a p e t i t i o n f o r j u d i c i a l r e v i e w of the 

commissioner's a d m i n i s t r a t i v e d e c i s i o n . 1 See § 27-2-32, A l a . 

Code 1975. On August 3, 2009, the t r i a l c o u r t e n t e r e d a 

1The department d i d not a p p e a l t h a t p a r t of the 
commissioner's d e c i s i o n i n f a v o r of AIM t o the t r i a l c o u r t . 
A c c o r d i n g l y , t h i s o p i n i o n does not address those i s s u e s . 
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judgment s t a t i n g o n l y t h a t i t a f f i r m e d the a d m i n i s t r a t i v e 

d e c i s i o n , and i t d i s m i s s e d AIM's a p p e a l . From t h a t judgment, 

AIM t i m e l y a p pealed t o t h i s c o u r t . 

T h i s o p i n i o n f i r s t s e t s f o r t h the f a c t s u n d e r l y i n g each 

of the i s s u e s i n d i s p u t e and frames the i s s u e s t o be r eviewed. 

T h i s c o u r t ' s a n a l y s i s of each of t h o s e i s s u e s f o l l o w s the 

r e c i t a t i o n of a l l of the f a c t s and the d e s c r i p t i o n of the 

u n d e r l y i n g d i s p u t e s . 

B e f o r e the commissioner, the p a r t i e s d i s a g r e e d r e g a r d i n g 

whether AIM's compensation arrangement f o r one of i t s o f f i c e r s 

and d i r e c t o r s i s p r o p e r . The f a c t s r e l e v a n t t o t h a t i s s u e are 

as f o l l o w s . C h a r l e s Howard Moses I I I s e r v e s on the board of 

d i r e c t o r s o f , and i s the s e c r e t a r y / t r e a s u r e r f o r , AIM. Moses 

has s e r v e d i n t h o s e c a p a c i t i e s s i n c e 1989, when AIM began i t s 

o p e r a t i o n s . We note t h a t , i n h i s t e s t i m o n y , Moses o f t e n 

r e f e r r e d t o an a f f i d a v i t he had e x e c u t e d p e r t a i n i n g t o the 

i s s u e of h i s compensation arrangement w i t h AIM; AIM s u b m i t t e d 

t h a t a f f i d a v i t t o the commissioner as an e x h i b i t , and i t i s 

q u o ted l a t e r i n t h i s o p i n i o n . In essence, Moses's t e s t i m o n y 

was c o n s i s t e n t w i t h the statements s e t f o r t h i n the a f f i d a v i t . 
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Moses t e s t i f i e d t h a t he has s e r v e d as a d i r e c t o r f o r AIM 

and t h a t he has r e c e i v e d the u s u a l compensation p a i d t o 

d i r e c t o r s by a c o r p o r a t i o n . The f e e s p a i d t o Moses f o r h i s 

s e r v i c e s as a d i r e c t o r are p a i d t o him d i r e c t l y and are not 

i n c l u d e d as p a r t o f the payment arrangement i n d i s p u t e i n t h i s 

m a t t e r . 

Moses a l s o t e s t i f i e d t h a t s i n c e t he i n c e p t i o n o f AIM he 

has p r o v i d e d a v a r i e t y o f s e r v i c e s , i n c l u d i n g l e g a l a d v i c e , t o 

AIM. Moses e x p l a i n e d t h a t as AIM's s e c r e t a r y / t r e a s u r e r he 

m a i n t a i n s the minutes o f the company and i t s committees, and 

he m a i n t a i n s AIM's c o r p o r a t e r e c o r d s . Moses a l s o s t a t e d t h a t 

he r e v i e w s f i n a n c i a l r e c o r d s , such as a c c o u n t i n g and i n v e s t i n g 

r e c o r d s , and v a r i o u s a s p e c t s o f AIM's in v e s t m e n t p o l i c y and 

p r a c t i c e s . 

Moses a d m i t t e d t h a t he s i g n s some checks f o r AIM; Moses 

e x p l a i n e d t h a t he s i g n s a l l checks o f more than $50,000 and 

t h a t he s i g n s checks when Henry H e n z e l , AIM's p r e s i d e n t , i s 

not a v a i l a b l e t o do so. Moses a l s o s t a t e d t h a t he re v i e w s the 

r e c o n c i l i a t i o n o f the monthly bank statement. In a d d i t i o n t o 

the s e r v i c e s a l r e a d y d i s c u s s e d , Moses p r o v i d e s some l e g a l 

s e r v i c e s t o AIM. 
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Moses i s not an employee of AIM. Ra t h e r , AIM pays Moses 

& Moses, P.C. ("Moses & Moses"), the law f i r m i n which Moses 

i s a p a r t n e r , a r e t a i n e r f e e f o r the s e r v i c e s Moses p r o v i d e s 

AIM. Moses s t a t e d t h a t Moses & Moses i s p a i d a l e g a l - s e r v i c e s 

r e t a i n e r , a l t h o u g h some of the s e r v i c e s he p r o v i d e s are 

n o n l e g a l s e r v i c e s ; Moses s t a t e d t h a t many of the s e r v i c e s he 

p r o v i d e s i n p e r f o r m i n g h i s d u t i e s as s e c r e t a r y / t r e a s u r e r are 

o r d i n a r y b u s i n e s s f u n c t i o n s and are not c o n f i n e d t o l e g a l 

s e r v i c e s . 2 Moses t e s t i f i e d t h a t he had never attempted t o 

a l l o c a t e the s e r v i c e s he p r o v i d e d t o AIM between p u r e l y l e g a l 

s e r v i c e s and b u s i n e s s s e r v i c e s . Moses e x p l a i n e d the r e t a i n e r -

fee agreement between AIM and Moses & Moses by s t a t i n g t h a t 

" [ i ] t ' s the way i n which AIM has chosen t o and the Board has 

chosen t o compensate me t o do not o n l y the l e g a l s e r v i c e s but 

the t r e a s u r e r a c t i v i t i e s . S e c r e t a r y , c e r t a i n l y , i s a l e g a l 

s e r v i c e . " 

Moses t e s t i f i e d t h a t he b e l i e v e s the c u r r e n t compensation 

arrangement c o m p l i e s w i t h a p p l i c a b l e law and t h a t i t i s " t h e 

b e s t and most economic and c o m p e t i t i v e way" f o r AIM t o pay f o r 

2No i s s u e has been r a i s e d p e r t a i n i n g t o the p r o p r i e t y of 
r e c e i v i n g a l e g a l r e t a i n e r f o r n o n l e g a l s e r v i c e s , and we have 
not c o n s i d e r e d the q u e s t i o n . 
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the s e r v i c e s he p r o v i d e s . H e n z e l , AIM's p r e s i d e n t , t e s t i f i e d 

t h a t he b e l i e v e d AIM r e c e i v e d "more than [ i t s ] money's w o r t h " 

from the s e r v i c e s Moses p r o v i d e d AIM. 

Moses t e s t i f i e d t h a t each year he p r e s e n t s t o AIM's 

p e r s o n n e l committee a p r o p o s a l f o r the amount he b e l i e v e s 

Moses & Moses s h o u l d be p a i d f o r the s e r v i c e s he p r o v i d e s AIM. 

A c c o r d i n g t o Moses, the p e r s o n n e l committee then makes a 

recommendation r e g a r d i n g the payment f o r Moses's s e r v i c e s t o 

AIM's b o a r d of d i r e c t o r s , of which Moses i s a member. The 

ev i d e n c e demonstrated t h a t the annual r e t a i n e r f e e approved by 

AIM's b o a r d of d i r e c t o r s f o r Moses's s e r v i c e s i s d i v i d e d i n t o 

e q u a l monthly i n s t a l l m e n t s t h a t AIM pays t o Moses & Moses. 

C u r r e n t l y , Moses & Moses r e c e i v e s an $80,000 annual r e t a i n e r 

from AIM. 

Moses t e s t i f i e d t h a t he has been compensated p u r s u a n t t o 

the r e t a i n e r - f e e arrangement f o r a number of years and t h a t 

the department had not q u e s t i o n e d t h a t f e e arrangement i n i t s 

e a r l i e r e x a m i n a t i o n s of AIM. J i m Hattaway, the i n s u r a n c e 

e x a m i n a t i o n s u p e r v i s o r f o r the department, t e s t i f i e d t h a t i t 

was not c l e a r whether, d u r i n g e a r l i e r e x a m i n a t i o n s , AIM had 

d i s c l o s e d i t s compensation arrangement w i t h Moses or whether 
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p r e v i o u s examiners had m i s s e d the i s s u e . Hattaway t e s t i f i e d 

t h a t the department was made aware of the compensation 

arrangement d u r i n g the e x a m i n a t i o n p e r i o d a t i s s u e , which was 

the reason the i s s u e was b e i n g r a i s e d and d i s c u s s e d i n the 

e x a m i n a t i o n r e p o r t . 

B e f o r e the commissioner, Moses t e s t i f i e d t h a t the 

r e t a i n e r AIM pays t o Moses & Moses i s not r e l a t e d t o any 

s p e c i f i c t r a n s a c t i o n or a s s e t of AIM. In essence, Moses's 

t e s t i m o n y a t the ore tenus h e a r i n g was c o n s i s t e n t w i t h the 

a s s e r t i o n s i n h i s a f f i d a v i t s u b m i t t e d t o the commissioner i n 

which Moses s t a t e d , i n p e r t i n e n t p a r t : 

"The d u t i e s f o r w h i c h t h e r e t a i n e r i s p a i d , w h i c h 
have n o t m a t e r i a l l y c h a n g e d t h r o u g h o u t t h e e n t i r e 
e x i s t e n c e o f t h e r e t a i n e r r e l a t i o n s h i p , i n c l u d e : 

" • D u t i e s o f t h e S e c r e t a r y a r e t h e 
u s u a l d u t i e s o f a c o r p o r a t e s e c r e t a r y , e . g . 
a t t e n d a n c e a t m e e t i n g s o f t h e B o a r d o f 
D i r e c t o r s and c o m m i t t e e s and r e c o r d i n g o f 
m i n u t e s o f t h e m e e t i n g s and m a i n t e n a n c e o f 
t h e c o r p o r a t e r e c o r d s o f [ A I M ] . 

" • D u t i e s o f t h e T r e a s u r e r i n c l u d e 
p r e p a r a t i o n o f r e p o r t s and t a x r e t u r n s t o 
be f i l e d w i t h a p p r o p r i a t e g o v e r n m e n t a l 
a g e n c i e s , p r e p a r i n g summary r e p o r t s t o t h e 
B o a r d , and a s s i s t i n g t h e i n v e s t m e n t 
c u s t o d i a n and i n v e s t m e n t a d v i s o r s i n t h e 
management o f [ A I M ' s ] i n v e s t m e n t s . The 
d u t i e s o f t h e T r e a s u r e r do n o t i n c l u d e t h e 
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s u p e r v i s i o n o f t h e c h o i c e o f any p a r t i c u l a r 
i n v e s t m e n t made by [ A I M ] . 

" • [ M o s e s ] a l s o p r o v i d e s l e g a l and 
o t h e r s e r v i c e s f o r [AIM] p u r s u a n t t o t h e 
F i r m ' s r e t a i n e r r e l a t i o n s h i p w h i c h i n c l u d e 
a d v i s i n g on c o r p o r a t e l a w m a t t e r s a f f e c t i n g 
t h e o p e r a t i o n s o f [ A I M ] ; a s s i s t i n g t h e 
B o a r d o f D i r e c t o r s , t h e P r e s i d e n t and V i c e 
P r e s i d e n t - U n d e r w r i t i n g i n m a t t e r s r e l a t i n g 
t o t h e o p e r a t i o n s o f [ A I M ] ; and a d v i s i n g 
t h e C l a i m s C o m m i t t e e o r c l a i m s c o u n s e l on 
s p e c i f i c i s s u e s r e l a t e d t o t h e l e g a l 
e x p e r i e n c e and q u a l i f i c a t i o n s o f [ M o s e s ] . 
I n a d d i t i o n , c e r t a i n t a x p l a n n i n g and t a x 
r e p o r t i n g m a t t e r s a r e h a n d l e d by [Moses] 
f o r [ A I M ] . 

"There i s no a s p e c t of the r e t a i n e r p a i d t o 
[Moses & Moses] t h a t i s r e l a t e d t o any t r a n s a c t i o n 
i n v o l v i n g the a s s e t s or r e i n s u r a n c e of [ A I M ] . A l l 
investment a c t i v i t y of [ A I M ] i s w i t h i n the framework 
of [ A I M ' s ] Investment P o l i c y . The B o a r d of 
D i r e c t o r s approves the Investment P o l i c y of the 
Company not l e s s f r e q u e n t l y than a n n u a l l y based on 
the p r e s e n t a t i o n and recommended changes by [ A I M ' s ] 
independent investment a d v i s o r s and I n v e s t m e n t / A u d i t 
Committee of [ A I M ] . N e i t h e r [ M o s e s ] nor [Moses & 
Moses] i s , or has been, compensated f o r any 
investment t r a n s a c t i o n i n which [ A I M ] i s a p a r t y nor 
f o r the performance of [ A I M ' s ] i n v e s t m e n t p o r t f o l i o . 
No b r o k e r , d e a l e r , i n v e s t m e n t manager or investment 
a d v i s e r has ever p r o v i d e d any form of compensation 
t o [ M o s e s ] or [Moses & Moses] a t any t i m e , d i r e c t l y 
or i n d i r e c t l y , r e l a t e d t o any t r a n s a c t i o n i n v o l v i n g 
the a s s e t s of [ A I M ] , nor has [ A I M ] a d j u s t e d the 
r e t a i n e r compensation i n r e l a t i o n t o any i n v e s tment 
t r a n s a c t i o n s i n which [ A I M ] has engaged or p l a n n e d 
t o engage. 

"No p a r t of compensation t o [ M o s e s ] or [Moses & 
Moses] i s r e l a t e d t o the placement of r e i n s u r a n c e , 
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whether from the r e i n s u r e r s or t h e i r i n t e r m e d i a r i e s . 
[ M o s e s ] re v i e w s r e i n s u r a n c e c o n t r a c t s and a d v i s e s 
the P r e s i d e n t of [ A I M ] i n the n e g o t i a t i o n of these 
c o n t r a c t s , but has never had any r e l a t i o n s h i p w i t h 
any r e i n s u r e r , d i r e c t l y or i n d i r e c t l y , nor w i t h any 
i n t e r m e d i a r y f o r a r e i n s u r e r . " 

Another i s s u e i n d i s p u t e p e r t a i n s t o AIM's maintenance of 

l o s s r e s e r v e s . Loss r e s e r v e s are an e s t i m a t e of the l i q u i d 

funds n e c e s s a r y t o pay o u t s t a n d i n g c l a i m s a g a i n s t an i n s u r e r ' s 

p o l i c y h o l d e r s . The term " l o s s r e s e r v e " has been d e f i n e d as 

" [ t ] h a t p o r t i o n of an i n s u r a n c e company's a s s e t s s e t a s i d e f o r 

payment of l o s s e s w h i c h w i l l p r o b a b l y a r i s e or which have 

a r i s e n but have not been p a i d . " B l a c k ' s Law D i c t i o n a r y 946 

(6th ed. 1990). With r e g a r d t o t h a t i s s u e , the p a r t i e s 

p r e s e n t e d the f o l l o w i n g e v i d e n c e and arguments. 

The p a r t i e s agreed t h a t , i n c a l c u l a t i n g i t s l o s s 

r e s e r v e s , an i n s u r a n c e company must a p p l y , among o t h e r t h i n g s , 

Statement of A u d i t i n g S t a n d a r d 73, r e f e r r e d t o by the p a r t i e s 

and the commissioner as "SAS 73," and Statement of S t a t u t o r y 

A c c o u n t i n g P r i n c i p a l 55, r e f e r r e d t o as "SSAP 55." SAS 73 i s 

not c o n t a i n e d i n the r e c o r d on a p p e a l , and o n l y some p o r t i o n s 

of SSAP 55 are s e t f o r t h i n the r e c o r d . 

The r e c o r d i n d i c a t e s t h a t SSAP 55 r e q u i r e s an i n s u r a n c e 

company d e t e r m i n i n g i t s l o s s r e s e r v e s t o use the s e r v i c e s of 
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an a c t u a r y . SAS 73 p e r t a i n s t o how the s e r v i c e s of a 

s p e c i a l i s t such as an a c t u a r y are t o be u t i l i z e d . In essence, 

SAS 73 a l l o w s an acc o u n t a n t computing l o s s r e s e r v e s t o use the 

s e r v i c e s of an independent a c t u a r y o r , s u b j e c t t o c e r t a i n 

c a v e a t s , an a c t u a r y employed i n the same company as t h a t 

a c c o u n t a n t . B e f o r e t he commissioner, the p a r t i e s d i s p u t e d the 

p r o p r i e t y of AIM's a p p l i c a t i o n of SAS 73 i n s e l e c t i n g an 

a c t u a r y whose work would be used t o f o r m u l a t e the 

recommendation of AIM's a c c o u n t a n t s as t o the a p p r o p r i a t e 

l e v e l of AIM's l o s s r e s e r v e s . The commissioner r e s o l v e d t h a t 

d i s p u t e i n f a v o r of AIM, d e t e r m i n i n g t h a t AIM's ac c o u n t a n t had 

p r o p e r l y c o m p l i e d w i t h SAS 73 i n employing an a c t u a r y t o 

a s s i s t i n the c a l c u l a t i o n of AIM's l o s s r e s e r v e s p u r s u a n t t o 

SSAP 55. 3 The department has not c h a l l e n g e d t h a t 

3The r e c o r d does not c o n t a i n a f u l l copy of SSAP 55. 
R a t h e r , the p a r t i e s r e a d i n t o e v i d e n c e o n l y the p o r t i o n s of 
t h a t s t a n d a r d t h a t they contend govern t h i s m a t t e r . Paragraph 
8 of SSAP 55 reads as f o l l o w s : 

"The l i a b i l i t y f o r c l a i m r e s e r v e s and c l a i m 
l i a b i l i t i e s , u n p a i d l o s s e s , and l o s s c l a i m 
adjustment expenses s h a l l be based upon the 
e s t i m a t e d u l t i m a t e c o s t of s e t t l i n g the c l a i m s , 
i n c l u d i n g the e f f e c t s of i n f l a t i o n and o t h e r 
s o c i e t a l and economic f a c t o r s . U s i n g p a s t 
e x p e r i e n c e a d j u s t e d f o r c u r r e n t t r e n d s and any o t h e r 
f a c t o r s t h a t would modify p a s t e x p e r i e n c e , t h e s e 

11 
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d e t e r m i n a t i o n ; t h e r e f o r e , AIM's compliance w i t h SAS 73 i s not 

an i s s u e on a p p e a l . 

The p a r t i e s d i s p u t e whether AIM p r o p e r l y c o m p l i e d w i t h 

SSAP 55 i n r e a c h i n g i t s d e t e r m i n a t i o n s r e g a r d i n g the amount of 

i t s annual l o s s r e s e r v e s d u r i n g the p e r i o d c o v e r e d i n the 

e x a m i n a t i o n r e p o r t . The department p r e s e n t e d e v i d e n c e from an 

a c t u a r y r e g a r d i n g t he p r o p r i e t y of AIM's e s t i m a t e s of i t s l o s s 

r e s e r v e s , and AIM has d i s p u t e d t he q u a l i f i c a t i o n of an a c t u a r y 

l i a b i l i t i e s s h a l l not be d i s c o u n t e d u n l e s s 
a u t h o r i z e d f o r s p e c i f i c t y pes of c l a i m s by o t h e r 
SSAPs." 

SSAP 55, par a g r a p h 9, p r o v i d e s : 

" V a r i o u s a n a l y t i c a l t e c h n i q u e s can be used t o 
e s t i m a t e the l i a b i l i t y f o r [ i n c u r r e d but not 
r e p o r t e d ] c l a i m s , f u t u r e development on r e p o r t e d 
l o s s c l a i m s and l o s s c l a i m adjustment expenses. 
These t e c h n i q u e s g e n e r a l l y c o n s i s t of s t a t i s t i c a l 
a n a l y s i s of h i s t o r i c a l e x p e r i e n c e and are commonly 
r e f e r r e d t o as the l o s s r e s e r v e p r o j e c t i o n . The 
e s t i m a t i o n p r o c e s s i s g e n e r a l l y performed by l i n e of 
b u s i n e s s , g r o u p i n g c o n t r a c t s w i t h l i k e 
c h a r a c t e r i s t i c s and p o l i c y p r o v i s i o n s . The d e c i s i o n 
t o use a p a r t i c u l a r p r o j e c t i o n method and the 
r e s u l t s o b t a i n e d from t h a t method s h a l l be e v a l u a t e d 
by c o n s i d e r i n g the i n h e r e n t assumptions, u n d e r l i n i n g 
the method, and the a p p r o p r i a t e n e s s of those 
assumptions t o the c i r c u m s t a n c e s . No s i n g l e 
p r o j e c t i o n method i s i n h e r e n t l y b e t t e r than any 
o t h e r i n a l l c i r c u m s t a n c e s . The r e s u l t s of more 
than one method s h o u l d be c o n s i d e r e d . " 

12 



2081139 

t o comment on l o s s r e s e r v e s c a l c u l a t e d under SSAP 55, an 

a c c o u n t i n g s t a n d a r d . 

The department argues t h a t AIM's l o s s r e s e r v e s were 

"redundant" and t h a t they f a r exceeded the amount of l o s s 

r e s e r v e s n e c e s s a r y . R a n d a l l Ross, the a c t u a r y who t e s t i f i e d 

on b e h a l f of the department, t e s t i f i e d t h a t the l o s s - r e s e r v e s 

p o r t i o n of the e x a m i n a t i o n r e p o r t i s a c t u a l l y a compromise 

worked out between AIM and the department. A c c o r d i n g t o Ross, 

the department had o r i g i n a l l y proposed t o a d j u s t AIM's l o s s 

r e s e r v e s but s u b s e q u e n t l y agreed t o withdraw t h a t 

recommendation and s u b s t i t u t e language s p e c i f y i n g t h a t AIM use 

a more r e a s o n a b l e approach i n the f u t u r e . 4 However, AIM d i d 

4 S p e c i f i c a l l y , Ross s t a t e d : 

"The r e p o r t — t h e v e r s i o n of the r e p o r t r i g h t now 
r e p r e s e n t s a s i g n i f i c a n t compromise from the 
o r i g i n a l r e p o r t language i n which we had an 
adjustment t o r e s e r v e s . A f t e r e x t e n s i v e d i s c u s s i o n s 

t a k e the adjustment t o the l i a b i l i t i e s out of the 
e x a m i n a t i o n r e p o r t and i n s t e a d agreed t o work toward 
a more r e a s o n a b l e r e s e r v e g o i n g f o r w a r d . 

out of the r e p o r t . However, the examiners f e l t t h a t 
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not f i n d t h a t language t o be s a t i s f a c t o r y , and i t i s t h a t 

language w i t h which AIM now t a k e s i s s u e . 

I n e x p l a i n i n g the department's o b j e c t i o n t o the manner i n 

which AIM det e r m i n e d i t s l o s s r e s e r v e s , Ross s t a t e d t h a t AIM 

u t i l i z e d a " p r i c i n g approach" i n d e t e r m i n i n g the amount of i t s 

annual l o s s r e s e r v e s . The p a r t i e s p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t , f o r the y e a r 2003, AIM m a i n t a i n e d l o s s 

r e s e r v e s of $7.1 m i l l i o n ; Ross t e s t i f i e d t h a t AIM had 

c o n s i s t e n t l y h e l d l o s s r e s e r v e s of a p p r o x i m a t e l y $7 m i l l i o n 

"year a f t e r y e a r . " A c c o r d i n g t o R o s s , l o s s r e s e r v e s of $2 

m i l l i o n t o $3 m i l l i o n would have been more a p p r o p r i a t e . 

Ross t e s t i f i e d t h a t , a l t h o u g h a c o n s e r v a t i v e approach i s 

a g o a l from a r e g u l a t o r y s t a n d p o i n t , a c t u a r i a l s t a n d a r d s 

r e q u i r e t h a t l o s s r e s e r v e s "be r e a s o n a b l e , and not j u s t 

c o n s e r v a t i v e . " Ross d i d not b e l i e v e t h a t AIM's l o s s r e s e r v e s 

were r e a s o n a b l e . Ross e x p l a i n e d t h a t the h i g h end of a 

r e a s o n a b l e range of l o s s r e s e r v e s was 10% t o 20% over or above 

a r e a s o n a b l e e s t i m a t e of l o s s r e s e r v e s . Ross e s t i m a t e d t h a t 

i t was i m p o r t a n t t o have some recommendation i n the 
r e p o r t so t h a t we c o u l d ensure g o i n g f o r w a r d [ t h a t 
AIM] i s complying w i t h t h a t agreement t h a t t h e y move 
toward a more r e a s o n a b l e range i n accordance w i t h 
SSAP 55." 

14 



2081139 

AIM's l o s s r e s e r v e s were "154 p e r c e n t above what we c o n s i d e r 

t o be [ a ] r e a s o n a b l e " l o s s - r e s e r v e e s t i m a t e . Ross a d m i t t e d , 

however, t h a t he had never b e f o r e e v a l u a t e d the l o s s r e s e r v e s 

f o r a " o n e - s t a t e , monoline" i n s u r a n c e p r o v i d e r such as AIM. 

AIM p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t i t s p o l i c y was t o 

m a i n t a i n a c o n s e r v a t i v e amount of e s t i m a t e d l o s s r e s e r v e s . 

AIM p r e s e n t e d e v i d e n c e from i t s a c c o u n t a n t s i n d i c a t i n g t h a t 

the a c c o u n t a n t s had r e l i e d on t h e i r a c t u a r y t o p r o v i d e AIM 

w i t h a range of amounts f o r d e t e r m i n i n g l o s s r e s e r v e s ; AIM 

s e l e c t e d an amount on the u p p e r , or more c o n s e r v a t i v e , end of 

t h a t recommended range. In h i s t e s t i m o n y , Moses e x p l a i n e d 

t h a t AIM had "been e x t r e m e l y c a u t i o u s about b e i n g c o m f o r t a b l e 

t h a t a c t u a r i a l numbers a l o n e s h o u l d guide us i n making a 

d e c i s i o n as managers as t o what those r e s e r v e l e v e l s s h o u l d 

be." 

L a r r y B. F r o s t , a c e r t i f i e d p u b l i c a c c o u n t a n t h i r e d by 

AIM as an independent a u d i t o r , t e s t i f i e d r e g a r d i n g the manner 

i n which AIM's l o s s r e s e r v e s were c a l c u l a t e d . F r o s t e x p l a i n e d 

the assumptions and c a l c u l a t i o n s u t i l i z e d by the a c t u a r y 

employed by h i s f i r m t o a s s i s t i n the recommendation f o r AIM's 

l o s s r e s e r v e s , and he s t a t e d t h a t he b e l i e v e d t h a t a l l 
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computations were made i n compliance w i t h SSAP 55. 5 F r o s t 

s t a t e d t h a t he b e l i e v e d t h a t AIM's l o s s r e s e r v e s were 

r e a s o n a b l e and t h a t he f a v o r e d an i n s u r a n c e company's 

5 F r o s t e x p l a i n e d t h e d e t e r m i n a t i o n r e a c h e d b y AIM's 
a c t u a r y as f o l l o w s : 

" I w i l l s a y t h a t t h e a c t u a r y c o m p i l e d h i s t o r i c a l 
d a t a p r o v i d e d b y A I M . T h e y c o m p i l e d a d a t a b a s e o f 
AIM's l o s s e s h i s t o r i c a l l y s i n c e i n c e p t i o n o f t h e 
co m p a n y . T h e y t h e n c o m p a r e d t h a t t o i n d u s t r y 
s t a n d a r d s t h a t t h e y o b t a i n e d f r o m AM B e s t 2005 
a g g r e g a t e s and a v e r a g e s . And t h e y s e l e c t - - t h e 
a c t u a r y t h e n made h i s s e l e c t i o n o f w h i c h f a c t o r s he 
t h o u g h t were a p p r o p r i a t e t o c a l c u l a t e t h e r e s e r v e . 
And i n my o p i n i o n , t h a t c o m p l i e s w i t h p a r a g r a p h 
e i g h t o f SSAP 55. 

"He a l s o d i d n o t use u n d i s c o u n t e d - - h e d i d n o t 
d i s c o u n t t h e r e s e r v e s , w h i c h i s a l s o i n a c c o r d a n c e 
w i t h p a r a g r a p h e i g h t . ... 

"And i n AIM's s i t u a t i o n , t h e a c t u a r y u s e d - ¬
u l t i m a t e l o s s e s were p r o j e c t e d u s e d i n a p a i d l o s s 
d e v e l o p m e n t m e t h o d , a r e p o r t e d l o s s d e v e l o p m e n t 
m e t h o d , and an u n e x p e c t e d l o s s r a t i o method. I n 
o t h e r w o r d s , he u s e d v a r i o u s d i f f e r e n t methods. 

"AIM o n l y has one l i n e o f b u s i n e s s , so t h a t 
p o r t i o n o f t h e p a r a g r a p h n i n e does n o t a p p l y . 

"The a c t u a r y t h e n s e l e c t e d t h e b e s t e s t i m a t e i n 
t h e maximum r e a s o n a b l e u l t i m a t e l o s s e s b a s e d on t h e 
r e s u l t s o f t h e v a r i o u s m e t h o d s , and he p r o j e c t e d a 
r a n g e o f t h o s e l o s s e s , and he made r e a s o n a b l e 
c h e c k s . And t h e n t h e company s e l e c t e d f r o m t h a t 
r a n g e t h e i r e s t i m a t e o f l o s s e s and [ r e s e r v e ] . S o , 
i n my o p i n i o n , t h e company c o m p l i e d w i t h p a r a g r a p h 
n i n e o f SSAP number 55." 
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employing a c o n s e r v a t i v e approach t o the e s t i m a t i o n of l o s s 

r e s e r v e s . 

Mary Lou R u t h e r f o r d , a c e r t i f i e d p u b l i c a c c o u n t a n t i n the 

same f i r m as F r o s t , c o n f i r m e d F r o s t ' s t e s t i m o n y and h i s 

c o n c l u s i o n t h a t AIM had c o m p l i e d w i t h SSAP 55. R u t h e r f o r d 

t e s t i f i e d t h a t 

"an a c t u a r i a l c a l c u l a t i o n i s an e s t i m a t e . And as we 
have e s t a b l i s h e d , we are not q u a l i f i e d t o determine 
whether those numbers are c o r r e c t or not. We l o o k 
a t the a c t u a r y ' s p r o f e s s i o n a l q u a l i f i c a t i o n s , [ h i s 
or h e r ] r e p u t a t i o n , those k i n d s of t h i n g s . And we 
l o o k a t [ h i s or h e r ] methodology and make sure t h a t 
the assumptions are the same--are r e a s o n a b l e and the 
same as i n the p r i o r y e a r . And then what I do i s I 
l o o k a t [ h i s or her] o p i n i o n ... and I guess i n the 
case of most a c t u a r i e s , t h e y g i v e a range." 

R u t h e r f o r d s t a t e d t h a t f o r the year e n d i n g December 31, 2005, 

the a c t u a r y employed by AIM's a c c o u n t a n t s had recommended a 

l o s s - r e s e r v e s e s t i m a t e range between $6.6 m i l l i o n and $9.3 

m i l l i o n ; the a c t u a r y ' s "best e s t i m a t e " f o r l o s s r e s e r v e s f o r 

t h a t year was $8.3 m i l l i o n . A c c o r d i n g t o R u t h e r f o r d , based on 

t h a t recommendation, AIM e s t a b l i s h e d i t s l o s s r e s e r v e s f o r 

2005 a t $8.6 m i l l i o n , or $300,000 over the a c t u a r y ' s b e s t 

e s t i m a t e of i t s p o t e n t i a l need f o r l o s s r e s e r v e s . 

Another i s s u e i n d i s p u t e b e f o r e the commissioner was 

AIM's p r a c t i c e of a l l o w i n g some of i t s p o l i c y h o l d e r s t o make 
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i n s t a l l m e n t payments toward t h e i r annual premiums. The 

department a l l e g e d t h a t AIM's i n s t a l l m e n t - p a y m e n t p l a n a l s o 

v i o l a t e d a p p l i c a b l e s t a t u t o r y law. The department a s s e r t e d 

t h a t AIM c o u l d a l l o w i n s t a l l m e n t payments but t h a t , i n o r d e r 

t o do so, AIM was r e q u i r e d t o f i l e an endorsement w i t h the 

department and o b t a i n department a p p r o v a l of t h a t endorsement. 

A f t e r the r e l e a s e of the e x a m i n a t i o n r e p o r t a t i s s u e i n t h i s 

m a t t e r , AIM d i d f i l e the r e q u i r e d endorsement a l l o w i n g i t t o 

a d j u s t i t s c o n t r a c t s so as t o c o l l e c t premiums i n 

i n s t a l l m e n t s . See § 27-14-8(a), A l a . Code 1975. However, i t 

i s u n d i s p u t e d t h a t t h a t endorsement was not e f f e c t i v e f o r the 

p e r i o d a t i s s u e i n the e x a m i n a t i o n r e p o r t . 

The e v i d e n c e on the i s s u e of AIM's p r a c t i c e of a l l o w i n g 

i n s t a l l m e n t payments i n d i c a t e d t h a t some of AIM's 

a p p r o x i m a t e l y 3,000 p o l i c y h o l d e r s had d i f f i c u l t y p a y i n g t h e i r 

premiums i n an annual lump sum as r e q u i r e d by the terms of 

t h e i r i n s u r a n c e c o n t r a c t s w i t h AIM. AIM a l l o w e d 30 t o 60 of 

t hose p o l i c y h o l d e r s t o pay t h e i r annual premiums i n monthly, 

q u a r t e r l y , or semiannual i n s t a l l m e n t s . 

Henry H e n z e l , AIM's p r e s i d e n t , e x p l a i n e d t h a t AIM a l l o w e d 

some of i t s p o l i c y h o l d e r s t o pay i n i n s t a l l m e n t s i n o r d e r t o 
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a l l o w p o l i c y h o l d e r s w i t h c a s h - f l o w problems t o o b t a i n 

m a l p r a c t i c e i n s u r a n c e . Henzel s t a t e d t h a t the p r a c t i c e 

b e n e f i t t e d b o t h the a t t o r n e y - p o l i c y h o l d e r and the a t t o r n e y ' s 

c l i e n t s . H enzel t e s t i f i e d AIM had no p o l i c y i n p l a c e 

d e t e r m i n i n g which p o l i c y h o l d e r s c o u l d pay on an i n s t a l l m e n t 

b a s i s ; i t appears t h a t AIM s t a f f would make d e c i s i o n s a l l o w i n g 

i n s t a l l m e n t payments of annual premiums on an i n d i v i d u a l 

b a s i s . A c c o r d i n g t o H e n z e l , when AIM had a l l o w e d a p o l i c y -

h o l d e r t o pay h i s or her annual premium i n i n s t a l l m e n t s , AIM 

had p r o v i d e d i n s u r a n c e coverage o n l y f o r the p e r i o d f o r which 

the p o l i c y h o l d e r had p a i d . I t i s u n d i s p u t e d t h a t no fee or 

i n t e r e s t was charged t o those p o l i c y h o l d e r s a l l o w e d t o make 

t h e i r premium payments i n i n s t a l l m e n t s . 

On q u e s t i o n i n g from the commissioner, Henzel d e n i e d t h a t 

AIM's i n s t a l l m e n t - p a y m e n t p r a c t i c e was d i s c r i m i n a t o r y , but he 

a d m i t t e d t h a t many o t h e r p o l i c y h o l d e r s would l i k e t o pay t h e i r 

a nnual premiums i n i n s t a l l m e n t s . Henzel e x p l a i n e d t h a t AIM 

c o u l d not a l l o w a l l of i t s p o l i c y h o l d e r s t o pay i n 

i n s t a l l m e n t s w i t h o u t i n c u r r i n g the a d d i t i o n a l expense of 

h i r i n g a d d i t i o n a l s t a f f t o manage those payments. 

Stan d a r d of Review 
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S e c t i o n 27-2-32, A l a . Code 1975, governs appeals from the 

d e c i s i o n of the commissioner t o the t r i a l c o u r t as w e l l as 

appeals t o t h i s c o u r t from the judgment of the t r i a l c o u r t . 

"Pursuant t o [§ 2 7 - 2 - 3 2 ( e ) ] , the commissioner's d e c i s i o n or 

o r d e r s h a l l be taken as prima f a c i e j u s t and r e a s o n a b l e . " O l d 

Southern L i f e I n s . Co. v. S t a t e Dep't of I n s . , 537 So. 2d 30, 

31 ( A l a . C i v . App. 1988); see a l s o S t a t e Dep't of I n s . v. 

A r t h u r J . G a l l a g h e r & Co., 622 So. 2d 370, 371 ( A l a . C i v . App. 

1993). For b o t h the t r i a l c o u r t and t h i s c o u r t , the 

a p p l i c a b l e s t a n d a r d of r e v i e w i s the same: 

"The c o u r t s h a l l r e v e r s e , v a c a t e or modify the 
commissioner's d e c i s i o n or o r d e r i n whole or i n p a r t 
i f i t f i n d s t h a t : 

"(1) The commissioner e r r e d t o the p r e j u d i c e of 
a p p e l l a n t ' s s u b s t a n t i a l r i g h t s i n h i s a p p l i c a t i o n of 
the law; 

"(2) The d e c i s i o n or o r d e r was p r o c u r e d by f r a u d 
or was based upon a f i n d i n g of f a c t s c o n t r a r y t o the 
weight of the e v i d e n c e ; or 

"(3) The commissioner's a c t i o n was a r b i t r a r y and 
c a p r i c i o u s . " 

§ 27-2-32(e), A l a . Code 1975. 

Burden of P r o o f 

AIM argues on a p p e a l t h a t t h i s c o u r t s h o u l d " c l a r i f y " 

which p a r t y bears the burden of p r o o f i n t h i s m a t t e r . B e f o r e 
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the t r i a l c o u r t , AIM o n l y argued t h a t under Rule 7 of 

R e g u l a t i o n 482-1-065-.04, A l a . Admin. Code (Dep't of I n s . ) , 

the department had the burden of p r o o f as t o the c o n c l u s i o n s 

r e a c h e d i n the e x a m i n a t i o n r e p o r t . We note, however, t h a t 

each of the p a r t i e s a s s e r t s t h a t the i s s u e s i n d i s p u t e i n t h i s 

m a t t e r i n v o l v e o n l y q u e s t i o n s of law and not q u e s t i o n s o f 

f a c t . See AIM's b r i e f , pp. 27-28. 6 In o t h e r p o r t i o n s of i t s 

6 S p e c i f i c a l l y , AIM argues i n i t s b r i e f s u b m i t t e d t o t h i s 
c o u r t : 

" F u r t h e r , w h i l e g e n e r a l l y the department's Order 
s h a l l be c o n s i d e r e d j u s t and r e a s o n a b l e , t h i s 
p a r t i c u l a r d e c i s i o n c e n t e r s around i s s u e s of law and 
not i s s u e s of f a c t . T h e r e f o r e , b o t h p a r t i e s agree 
t h a t the department's d e c i s i o n on t h e s e q u e s t i o n s of 
law, and t h a t of the C i r c u i t C o u r t , i s not e n t i t l e d 
t o a p resumption of c o r r e c t n e s s and the a p p l i c a t i o n 
of the law t o the f a c t s i s r e v i e w e d by an a p p e l l a t e 
c o u r t de novo. (R. 15; 34). F o l k s v. T u s c a l o o s a  
County C r e d i t Union, 989 So. 2d 531, 535 ( A l a . C i v . 
App. 2007) ('However, when the t r i a l c o u r t 
i m p r o p e r l y a p p l i e s the law t o f a c t s , no presumption 
of c o r r e c t n e s s e x i s t s as t o the t r i a l c o u r t ' s 
judgment A t r i a l c o u r t ' s c o n c l u s i o n s on l e g a l 
i s s u e s c a r r y no presumption of c o r r e c t n e s s T h i s 
c o u r t r e v i e w s the a p p l i c a t i o n of law t o f a c t s de 
novo.'); see a l s o Med. L i c e n s u r e Comm'n of Alabama  
v. H e r r e r a , 918 So. 2d 918, 926 ( A l a . C i v . App. 
2005) ('[W]e note t h a t t h e r e i s no p r e sumption of 
c o r r e c t n e s s a f f o r d e d t o the Commission's l e g a l 
c o n c l u s i o n s or i t s a p p l i c a t i o n of the law t o the 
f a c t s . ' ) ; see a l s o D i B i a s i v. Joe Wheeler E l e c .  
Membership Corp., 988 So. 2d 454, 459-60 ( A l a . 2008) 
('[U]nder our s t a n d a r d of r e v i e w , t h i s C o u r t does 
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b r i e f , AIM q u e s t i o n s whether the department's e v i d e n c e was 

s u f f i c i e n t t o s u p p o r t the commissioner's d e c i s i o n . Out of an 

abundance of c a u t i o n , we b r i e f l y address AIM's arguments 

p e r t a i n i n g t o the p a r t i e s ' r e s p e c t i v e burdens of p r o o f . 

W i t h r e g a r d t o r e s p e c t i v e burdens of p r o o f , the 

a p p l i c a b l e r e g u l a t i o n p r o v i d e s : 

"(d) Burden of P r o o f - - G e n e r a l R u l e . As i n c i v i l 
cases a t law, as a g e n e r a l r u l e , the p a r t y a s s e r t i n g 
an a f f i r m a t i v e i s s u e a l l e g e d i n the p l e a d i n g s has 
the burden of p r o v i n g s a i d i s s u e by a preponderance 
of t he e v i d e n c e . 

"(e) Burden of P r o o f - - N e g a t i v e A l l e g a t i o n . The 
p a r t y a s s e r t i n g a n e g a t i v e a l l e g a t i o n has the burden 
of p r o v i n g s a i d n e g a t i o n by o n l y s l i g h t e v i d e n c e , 
which then s h i f t s t o the o t h e r p a r t y the burden of 
p r o v i n g s a i d i s s u e by a preponderance of the 
e v i d e n c e . " 

Rule 7, R e g u l a t i o n 482-1-065-.04. 

AIM c u r s o r i l y contends i n i t s b r i e f on a p p e a l t h a t " s i n c e 

the a l l e g a t i o n s by AIM i n t h i s p r o c e e d i n g a r e n e g a t i v e 

a l l e g a t i o n s , the burden of p r o o f s h i f t s t o the department t o 

prove the a l l e g a t i o n s c o n t a i n e d i n the [examination] r e p o r t by 

a preponderance of the e v i d e n c e . " AIM r e l i e s on the 

not a f f o r d the t r i a l c o u r t ' s c o n c l u s i o n s of law any 
presumption of c o r r e c t n e s s . ' ) . " 

22 



2081139 

d e f i n i t i o n of " n e g a t i v e averment" found i n B l a c k ' s Law  

D i c t i o n a r y , which has d e f i n e d t h a t term as f o l l o w s : 

"As opposed t o the t r a v e r s e or s i m p l e d e n i a l of 
an a f f i r m a t i v e a l l e g a t i o n , a n e g a t i v e averment i s an 
a l l e g a t i o n of some s u b s t a n t i v e f a c t , e.g., t h a t 
p remises are not i n r e p a i r , which, a l t h o u g h n e g a t i v e 
i n form, i s r e a l l y a f f i r m a t i v e i n substance, and the 
p a r t y a l l e g i n g the f a c t of n o n - r e p a i r must prove i t . 
An averment i n some of the p l e a d i n g s i n a case i n 
which a n e g a t i v e i s a s s e r t e d . " 

B l a c k ' s Law D i c t i o n a r y 1031-32 (6th ed. 1990). 

In i t s b r i e f b e f o r e t h i s c o u r t , AIM does not e x p l a i n or 

i d e n t i f y what i t contends are the " n e g a t i v e a l l e g a t i o n s " i t 

has a s s e r t e d i n t h i s m a t t e r . AIM m a i n t a i n e d a t the o r a l 

argument b e f o r e t h i s c o u r t t h a t the department's e x a m i n a t i o n 

r e p o r t c o n s t i t u t e d the i n i t i a t i o n of t h i s a c t i o n , and i t 

a l l e g e d t h a t t he e x a m i n a t i o n r e p o r t was, i n essence, a 

c o m p l a i n t . T h e r e f o r e , i t m a i n t a i n e d t h a t the department had 

a s s e r t e d an " a f f i r m a t i v e i s s u e . " See Rule 7 ( d ) , R e g u l a t i o n 

482-1-065-.04. Thus, we i n t e r p r e t AIM's argument as a s s e r t i n g 

t h a t the o b j e c t i o n s t o the c o n c l u s i o n s c o n t a i n e d i n the 

e x a m i n a t i o n r e p o r t t h a t i t r a i s e d b e f o r e the commissioner 

c o n s t i t u t e " n e g a t i v e a l l e g a t i o n s . " We cannot agree. 

AIM has contended t h a t the e x a m i n a t i o n r e p o r t i t s e l f 

c o n s t i t u t e d a c o m p l a i n t i n i t i a t i n g t h i s a c t i o n . However, § 
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27-2-24(b), A l a . Code 1975, s p e c i f i e s t h a t an e x a m i n a t i o n 

r e p o r t " s h a l l be a d m i s s i b l e i n e v i d e n c e i n any a c t i o n or 

p r o c e e d i n g brought by the commissioner a g a i n s t the per s o n 

examined, or a g a i n s t i t s o f f i c e r s , employees or ag e n t s . " 

Thus, because the e x a m i n a t i o n r e p o r t i s a d m i s s i b l e i n e v i d e n c e 

i n an " a c t i o n or p r o c e e d i n g brought by the commissioner," i t 

i s c l e a r t h a t i n e n a c t i n g § 27-2-24 the l e g i s l a t u r e d i d not 

i n t e n d t h a t the e x a m i n a t i o n r e p o r t i t s e l f would c o n s t i t u t e a 

c o m p l a i n t t h a t i n i t i a t e s an " a c t i o n or p r o c e e d i n g brought by 

the commissioner." 

F u r t h e r , the department i s r e q u i r e d by s t a t u t e t o conduct 

an e x a m i n a t i o n of an i n s u r a n c e company "not l e s s f r e q u e n t l y 

than once e v e r y f i v e y e a r s . " § 27-2-21(a), A l a . Code 1975. 

The department conducted t h a t r e q u i r e d e x a m i n a t i o n of AIM, and 

i t i s s u e d a r e p o r t of t h a t e x a m i n a t i o n . AIM was not s a t i s f i e d 

w i t h s e v e r a l of the c o n c l u s i o n s i n the e x a m i n a t i o n r e p o r t . 

AIM then e x e r c i s e d i t s r i g h t t o r e q u e s t a h e a r i n g b e f o r e the 

commissioner. See § 27-2-24(a), A l a . Code 1975 ( I f r e q u e s t e d 

by a person a g g r i e v e d by an e x a m i n a t i o n r e p o r t , "the 

commissioner s h a l l g r a n t a h e a r i n g w i t h r e s p e c t t o the r e p o r t 

" ) ; see a l s o § 27-2-28(b), A l a . Code 1975 ("The 
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commissioner s h a l l h o l d a h e a r i n g i f r e q u i r e d by any 

p r o v i s i o n , or upon w r i t t e n demand t h e r e f o r by a pers o n 

a g g r i e v e d by ... any r e p o r t , r u l e , r e g u l a t i o n or o r d e r of the 

commissioner " ) . 

S e c t i o n 27-2-28(b), A l a . Code 1975, s p e c i f i e s t h a t a 

demand f o r a h e a r i n g by a person or company a g g r i e v e d by a 

r e p o r t of the department " s h a l l s p e c i f y the grounds t o be 

r e l i e d upon as a b a s i s f o r the r e l i e f t o be demanded a t the 

h e a r i n g " In i t s r e q u e s t f o r a h e a r i n g b e f o r e the 

commissioner, AIM d e t a i l e d i t s o b j e c t i o n s t o many of the 

c o n c l u s i o n s reached by the department i n the e x a m i n a t i o n 

r e p o r t , and i t r e q u e s t e d as r e l i e f " t h a t the commissioner ... 

r e q u i r e m o d i f i c a t i o n s t o the [examination] r e p o r t t o address 

the o b j e c t i o n s made i n t h i s l e t t e r . " Thus, AIM a s s e r t e d a 

c l a i m s e e k i n g a f f i r m a t i v e r e l i e f from the commissioner; 

s p e c i f i c a l l y , AIM sought a d e t e r m i n a t i o n t h a t the department 

had e r r e d i n r e a c h i n g c e r t a i n c o n c l u s i o n s i n the e x a m i n a t i o n 

r e p o r t and asked t h a t the department be r e q u i r e d t o modify 

those p o r t i o n s of the e x a m i n a t i o n r e p o r t t o which i t o b j e c t e d . 

A c c o r d i n g l y , because we conclude t h a t AIM was the p a r t y 

s e e k i n g r e l i e f from the commissioner, we cannot agree w i t h i t s 
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argument t h a t the department i n i t i a t e d t h i s a c t i o n through i t s 

i s s u a n c e of the e x a m i n a t i o n r e p o r t . Given the p r o c e d u r a l 

p o s t u r e of t h i s case and the r e l i e f sought by AIM w i t h r e g a r d 

t o the e x a m i n a t i o n r e p o r t , we conclude t h a t AIM, as the p a r t y 

s e e k i n g r e l i e f , was the p a r t y a s s e r t i n g an " a f f i r m a t i v e 

i s s u e , " as t h a t term i s used i n Rule 7 ( d ) , R e g u l a t i o n 482-1-

065-.04. A c c o r d i n g l y , AIM was r e q u i r e d t o demonstrate i t s 

e n t i t l e m e n t t o r e l i e f by a preponderance of the e v i d e n c e . 

Compensation of O f f i c e r of AIM 

AIM argues t h a t the t r i a l c o u r t e r r e d i n a f f i r m i n g t he 

commissioner's f i n d i n g t h a t the r e t a i n e r f e e AIM pays t o Moses 

& Moses f o r the s e r v i c e s Moses p r o v i d e s AIM v i o l a t e s § 27-27-

2 6 ( a ) . In the e x a m i n a t i o n r e p o r t , the department c o n c l u d e d 

t h a t AIM had v i o l a t e d § 27-27-26 because i t had compensated 

Moses, who i s bot h an o f f i c e r and a d i r e c t o r of AIM, f o r b o t h 

l e g a l and n o n l e g a l work f o r AIM. S e c t i o n 27-27-26 p r o v i d e s : 

"(a) Any o f f i c e r , or d i r e c t o r , or any member of 
any committee or any employee of a domestic i n s u r e r 
who i s charged w i t h the duty of i n v e s t i n g or 
h a n d l i n g t he i n s u r e r ' s funds s h a l l not d e p o s i t or 
i n v e s t such funds except i n the i n s u r e r ' s c o r p o r a t e 
name; exc e p t , t h a t such i n s u r e r may f o r i t s 
convenience h o l d any e q u i t y i n v e s t m e n t i n a s t r e e t 
name or i n the name of a nominee; s h a l l not borrow 
the funds of such i n s u r e r ; s h a l l not be p e c u n i a r i l y  
i n t e r e s t e d i n any l o a n , pledge or d e p o s i t , s e c u r i t y , 
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i n v e s t m e n t , s a l e , purchase, exchange, r e i n s u r a n c e ,  
or o t h e r s i m i l a r t r a n s a c t i o n or p r o p e r t y of such  
i n s u r e r e x c e p t as a s t o c k h o l d e r or member and s h a l l  
not t a k e or r e c e i v e t o h i s own use any f e e ,  
bro k e r a g e , commission, g i f t , or o t h e r c o n s i d e r a t i o n  
f o r , or on account o f , any such t r a n s a c t i o n made by,  
or on b e h a l f o f , such i n s u r e r . 

"(b) No i n s u r e r s h a l l guarantee any f i n a n c i a l 
o b l i g a t i o n of any of i t s o f f i c e r s or d i r e c t o r s . 

or 
i n s u r e r 

" (c) T h i s s e c t i o n s h a l l not p r o h i b i t such a 
d i r e c t o r , or o f f i c e r , or member of a committee 
employee from becoming a p o l i c y h o l d e r of the i n s u 
and e n j o y i n g the u s u a l r i g h t s so p r o v i d e d f o r i t s 
p o l i c y h o l d e r s , nor s h a l l i t p r o h i b i t any such 
o f f i c e r , d i r e c t o r , or member of a committee or 
employee from p a r t i c i p a t i n g as b e n e f i c i a r y i n any 
p e n s i o n t r u s t , d e f e r r e d compensation p l a n , 
p r o f i t - s h a r i n g p l a n , or s t o c k o p t i o n p l a n a u t h o r i z e d 
by the i n s u r e r and t o which he may be e l i g i b l e , nor  
s h a l l i t p r o h i b i t any d i r e c t o r or member of a  
committee from r e c e i v i n g a r e a s o n a b l e fee f o r l e g a l  
s e r v i c e s a c t u a l l y r e n d e r e d t o such i n s u r e r . 

"(d) The commissioner may, by r e g u l a t i o n s from  
time t o time , d e f i n e and p e r m i t a d d i t i o n a l  
e x c e p t i o n s t o the p r o h i b i t i o n c o n t a i n e d i n 
s u b s e c t i o n (a) of t h i s s e c t i o n s o l e l y t o enable  
payment of r e a s o n a b l e compensation t o a d i r e c t o r who  
i s not o t h e r w i s e an o f f i c e r or employee of the  
i n s u r e r , or t o a c o r p o r a t i o n or f i r m i n which a 
d i r e c t o r i s i n t e r e s t e d , f o r n e c e s s a r y s e r v i c e s 
performed or s a l e s or purchases made t o , or f o r , the 
i n s u r e r i n the o r d i n a r y course of the i n s u r e r ' s 
b u s i n e s s and i n the u s u a l p r i v a t e p r o f e s s i o n a l or 
b u s i n e s s c a p a c i t y of such d i r e c t o r or such 
c o r p o r a t i o n or f i r m . " 

(Emphasis added.) 
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AIM, r e l y i n g on t h a t p a r t of § 27-27-26(a) t h a t p r o h i b i t s 

an o f f i c e r or d i r e c t o r from t a k i n g or r e c e i v i n g "any f e e , 

bro k e r a g e , commission, g i f t , or o t h e r c o n s i d e r a t i o n f o r , or on 

account o f , any such t r a n s a c t i o n made by, or on b e h a l f o f , 

such i n s u r e r , " advances a narrow i n t e r p r e t a t i o n of s u b s e c t i o n 

(a ) . AIM contends t h a t s u b s e c t i o n (a) p r o h i b i t s an o f f i c e r or 

d i r e c t o r from r e c e i v i n g a " f e e , b r o k e r a g e , commission, g i f t , 

or o t h e r c o n s i d e r a t i o n " r e l a t e d t o a s p e c i f i c t r a n s a c t i o n 

conducted by AIM. In o t h e r words, AIM argues t h a t the 

compensation arrangement f o r Moses i s p e r m i s s i b l e because, i t 

contends, the r e t a i n e r f e e i t pays t o Moses & Moses i s not 

r e l a t e d t o any s p e c i f i c " l o a n , p l e d g e or d e p o s i t , s e c u r i t y , 

i n v e s t m e n t , s a l e , purchase, exchange, r e i n s u r a n c e , or o t h e r 

s i m i l a r t r a n s a c t i o n or p r o p e r t y o f " AIM. See § 27-27-26(a). 

Thus, AIM s p e c i f i c a l l y advocates a " t r a n s a c t i o n based" 

i n t e r p r e t a t i o n of § 27-27-26(a). 7 

7 I n i t s b r i e f s s u b m i t t e d t o t h i s c o u r t , AIM has not argued 
t h a t the phrase "who i s charged w i t h the duty of i n v e s t i n g or 
h a n d l i n g the i n s u r e r ' s funds" m o d i f i e s the p r e c e d i n g " [ a ] n y 
o f f i c e r , or d i r e c t o r i n § 27-27-26(a), A l a . Code 1975, 
so as t o make t h a t s u b s e c t i o n a p p l i c a b l e o n l y t o o f f i c e r s or 
d i r e c t o r s who i n v e s t or handle a company's funds. AIM d i d not 
a s s e r t i n i t s b r i e f s s u b m i t t e d t o t h i s c o u r t t h a t Moses does 
not " i n v e s t " or "handle" AIM's funds, a l t h o u g h i t d i d b r i e f l y 
a s s e r t t h a t argument d u r i n g o r a l argument b e f o r e t h i s c o u r t . 
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The department contends, however, t h a t AIM's payment of 

the r e t a i n e r fee t o Moses & Moses f o r Moses's s e r v i c e s i s , i n 

i t s e l f , a " s a l e , purchase, exchange, r e i n s u r a n c e , or o t h e r 

s i m i l a r t r a n s a c t i o n or p r o p e r t y " of AIM i n which Moses i s 

" p e c u n i a r i l y i n t e r e s t e d . " See § 27-27-26(a). Through h i s 

compensation arrangement w i t h Moses & Moses, Moses a d m i t t e d l y 

r e c e i v e s income from a p o r t i o n of the r e t a i n e r fee p a i d by AIM 

t o Moses & Moses. 

We agree w i t h the department t h a t the r e t a i n e r fee i s a 

t r a n s a c t i o n s i m i l a r t o those a d d r e s s e d i n § 27-27-26(a). Our 

c o n c l u s i o n i s s u p p o r t e d by the e x c e p t i o n , s e t f o r t h i n 

s u b s e c t i o n (c) of § 27-27-26, t h a t a l l o w s , under c e r t a i n 

c i r c u m s t a n c e s , a d i r e c t o r or committee member t o r e c e i v e a 

l e g a l f e e . The f a c t t h a t the l e g i s l a t u r e e x c l u d e d the payment 

of l e g a l f e e s from the a p p l i c a t i o n of § 27-27-26(a) i n d i c a t e s 

t h a t such a payment c o n s t i t u t e s a " s i m i l a r t r a n s a c t i o n " as 

As d i s c u s s e d e a r l i e r i n t h i s o p i n i o n , the e v i d e n c e i n the 
r e c o r d b e f o r e t h i s c o u r t i n d i c a t e s t h a t Moses s i g n s some 
checks f o r AIM and t h a t he, a t a minimum, ensures compliance 
w i t h AIM's investment p o l i c y . Because the i s s u e has not been 
p r o p e r l y argued b e f o r e t h i s c o u r t , we do not need t o determine 
the a p p l i c a b i l i t y of the phrase "who i s charged w i t h the duty 
of i n v e s t i n g or h a n d l i n g the i n s u r e r ' s funds" or whether the 
s e r v i c e s Moses has p r o v i d e d AIM f a l l w i t h i n the p u r v i e w of 
t h a t p h r a s e . 
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t h a t term i s used i n § 27-27-26(a). Payment f o r l e g a l 

s e r v i c e s p r o v i d e d i s encompassed w i t h i n the r e t a i n e r - f e e 

arrangement between AIM and Moses & Moses. I t i s u n d i s p u t e d 

t h a t Moses has a p e c u n i a r y i n t e r e s t i n the r e t a i n e r f ee p a i d 

t o Moses & Moses. A c c o r d i n g l y , we agree w i t h the 

commissioner's c o n c l u s i o n t h a t the payment of the r e t a i n e r f e e 

i t s e l f i s a t r a n s a c t i o n t h a t v i o l a t e s § 27-27-26(a), A l a . Code 

1975. 8 

Even assuming t h a t the r e t a i n e r - f e e compensation 

arrangement i s not i n i t s e l f a t r a n s a c t i o n t h a t v i o l a t e s § 27-

27-26(a), we a f f i r m as t o t h i s i s s u e based on the 

commissioner's i n t e r p r e t a t i o n of the e n t i r e t y of § 27-27-26. 

The department has advocated a b r o a d e r i n t e r p r e t a t i o n of § 27-

27-26(a) than the one advocated by AIM. The department 

contends t h a t § 27-27-26(a) s e t s f o r t h a b r o a d p r o h i b i t i o n 

from which narrow e x c e p t i o n s are c a r v e d out i n subsequent 

s u b s e c t i o n s of the s t a t u t e . The commissioner agreed w i t h the 

department's argument t h a t § 27-27-26(a) s e t s f o r t h a b r o a d 

8The commissioner found t h a t "a c o n t r a c t - b a s e d expectancy 
of payment from the a s s e t s of an i n s u r e r s u r e l y amounts t o 
b e i n g ' p e c u n i a r i l y i n t e r e s t e d ' i n the i n s u r e r ' s ' p r o p e r t y ' - -
a s s e t s - - f r o m which payment i s t o be made." 
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p r o h i b i t i o n ; the department summarized i t s a n a l y s i s on the 

i s s u e as f o l l o w s : 

"AIM's i n t e r p r e t a t i o n of § 27-27-26(a), 
moreover, does not account f o r a l l a s p e c t s of § 27¬
27-26 i n g e n e r a l , which, the department m a i n t a i n s , 
must be r e a d t o g e t h e r . That the ' p e c u n i a r y 
i n t e r e s t ' p r o h i b i t i o n must be b r o a d l y c o n s t r u e d - - n o t 
n a r r o w l y l i m i t e d t o d i s c r e t e ' t r a n s a c t i o n s ' - - f o l l o w s 
from ' e x c e p t i o n ' language s e t f o r t h i n s u b s e c t i o n s 
(c) and ( d ) . More s p e c i f i c a l l y , a c c o r d i n g t o § 
27-27-26(c), the ' p e c u n i a r y i n t e r e s t ' s t a t u t e does 
not p r o h i b i t a d i r e c t o r , o f f i c e r , committee member, 
or employee from b e i n g a p o l i c y h o l d e r o f an i n s u r e r ; 
from p a r t i c i p a t i n g as a b e n e f i c i a r y i n a p e n s i o n 
t r u s t , d e f e r r e d compensation p l a n , and so f o r t h ; 
'nor s h a l l i t p r o h i b i t any d i r e c t o r or member of a 
committee from r e c e i v i n g a r e a s o n a b l e fee f o r l e g a l 
s e r v i c e s a c t u a l l y r e n d e r e d t o such i n s u r e r . ' 
S e c t i o n 27-27-26(d), not c i t e d by AIM, says the 
commissioner can, by r e g u l a t i o n , d e f i n e ' a d d i t i o n a l 
e x c e p t i o n s ' ' s o l e l y t o enable payment of r e a s o n a b l e 
compensation t o a d i r e c t o r who i s not o t h e r w i s e an 
o f f i c e r or employee of the i n s u r e r , or t o a 
c o r p o r a t i o n or f i r m i n w h i c h the d i r e c t o r i s 
i n t e r e s t e d , f o r n e c e s s a r y s e r v i c e s performed or 
s a l e s or p u r chases made t o , or f o r , the i n s u r e r i n 
the o r d i n a r y course of the i n s u r e r ' s b u s i n e s s and i n 
the u s u a l p r i v a t e p r o f e s s i o n a l or b u s i n e s s c a p a c i t y 
o f such d i r e c t o r or such c o r p o r a t i o n or f i r m . ' The 
f a c t of the ' e x c e p t i o n s ' i n § 27-27-26(c) and the 
p o t e n t i a l f o r a d d i t i o n a l ' e x c e p t i o n s ' by r e g u l a t i o n 
as a l l o w e d by § 27-27-26(d) show a l e g i s l a t i v e 
i n t e n t t h a t the g e n e r a l p r o h i b i t i o n s i n § 
27-27-26(a) have a b r o a d sweep. F o r example, even 
i f the r e f e r e n c e i n § 27-27-26(a) t o ' t r a n s a c t i o n ' 
has as much s i g n i f i c a n c e as AIM says i t does, i t i s 
apparent from § 27-27-26(d) t h a t a ' t r a n s a c t i o n ' 
a l s o embraces a more ' o r d i n a r y c o u r s e ' arrangement 
l i k e t h a t i n v o l v i n g Mr. Moses--unless, by 
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r e g u l a t i o n , the commissioner has r e c o g n i z e d an 
' e x c e p t i o n ' f o r t h a t (which has not o c c u r r e d ) . " 

We note t h a t the department's i n t e r p r e t a t i o n o f § 27-27¬

26 s h o u l d be g i v e n d e f e r e n c e by the c o u r t s . Ex p a r t e S t a t e  

Dep't of Revenue, 683 So. 2d 980, 983 ( A l a . 1996); Farmer v.  

Hypo H o l d i n g s , I n c . , 675 So. 2d 387, 390 ( A l a . 1996). Our 

supreme c o u r t has e x p l a i n e d : 

" [ I ] t i s w e l l e s t a b l i s h e d t h a t i n i n t e r p r e t i n g a 
s t a t u t e , a c o u r t a c c e p t s an a d m i n i s t r a t i v e 
i n t e r p r e t a t i o n o f the s t a t u t e by the agency charged 
w i t h i t s a d m i n i s t r a t i o n , i f the i n t e r p r e t a t i o n i s 
r e a s o n a b l e . Alabama M e t a l l u r g i c a l Corp. v. Alabama  
P u b l i c S e r v i c e Commission, 441 So. 2d 565 ( A l a . 
1983). Absent a c o m p e l l i n g reason not t o do so, a 
c o u r t w i l l g i v e g r e a t weight t o an agency's 
i n t e r p r e t a t i o n s o f a s t a t u t e and w i l l c o n s i d e r them 
p e r s u a s i v e . Moody v. Ingram, 361 So. 2d 513 ( A l a . 
1978)." 

Ex p a r t e S t a t e Dep't of Revenue, 683 So. 2d a t 983. See a l s o  

S t a t e v. Pettaway, 794 So. 2d 1153, 1157 ( A l a . C i v . App. 2001) 

( " [ I ] t i s w e l l e s t a b l i s h e d t h a t i n i n t e r p r e t i n g a s t a t u t e , a 

c o u r t a c c e p t s an a d m i n i s t r a t i v e i n t e r p r e t a t i o n o f the s t a t u t e 

by the agency charged w i t h i t s a d m i n i s t r a t i o n , i f t h a t 

i n t e r p r e t a t i o n i s r e a s o n a b l e . " ) . "The fundamental r u l e o f 

s t a t u t o r y c o n s t r u c t i o n i s t o a s c e r t a i n and g i v e e f f e c t t o the 

i n t e n t of the l e g i s l a t u r e i n e n a c t i n g the s t a t u t e . " IMED  

Corp. v. Systems Eng'g A s s o c s . Corp., 602 So. 2d 344, 346 
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( A l a . 1992). When p o s s i b l e , the l e g i s l a t u r e ' s i n t e n t i n 

e n a c t i n g the s t a t u t e s h o u l d be d i s c e r n e d from the language of 

the s t a t u t e . P e r r y v. C i t y of Birmingham, 906 So. 2d 174, 176 

(A l a . 2005). 

S u b s e c t i o n (c) of § 27-27-26 s p e c i f i c a l l y a l l o w s , as an 

e x c l u s i o n from the a p p l i c a t i o n of the r e s t o f the s t a t u t e , the 

payment of a fee f o r l e g a l s e r v i c e s t o a d i r e c t o r or a 

committee member of an i n s u r a n c e company. S u b s e c t i o n (d) o f 

§ 27-27-26 a l l o w s a f u r t h e r e x c e p t i o n , a t the d i s c r e t i o n o f 

the commissioner, f o r the payment o f r e a s o n a b l e compensation 

f o r a d i r e c t o r "who i s not o t h e r w i s e an o f f i c e r or employee of 

the i n s u r e r . " Thus, the e x c e p t i o n s t o s u b s e c t i o n (a) o f § 27¬

27-26 c o n t a i n e d i n s u b s e c t i o n s (c) and (d) of t h a t s t a t u t e 

a l l o w , under c e r t a i n l i m i t e d c i r c u m s t a n c e s , a d i r e c t o r of a 

company t o r e c e i v e payment f o r l e g a l fees or f o r some o t h e r 

s e r v i c e s . S u b s e c t i o n s (c) and (d) o f § 27-27-26 do not 

p r o v i d e s i m i l a r e x c e p t i o n s f o r o f f i c e r s of an i n s u r a n c e 

company such as AIM. The commissioner's and the t r i a l c o u r t ' s 

i n t e r p r e t a t i o n o f § 27-27-26 g i v e s f u l l e f f e c t t o the 

e x c e p t i o n s t o § 27-27-26(a) t h a t are s e t f o r t h i n s u b s e c t i o n s 

(c) and (d) o f t h a t s t a t u t e . We agree w i t h t h a t 
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i n t e r p r e t a t i o n , and we r e j e c t AIM's " t r a n s a c t i o n based" 

i n t e r p r e t a t i o n of § 27-27-26(a). 

In r e a c h i n g t h i s h o l d i n g , we note t h a t AIM has c o n f i n e d 

i t s arguments on t h i s i s s u e t o i t s t h e o r y t h a t § 27-27-26(a) 

i s s p e c i f i c - t r a n s a c t i o n based. AIM has not argued t h a t , 

assuming the department's i n t e r p r e t a t i o n i s c o r r e c t and the 

compensation arrangement w i t h Moses i s i m p e r m i s s i b l e under § 

27-27-26(a), the payment of the r e t a i n e r fee f a l l s w i t h i n one 

o f the e x c e p t i o n s s e t f o r t h i n § 27-27-26(c) and ( d ) . 9 

a 
i n 

9Among o t h e r t h i n g s , AIM a s s e r t s i n i t s b r i e f on a p p e a l : 

" A d d i t i o n a l l y , A l a . Code § 2 7 - 2 7 - 2 6 ( c ) i s n o t 
i n t e n d e d t o p r o h i b i t c o m p e n s a t i o n t o an o f f i c e r , as 
a l l e g e d by t h e d e p a r t m e n t . I n s t e a d , i t i s i n t e n d e d 
t o p r o v i d e an e x c e p t i o n o r ' s a f e h a r b o r ' f o r c e r t a i n 
t y p e s o f t r a n s a c t i o n - b a s e d c o m p e n s a t i o n t h a t w o u l d 
o t h e r w i s e be p r o h i b i t e d u n d e r s u b s e c t i o n ( a ) o f t h i s 
s t a t u t e . A l a . Code § 2 7 - 2 7 - 2 6 ( c ) w o u l d a l l o w 
d i r e c t o r t o p e r f o r m l e g a l s e r v i c e s f o r a f e e 
c o n n e c t i o n w i t h a t r a n s a c t i o n d e s c r i b e d i n 
s u b s e c t i o n ( a ) o f t h e s t a t u t e . The d e p a r t m e n t and 
t h e [ c o m m i s s i o n e r ] c o n t e n d t h a t s i n c e t h i s p r o v i s i o n 
does n o t e x p l i c i t l y a l l o w s u c h c o m p e n s a t i o n t o an 
' o f f i c e r ' p r o v i d i n g l e g a l s e r v i c e s and s i n c e Mr. 
Moses i s c o m p e n s a t e d f o r , among o t h e r t h i n g s , h i s 
d u t i e s as an o f f i c e r , s u c h c o m p e n s a t i o n i s t h e r e f o r e 
p r o h i b i t e d . (C. 559-607, 7 9 8 - 8 2 1 ) . However, t h i s 
r e a d i n g by t h e d e p a r t m e n t i g n o r e s t h e b a s i c 
s t a t u t o r y i n t e r p r e t a t i o n p r i n c i p l e t h a t a s t a t u t e 
s h o u l d be r e a d and c o n s t r u e d as a w h o l e so t h a t a l l 
s e c t i o n s h a r m o n i o u s l y work t o g e t h e r . K a r r n v. Bd.  
o f C o n t r o l o f E m p l o y e e s R e t i r e m e n t S y s t e m o f 
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We note t h a t , as p a r t o f i t s argument on t h i s i s s u e , AIM 

contends t h a t , b e f o r e the e x a m i n a t i o n p e r i o d a t i s s u e , the 

department had never q u e s t i o n e d i t s manner of compensating 

Moses. AIM contends t h a t t h i s c o u r t i g n o r e d the department's 

" h i s t o r i c a l i n t e r p r e t a t i o n " o f the compensation arrangement. 

However, the r e c o r d i n d i c a t e s t h a t Hattaway t e s t i f i e d t h a t 

AIM had not documented i t s compensation arrangement w i t h Moses 

i n w r i t i n g , and t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t AIM had 

p r e v i o u s l y d i s c l o s e d the s p e c i f i c s o f t h a t compensation 

arrangement t o the department. Hattaway t e s t i f i e d t h a t the 

department o b j e c t e d t o the compensation arrangement when i t 

became aware of i t d u r i n g the e x a m i n a t i o n p e r i o d a t i s s u e . 

Even assuming t h a t the compensation arrangement p r e v i o u s l y had 

A l a b a m a , 679 So. 2d 669, 672 ( A l a . 1 9 9 6 ) . R e a d i n g 
t h e s t a t u t e as a w h o l e , t h e [ c o m m i s s i o n e r ' s ] f i n d i n g 
o v e r l o o k s t h e f a c t t h a t t h i s p r o v i s i o n (c) o n l y  
p r o v i d e s e x c e p t i o n s f o r c o m p e n s a t i o n t h a t i s  
o t h e r w i s e p r o h i b i t e d by A l a . Code § 2 7 - 2 7 - 2 6 ( a ) . I t 
does n o t r e l a t e t o c o m p e n s a t i o n t h a t i s n o t 
t r a n s a c t i o n - b a s e d , and, t h e r e f o r e , n o t p r o h i b i t e d by 
A l a . Code § 2 7 - 2 7 - 2 6 ( a ) . As p r e v i o u s l y d i s c u s s e d , 
t h e a r r a n g e m e n t b etween AIM and C h a r l e s Moses i s n o t 
t r a n s a c t i o n - b a s e d and, t h e r e f o r e , n o t p r o h i b i t e d by 
A l a . Code § 2 7 - 2 7 - 2 6 ( a ) . T h e r e f o r e , t h e e x c e p t i o n 
i n s u b s e c t i o n (c) i s i r r e l e v a n t , i n a p p l i c a b l e and 
m e a n i n g l e s s i n t h i s c o n t e x t . " 

( E mphasis i n o r i g i n a l . ) 
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been d i s c l o s e d t o the department, t h e r e i s no i n d i c a t i o n t h a t 

the department approved t h a t arrangement i n the p a s t so as t o 

make the department's c u r r e n t p o s i t i o n i n c o n s i s t e n t w i t h any 

p r e v i o u s r u l i n g s or d e c i s i o n s . A c c o r d i n g l y , g i v e n the f a c t s 

o f t h i s case, we cannot say t h a t AIM has demonstrated t h a t the 

department s h o u l d be b a r r e d from o b j e c t i n g t o AIM's 

compensation of Moses based on the department's f a i l u r e t o 

c i t e the compensation arrangement as o b j e c t i o n a b l e i n e a r l i e r 

e x a m i n a t i o n r e p o r t s . 

Based on the arguments p r e s e n t e d by the p a r t i e s i n t h i s 

case, the commissioner and the t r i a l c o u r t c o n c l u d e d t h a t 

Moses i s an o f f i c e r o f AIM and r e c e i v e s payments of the type 

p r o h i b i t e d by § 27-27-26(a). AIM has f a i l e d t o demonstrate 

t h a t the commissioner and the t r i a l c o u r t e r r e d i n r e a c h i n g 

those d e t e r m i n a t i o n s . 

In i t s e x a m i n a t i o n r e p o r t , the department s e t f o r t h 

v a r i o u s recommendations t h a t would a l l o w AIM t o b r i n g i t s 

compensation arrangement w i t h Moses i n t o compliance w i t h § 27¬

27-26. In p e r t i n e n t p a r t , the e x a m i n a t i o n r e p o r t s t a t e d : 

" I t i s recommended t h a t [ A I M ] comply w i t h the 
p r o v i s i o n s o f A l a . Code § 27-27-26 (1975), by 
r e q u i r i n g [ M o s e s ] , as an o f f i c e r [ A I M ] , t o do one o f 
the f o l l o w i n g : 
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"(1) t o do no work f o r [ A I M ] ; 

"(2) r e c e i v e no fee f o r any work he d o e s ; 

"(3) become a p a r t - t i m e employee and o f f i c e r who 
w i l l be p a i d as same; or 

"(4) r e s i g n as an o f f i c e r o f [ A I M ] and do o n l y 
h i s work as a d i r e c t o r on r e t a i n e r . " 

In h i s d e c i s i o n , l a t e r a f f i r m e d by the t r i a l c o u r t , the 

commissioner o r d e r e d t h a t AIM amend i t s compensation 

arrangement w i t h Moses i n o r d e r t o comply w i t h any o f the 

recommendations s e t f o r t h i n the e x a m i n a t i o n r e p o r t . AIM has 

argued t h a t Moses's e x p e r i e n c e would be d i f f i c u l t t o r e p l a c e 

and t h a t i t s compensation arrangement w i t h Moses i s the most 

e f f i c i e n t manner i n which AIM can o b t a i n the s e r v i c e s Moses 

p r o v i d e s . However, we cannot agree t h a t a p u r p o r t e d l a c k o f 

e f f i c i e n c y i n the compensation arrangement makes the 

commissioner's and the t r i a l c o u r t ' s r e j e c t i o n o f t h a t 

arrangement as v i o l a t i v e o f § 27-27-26 u n j u s t or u n r e a s o n a b l e . 

See O l d Southern L i f e I n s . Co. v. S t a t e Dep't of I n s . , 537 So. 

2d a t 31. 

AIM a l s o contends t h a t i t i s not an uncommon b u s i n e s s 

p r a c t i c e f o r a c o r p o r a t e o f f i c e r t o be e l e c t e d as a d i r e c t o r , 

or f o r the d u t i e s o f a c o r p o r a t e o f f i c e r such as a c o r p o r a t e 
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s e c r e t a r y t o be performed by a " g e n e r a l c o u n s e l or in-house 

c o u n s e l . " S e c t i o n 27-27-26 i n no way p r o h i b i t s o f f i c e r s o f a 

c o r p o r a t i o n from a l s o s e r v i n g as d i r e c t o r s ; nor does i t 

p r o h i b i t c o r p o r a t e employees such as g e n e r a l c o u n s e l or i n -

house c o u n s e l from p e r f o r m i n g or a s s i s t i n g w i t h the d u t i e s o f 

a c o r p o r a t e s e c r e t a r y . In f a c t , one o f the recommendations of 

the e x a m i n a t i o n r e p o r t i n c l u d e d Moses becoming an employee of 

AIM. G i v e n the arguments p r e s e n t e d t o t h i s c o u r t , we cannot 

say t h a t AIM has demonstrated t h a t the d e c i s i o n r e g a r d i n g 

AIM's compensation of Moses made by the commissioner and 

a f f i r m e d by the t r i a l c o u r t was u n j u s t or u n r e a s o n a b l e , see  

O l d Southern L i f e I n s . Co. v. S t a t e Dep't of I n s . , s u p r a , or 

t h a t i t was a r b i t r a r y or c a p r i c i o u s . § 27-2-32(e), A l a . Code 

1975. A c c o r d i n g l y , we a f f i r m as t o t h i s i s s u e . 4 

4We r e j e c t AIM's arguments based on the p u r p o r t e d 
a p p l i c a b i l i t y o f the Alabama B u s i n e s s C o r p o r a t i o n A c t ("the 
A c t " ) , § 10-2B-1.01 e t seq., A l a . Code 1975 (now amended and 
renumbered by A c t No. 2009-513, A l a . A c t s 2009, e f f e c t i v e 
J a n u a r y 1, 2011). S e c t i o n 10-2B-1.01(b) (now amended and 
renumbered as § 10A-2-1.01(b), e f f e c t i v e J a n u a r y 1, 2011), 
p r o v i d e s t h a t the A c t a p p l i e s t o i n s u r a n c e companies o n l y t o 
the e x t e n t t h a t i t does not c o n f l i c t w i t h s t a t u t e s 
s p e c i f i c a l l y g o v e r n i n g i n s u r a n c e companies. As the 
commissioner noted i n h i s August 28, 2008, d e c i s i o n : 

"AIM's arguments about g e n e r a l c o r p o r a t e 
b e h a v i o r and the f i d u c i a r y o b l i g a t i o n / c o n f l i c t of 
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C a l c u l a t i o n of Loss Reserves 

AIM a l s o c h a l l e n g e s the t r i a l c o u r t ' s a f f i r m a n c e o f what 

i t c h a r a c t e r i z e s as the commissioner's d e t e r m i n a t i o n t h a t i t s 

l o s s r e s e r v e s were too c o n s e r v a t i v e d u r i n g the p e r i o d c o v e r e d 

i n the e x a m i n a t i o n r e p o r t . The department contends, however, 

t h a t i t d i d not r e q u i r e AIM t o r e s t a t e i t s r e s e r v e s f o r the 

p e r i o d c o v e r e d by the e x a m i n a t i o n r e p o r t and t h a t i t i n s t e a d 

recommended a change f o r the f u t u r e i n the method i n which 

AIM's l o s s r e s e r v e s are c a l c u l a t e d . A c c o r d i n g l y , the 

department q u e s t i o n s whether t h i s i s s u e i s j u s t i c i a b l e . 

With r e g a r d t o the i s s u e of l o s s r e s e r v e s , the 

department's e x a m i n a t i o n r e p o r t s t a t e s , i n p e r t i n e n t p a r t : 

"Note 4 — Losses $3, 238, 000 
"Loss adjustment expenses $3, 877, 000 

"The r e f e r e n c e d l i a b i l i t i e s f o r l o s s e s and l o s s 
adjustment expenses (LAE) are the same as the 

i n t e r e s t a s p e c t s of the Alabama B u s i n e s s C o r p o r a t i o n 
A c t (AIM's B r i e f pp. 6-7) are b e s t a d d r e s s e d t o the 
L e g i s l a t u r e . W h i l e , a r g u a b l y , those p r o v i s i o n s o f 
the B u s i n e s s C o r p o r a t i o n A c t may be adequate i n the 
c o n t e x t o f i n s u r a n c e companies, the L e g i s l a t u r e has 
seen f i t t o impose a d d i t i o n a l r e s t r i c t i o n s on 
i n s u r a n c e companies i n the form of § 27-27-26. 
U n t i l the L e g i s l a t u r e d e c i d e s t o r e p e a l t h a t 
s t a t u t e , AIM and o t h e r i n s u r e r s must comply w i t h i t 
even i f i t d i s a l l o w s arrangements which might be 
p e r m i s s i b l e under the B u s i n e s s C o r p o r a t i o n A c t . " 
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amounts r e p o r t e d by [AIM] i n i t s 2005 Annual 
Statement. 

"[AIM] uses a l o s s r a t i o method t o e s t a b l i s h 
l o s s and LAE r e s e r v e s t h a t were booked i n the 2005 
Annual Statement. The r a t i o s are j u d g m e n t a l l y 
s e l e c t e d by management, w i t h c o n s i d e r a t i o n o f the 
o p i n i n g a c t u a r y ' s e s t i m a t e d range o f r e s e r v e s . 

" I n the r e s e r v e o p i n i o n , the a c t u a r y 
c h a r a c t e r i z e d [AIM's] 2005 r e s e r v e s as r e a s o n a b l e . 
The booked r e s e r v e s were w i t h i n the a p p o i n t e d 
a c t u a r y ' s range. 

" I t i s the a c t u a r i a l examiner's o p i n i o n t h a t 
[AIM's] r e c o r d e d r e s e r v e s were redundant. The 
booked r e s e r v e s have been e s t a b l i s h e d on a 
c o n s i s t e n t b a s i s w i t h p a s t p r a c t i c e s . The r u n o f f of 
p r e v i o u s l y e s t a b l i s h e d r e s e r v e s has c o n s i s t e n t l y 
been f a v o r a b l e . The examining a c t u a r y ' s independent 
r e s e r v e s e s t i m a t e s are s i g n i f i c a n t l y l e s s than those 
r e c o r d e d by [AIM] and those e s t i m a t e d by the 
a p p o i n t e d a c t u a r y . 

"During the course o f the e x a m i n a t i o n , the 
a c t u a r i a l examiners and the a p p o i n t e d a c t u a r y 
d i s c u s s e d the a p p o i n t e d a c t u a r y ' s methods and 
assumptions and s e l e c t i o n p r o c e s s . They a l s o 
d i s c u s s e d concerns r a i s e d by the a c t u a r i a l examiners 
r e g a r d i n g some of the methods and assumptions used 
and the we i g h t s g i v e n the v a r i o u s methods i n the 
r e s e r v e s e l e c t i o n p r o c e s s . The a p p o i n t e d a c t u a r y 
has agreed t o address these concerns i n f u t u r e 
a c t u a r i a l r e p o r t s and o p i n i o n s . Because the 
a p p o i n t e d a c t u a r y has agreed t o address these 
concerns, and g i v e n t h a t r e s e r v e s were 
c o n s e r v a t i v e l y r e c o r d e d c o n s i s t e n t w i t h p a s t 
p r a c t i c e s , no adjustments t o r e s e r v e s were made i n 
t h i s e x a m i n a t i o n r e p o r t . 

"[AIM] d i d not a l l o c a t e any LAE r e s e r v e s t o 
a d j u s t i n g and o t h e r (A&O) expenses. 
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"As was d i s c u s s e d p r e v i o u s l y i n t h i s r e p o r t 
under the 'Claims Committee' (see page 8) and 
'Claims H a n d l i n g P r a c t i c e s ' (see page 20) c a p t i o n s , 
[AIM's] management a s s e r t e d a t t o r n e y - c l i e n t 
p r i v i l e g e and d i d not p r o v i d e c l a i m s committee 
minutes. I n a d d i t i o n , c e r t a i n documentation was 
removed from c l a i m s f i l e s r e q u e s t e d by the 
examiners. The f u l l e x t e n t of m i s s i n g documentation 
c o u l d not be determined. Because of the r e d a c t i o n , 
the examiners were not a b l e t o determine i f [AIM] 
was a d j u s t i n g case r e s e r v e s a p p r o p r i a t e l y . However, 
based on u l t i m a t e payout h i s t o r y , [AIM's] case 
r e s e r v e s have h i s t o r i c a l l y been adequate, on 
average. 

"[AIM] i n c l u d e d u n p a i d l o s s adjustment expense 
c l a i m amounts a t year-end 2002, 2003, 2004, and 
2005, i n the 'Other expenses' l i a b i l i t y l i n e i t e m 
i n s t e a d of i n the 'Loss adjustment expense' 
l i a b i l i t y i t e m , and a l s o i n c l u d e d these u n p a i d c l a i m 
amounts as b e i n g p a i d w i t h i n Schedule P a t the 
r e s p e c t i v e year-ends when these payments were not 
a c t u a l l y d i s b u r s e d u n t i l January of the f o l l o w i n g 
c a l e n d a r y e a r . These items were i n c o r r e c t l y 
c l a s s i f i e d i n the wrong l i a b i l i t y account as b e i n g 
p a i d w i t h i n Schedule P, which was not i n accordance 
w i t h the [ N a t i o n a l A s s o c i a t i o n of Insurance 
Commissioner's] Annual Statement I n s t r u c t i o n s . The 
amount a t December 31, 2005, was $821, which was 
deemed i m m a t e r i a l , and t h e r e f o r e , c o n s t i t u t e d no 
changes t o [AIM's] f i n a n c i a l statements i n t h i s 
e x a m i n a t i o n r e p o r t . " 

(Emphasis i n o r i g i n a l . ) 

In the "Comments and Recommendations" s e c t i o n of the 

e x a m i n a t i o n r e p o r t , the department s t a t e d the f o l l o w i n g on the 

i s s u e of l o s s r e s e r v e s : 

"Losses and Loss adjustment expenses - Page 3 4 
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" I t i s recommended t h a t [AIM] r e c o r d r e s e r v e s a t 
a l e v e l , i n f u t u r e Annual Statements, i n accordance 
w i t h SSAP No. 55, paragraphs 8 and 9, o f the 
[ N a t i o n a l A s s o c i a t i o n o f I n s u r a n c e Commissioner's] 
A c c o u n t i n g P r a c t i c e s and Procedures Manual, which 
r e q u i r e , i n p e r t i n e n t p a r t , t h a t the ' l i a b i l i t y f o r 
c l a i m r e s e r v e s and c l a i m l i a b i l i t i e s , u n p a i d l o s s e s , 
and l o s s / c l a i m adjustment expenses s h a l l be based 
upon the e s t i m a t e d u l t i m a t e c o s t of s e t t l i n g the 
c l a i m s ( i n c l u d i n g the e f f e c t s of i n f l a t i o n and o t h e r 
s o c i e t a l and economic f a c t o r s ) , u s i n g p a s t 
e x p e r i e n c e a d j u s t e d f o r c u r r e n t t r e n d s , and any 
o t h e r f a c t o r s t h a t would modify p a s t e x p e r i e n c e . . . ' 
and ' [ t ] h e d e c i s i o n t o use a p a r t i c u l a r p r o j e c t i o n 
method and the r e s u l t s o b t a i n e d from t h a t method 
s h a l l be e v a l u a t e d by c o n s i d e r i n g the i n h e r e n t 
assumptions u n d e r l y i n g the method and the 
a p p r o p r i a t e n e s s of those assumptions t o the 
c i r c u m s t a n c e s . ' 

" I t i s recommended t h a t [AIM] c l a s s i f y a l l 
u n p a i d l o s s adjustment c l a i m s expenses i n the Loss  
adjustment expense l i a b i l i t y and not c o n s i d e r these 
as p a i d , but as u n p a i d , w i t h i n Schedule P u n t i l a 
disbursement i s a c t u a l l y made i n accordance w i t h the 
[ N a t i o n a l A s s o c i a t i o n o f Insurance Commissioner's] 
Annual Statement I n s t r u c t i o n s . " 

(Emphasis i n o r i g i n a l . ) 

As noted i n the above-quoted p o r t i o n o f the e x a m i n a t i o n 

r e p o r t , AIM agreed t o modify f o r the f u t u r e the manner i n 

which i t c a l c u l a t e d i t s l o s s r e s e r v e s p u r s u a n t t o SSAP 55. 

However, d u r i n g arguments b e f o r e the commissioner, AIM's 

a t t o r n e y e x p l a i n e d t h a t AIM was d i s p u t i n g the a c c u r a c y of the 

department's a s s e r t i o n i n the p u b l i c l y a v a i l a b l e e x a m i n a t i o n 
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r e p o r t t h a t t h e r e e x i s t e d r e dundancies i n AIM's d e t e r m i n a t i o n 

o f i t s l o s s r e s e r v e s . AIM's a t t o r n e y a l s o argued t h a t the 

requirement s e t f o r t h i n the e x a m i n a t i o n r e p o r t t h a t AIM 

comply i n the f u t u r e w i t h SSAP 55 i m p l i e d t h a t i t had not done 

so d u r i n g the p e r i o d a d d r e s s e d i n the e x a m i n a t i o n r e p o r t . 

D u r i n g o r a l argument b e f o r e t h i s c o u r t , AIM's a t t o r n e y s t a t e d 

t h a t the p e r c e p t i o n might be d e r i v e d from the e x a m i n a t i o n 

r e p o r t t h a t AIM was not i n compliance w i t h SSAP 55 and t h a t 

t h a t p e r c e p t i o n c o u l d a f f e c t AIM's r a t i n g s t a t u s f o r the 

purpose of o b t a i n i n g r e i n s u r a n c e . 

A " j u s t i c i a b l e c o n t r o v e r s y " i s one t h a t i s " ' d e f i n i t e and 

c o n c r e t e , t o u c h i n g the l e g a l r e l a t i o n s o f the p a r t i e s i n 

adverse l e g a l i n t e r e s t , and i t must be a r e a l and s u b s t a n t i a l 

c o n t r o v e r s y a d m i t t i n g of s p e c i f i c r e l i e f t h r o u g h a 

[judgment].'" MacKenzie v. F i r s t Alabama Bank, 598 So. 2d 

1367, 1370 ( A l a . 1992) ( q u o t i n g Copeland v. J e f f e r s o n County, 

284 A l a . 558, 561, 226 So. 2d 385, 387 (1969)). In t h i s case, 

the department, i n i t s e x a m i n a t i o n r e p o r t , d i d not r e q u i r e AIM 

t o r e s t a t e i t s l o s s r e s e r v e s ; however, the f i n d i n g s s e t f o r t h 

i n i t s r e p o r t c o n c e r n i n g AIM's method o f c a l c u l a t i n g i t s l o s s 

r e s e r v e s i n d i c a t e t h a t the department d i s a g r e e d w i t h the 
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manner i n which AIM had c a l c u l a t e d those r e s e r v e s d u r i n g the 

p e r i o d c o v e r e d i n the e x a m i n a t i o n r e p o r t . We a l s o note t h a t 

the r e c o r d demonstrates t h a t the department's recommendation 

t h a t AIM comply w i t h SSAP 55 i s a compromise p o s i t i o n from i t s 

o r i g i n a l recommendation t h a t AIM's l o s s r e s e r v e s be r e s t a t e d . 

See supra note 4. Given the f o r e g o i n g , we conclude the f a c t s 

o f t h i s case c r e a t e d a s u f f i c i e n t l y j u s t i c i a b l e d i s p u t e t o 

supp o r t r e s o l u t i o n by the c o u r t s . 

A c c o r d i n g l y , we t u r n t o AIM's argument t h a t the t r i a l 

c o u r t e r r e d i n a f f i r m i n g t h a t p a r t of the a d m i n i s t r a t i v e 

d e c i s i o n i n which the commissioner o r d e r e d AIM " t o comply w i t h 

[the] E x a m i n a t i o n Report w i t h r e s p e c t t o SSAP 55." Under the 

department's e s t i m a t e , AIM s h o u l d have had l o s s r e s e r v e s of 

a p p r o x i m a t e l y $2 m i l l i o n t o $3 m i l l i o n r a t h e r than the 

a p p r o x i m a t e l y $7 m i l l i o n i t s e t a s i d e a n n u a l l y as l o s s 

r e s e r v e s f o r the years c o v e r e d i n the e x a m i n a t i o n r e p o r t . The 

department p r e s e n t e d e v i d e n c e from i t s a c t u a r y i n d i c a t i n g 

t h a t , i n e s t a b l i s h i n g i t s l o s s r e s e r v e s , AIM had used a 

p r i c i n g approach r a t h e r than an a c t u a r i a l e s t i m a t e of l o s s 

r e s e r v e s . A c c o r d i n g l y , the department, a f t e r c o n s u l t i n g AIM's 

a c t u a r y , recommended t h a t AIM make c e r t a i n adjustments t o the 
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assumptions and we i g h t s used by the a c t u a r y i n c a l c u l a t i n g 

AIM's l o s s r e s e r v e s p u r s u a n t t o SSAP 55. 

In response, AIM argues t h a t SSAP 55 i s an a c c o u n t i n g 

s t a n d a r d and not an a c t u a r i a l r u l e . T h e r e f o r e , a c c o r d i n g t o 

AIM, because the department p r e s e n t e d the t e s t i m o n y of an 

a c t u a r y r a t h e r than an a c c o u n t a n t , i t s e v i d e n c e p e r t a i n i n g t o 

the c a l c u l a t i o n o f l o s s r e s e r v e s p u r s u a n t t o an a c c o u n t i n g 

s t a n d a r d was w i t h o u t c r e d i b i l i t y or weig h t . That argument, 

however, i g n o r e s the f a c t t h a t the p a r t i e s d i d not d i s p u t e 

t h a t SSAP 55 r e q u i r e s the use o f an a c t u a r y i n d e t e r m i n i n g 

l o s s r e s e r v e s . In d i s c u s s i n g the i s s u e of l o s s r e s e r v e s , b o t h 

the department and AIM p r e s e n t e d e v i d e n c e p e r t a i n i n g t o the 

assumptions and methods employed by t h e i r r e s p e c t i v e a c t u a r i e s 

i n c a l c u l a t i n g l o s s r e s e r v e s . The t e s t i m o n y o f F r o s t and 

R u t h e r f o r d e s t a b l i s h e d t h a t the range o f l o s s r e s e r v e s reached 

by the a c t u a r y was p r e s e n t e d t o AIM and t h a t AIM then s e l e c t e d 

i t s l o s s r e s e r v e s from t h a t range e s t a b l i s h e d by the a c t u a r y . 

F r o s t based h i s c o n c l u s i o n t h a t AIM had c o m p l i e d w i t h SSAP 55 

i n p a r t on the f a c t t h a t AIM had s e l e c t e d an amount w i t h i n the 

range e s t a b l i s h e d by the a c t u a r y . A c c o r d i n g l y , we cannot 
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agree t h a t the commissioner or the t r i a l c o u r t e r r e d i n 

c o n s i d e r i n g the t e s t i m o n y o f the department's a c t u a r y . 

However, we do agree w i t h AIM t h a t the t r i a l c o u r t e r r e d 

i n a f f i r m i n g the commissioner's d e t e r m i n a t i o n t h a t AIM's l o s s 

r e s e r v e s were not r e a s o n a b l e . AIM p r o v i d e s m a l p r a c t i c e 

i n s u r a n c e f o r a t t o r n e y s l o c a t e d i n the S t a t e of Alabama. I t 

i s a s i n g l e - s t a t e , s i n g l e - l i n e i n s u r a n c e company. A c c o r d i n g 

t o AIM's p r e s i d e n t , Henry H e n z e l , t h e r e i s l i t t l e room f o r 

e r r o r i n r u n n i n g AIM because of i t s s m a l l e r s i z e and i t s l a c k 

o f d i v e r s i f i c a t i o n . Henzel e x p l a i n e d t h a t AIM took i n t o 

account b o t h the f r e q u e n c y o f c l a i m s and the s e v e r i t y o f 

c l a i m s when d e c i d i n g on l o s s r e s e r v e s . A c c o r d i n g t o H e n z e l , 

because b o t h f r e q u e n c y and s e v e r i t y v a r i e d g r e a t l y from year 

t o y e a r , and because d i f f i c u l t economic p e r i o d s tended t o 

produce more c l a i m s , AIM was c a u t i o u s and c o n s e r v a t i v e w i t h 

i t s l o s s r e s e r v e s . 

The e v i d e n c e b e f o r e the commissioner and, t h u s , b e f o r e 

the t r i a l c o u r t i n d i c a t e d t h a t the department's a c t u a r y , Randy 

Ross, d i s a g r e e d w i t h the recommendation r e g a r d i n g AIM's l o s s 

r e s e r v e s proposed by the independent a c t u a r y used by AIM. 

Ross d e s c r i b e d AIM's l o s s r e s e r v e s as " c o n s e r v a t i v e but not 
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r e a s o n a b l e . " A l t h o u g h Ross agreed t h a t l o s s r e s e r v e s s h o u l d 

be c o n s e r v a t i v e , he i n s i s t e d t h a t t h e y must a l s o be 

r e a s o n a b l e . Ross a d m i t t e d , however, t h a t he had never 

performed a c t u a r i a l s e r v i c e s f o r a b a r - r e l a t e d i n s u r e r who was 

" o n e - s t a t e , monoline." He a l s o a d m i t t e d t h a t he had not 

u n d ertaken an o n s i t e r e v i e w w i t h AIM's c l a i m s p e r s o n n e l t o 

d i s c u s s AIM's c l a i m s h i s t o r y . N o t a b l y , Ross s t a t e d t h a t AIM's 

more c o n s e r v a t i v e l o s s r e s e r v e s d i d not a d v e r s e l y a f f e c t AIM 

or i t s p o l i c y h o l d e r s . 

We cannot agree t h a t the commissioner, under the g u i s e o f 

d e t e r m i n i n g whether l o s s r e s e r v e s are " r e a s o n a b l e , " may 

determine t h a t c o n s e r v a t i v e l o s s r e s e r v e s t h a t do not 

a d v e r s e l y a f f e c t the i n s u r e r or i t s i n s u r e d s are u n r e a s o n a b l e . 

The i s s u e i n t h i s case comes down t o a d i f f e r e n c e i n o p i n i o n 

among two a c t u a r i e s . The e v i d e n c e r e f l e c t s t h a t AIM's l o s s 

r e v e r s e s are c o n s e r v a t i v e , as they always have been, and AIM 

and i t s i n s u r e d s are p r o t e c t e d by and not n e g a t i v e l y impacted 

by those c o n s e r v a t i v e l o s s r e s e r v e s . The commissioner's 

a d o p t i o n of the department's r e p o r t r e g a r d i n g AIM's l o s s 

r e s e r v e s i s a r b i t r a r y , b e i n g based o n l y on a d i s p u t e between 

a c t u a r i e s about l o s s - r e s e r v e amounts w i t h no p r o o f t h a t a c t u a l 
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harm t o AIM or i t s i n s u r e d s w i l l r e s u l t from the h i g h e r l o s s 

r e s e r v e s AIM has opted t o use. See Alabama Dep't of Human  

Res. v. Dye, 921 So. 2d 421, 426 ( A l a . C i v . App. 2005) 

( s t a t i n g t h a t , a l t h o u g h r e v i e w under the a r b i t r a r y - a n d -

c a p r i c i o u s s t a n d a r d i s narrow, a r e v i e w i n g c o u r t may l o o k t o 

see i f the agency has an e x p l a n a t i o n t h a t r a t i o n a l l y connects 

the f a c t s and the d e c i s i o n r e a c h e d ) . Thus, t h a t p o r t i o n of 

the t r i a l c o u r t ' s judgment a f f i r m i n g the commissioner's 

d e c i s i o n w i t h r e g a r d t o l o s s r e s e r v e s i s r e v e r s e d . 

P r o p r i e t y of I n s t a l l m e n t Payments of Premiums 

The t r i a l c o u r t a l s o u p h e l d the commissioner's 

d e t e r m i n a t i o n t h a t AIM had i m p r o p e r l y a l l o w e d some of i t s 

p o l i c y h o l d e r s t o pay t h e i r i n s u r a n c e premiums i n i n s t a l l m e n t s 

d u r i n g the p e r i o d a d d r e s s e d i n the e x a m i n a t i o n r e p o r t . In 

s u p p o r t of i t s p o s i t i o n t h a t i n s t a l l m e n t payments were not 

p e r m i s s i b l e ( i n the absence of endorsements p r o p e r l y f i l e d 
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w i t h the d e p a r t m e n t ) , 5 the department r e l i e d on § 27-12-14(a), 

A l a . Code 1975, which p r o v i d e s : 

"(a) No p r o p e r t y , c a s u a l t y or s u r e t y i n s u r e r , or 
any employee t h e r e o f , and no b r o k e r , agent or 
s o l i c i t o r s h a l l pay, a l l o w or g i v e , or o f f e r t o pay, 
a l l o w or g i v e , d i r e c t l y or i n d i r e c t l y , as an 
inducement t o i n s u r a n c e or a f t e r i n s u r a n c e has been 
e f f e c t e d , any r e b a t e , d i s c o u n t , abatement, c r e d i t , 
or r e d u c t i o n of the premium named i n a p o l i c y o f 
i n s u r a n c e , or any s p e c i a l f a v o r or advantage i n the 
d i v i d e n d s or o t h e r b e n e f i t s t o accrue t h e r e o n or any  
v a l u a b l e c o n s i d e r a t i o n or inducement whatever not  
s p e c i f i e d i n the p o l i c y e x c e p t t o the e x t e n t 
p r o v i d e d f o r i n r a t i n g systems f i l e d w i t h the 
commissioner by, or on b e h a l f o f , the i n s u r e r and 
approved by the commissioner." 

(Emphasis added.) 

AIM argues t h a t § 27-12-14 i s d e s i g n e d t o p r e v e n t the 

d i s c o u n t i n g o f premiums, and i t contends t h a t i n a l l o w i n g some 

of i t s p o l i c y h o l d e r s t o pay t h e i r annual premiums i n 

i n s t a l l m e n t s i t d i d not a f f o r d those p o l i c y h o l d e r s a d i s c o u n t . 

AIM a s s e r t s t h a t , p u r s u a n t t o i t s i n s t a l l m e n t - p a y m e n t 

p r a c t i c e , those p o l i c y h o l d e r s p a i d the f u l l p r i c e f o r 

5The i n s u r a n c e p o l i c i e s , and the i n s u r a n c e forms s u b m i t t e d 
by AIM t o the department f o r a p p r o v a l , see § 27-14-8(a), A l a . 
Code 1975, p r o v i d e d t h a t AIM's p o l i c y h o l d e r s pay t h e i r 
premiums i n annual lump-sum amounts. AIM does not d i s p u t e 
t h a t , by f a i l i n g t o f i l e a p p r o p r i a t e forms w i t h and t o seek 
a p p r o v a l from the department of i t s i n s t a l l m e n t - p a y m e n t 
p r a c t i c e , i t f a i l e d t o comply w i t h § 27-14-8(a), A l a . Code 
1975. 
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coverage, a l b e i t o n l y f o r the p e r i o d s c o v e r e d by the 

i n s t a l l m e n t payments. A c c o r d i n g l y , AIM contends t h a t i t s 

i n s t a l l m e n t - p a y m e n t p o l i c y d i d not a f f o r d those p o l i c y h o l d e r s 

who p a i d i n i n s t a l l m e n t s a d i s c o u n t or r e d u c t i o n i n the amount 

of t h e i r premiums. 

The department contends, however, t h a t a l l o w i n g some 

p o l i c y h o l d e r s t o pay t h e i r annual premiums i n i n s t a l l m e n t s 

c o n s t i t u t e d v a l u a b l e c o n s i d e r a t i o n t o those p o l i c y h o l d e r s . 

The department a l l e g e s t h a t AIM's i n s t a l l m e n t - p a y m e n t p r a c t i c e 

d i d , i n f a c t , c o n f e r a f a v o r or advantage upon those p o l i c y -

h o l d e r s a l l o w e d t o pay i n i n s t a l l m e n t s . Even H e n z e l , AIM's 

p r e s i d e n t , conceded t h a t many o t h e r o f AIM's p o l i c y h o l d e r s 

would l i k e t o pay t h e i r annual premiums i n i n s t a l l m e n t s . 

The department f u r t h e r contends t h a t the i n s t a l l m e n t -

payment p r a c t i c e c o n s t i t u t e s an i m p e r m i s s i b l e inducement under 

§ 27-12-14. I n response t o the department's argument t h a t the 

i n s t a l l m e n t - p a y m e n t p r a c t i c e c o n s t i t u t e s an inducement 

p r o h i b i t e d by § 27-12-14(a), AIM argues o n l y t h a t i t s p r a c t i c e 

has b e n e f i t t e d a t t o r n e y s who would not o t h e r w i s e have been 

a b l e t o purchase m a l p r a c t i c e i n s u r a n c e . I t i s u n d i s p u t e d t h a t 

AIM's i n t e n t i n a l l o w i n g i n s t a l l m e n t payments f o r some o f i t s 
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p o l i c y h o l d e r s was t o p r o v i d e m a l p r a c t i c e - i n s u r a n c e coverage 

f o r those p o l i c y h o l d e r s who c l a i m e d they c o u l d not a f f o r d a 

one-time annual lump-sum payment. We r e c o g n i z e the b e n e f i t 

AIM attempted t o bestow upon i t s p o l i c y h o l d e r s who were unable 

t o a f f o r d an annual lump-sum premium payment. However, i n 

a l l o w i n g i n s t a l l m e n t payments o f premiums f o r some of the 

h o l d e r s of i t s p o l i c i e s , AIM made a v a i l a b l e t o those p o l i c y -

h o l d e r s i n s u r a n c e t h a t , a c c o r d i n g t o AIM, the p o l i c y h o l d e r s 

c o u l d not have o t h e r w i s e purchased. By d o i n g so, AIM i n d u c e d 

p o l i c y h o l d e r s who would not o t h e r w i s e have purchased i n s u r a n c e 

from i t t o do so. F u r t h e r , i t d i d so under terms not 

a v a i l a b l e t o most of i t s p o l i c y h o l d e r s and i n a manner t h a t 

c o n s t i t u t e d a v a l u a b l e b e n e f i t or c o n s i d e r a t i o n t o the 

p o l i c y h o l d e r s who were a l l o w e d t o pay i n i n s t a l l m e n t s . We 

a l s o note t h a t AIM, by complying w i t h the f i l i n g r e q u i r e m e n t s 

of § 27-14-8, c o u l d have a c c o m p l i s h e d i t s g o a l o f p r o v i d i n g 

l e g a l - m a l p r a c t i c e i n s u r a n c e coverage t o those p o l i c y h o l d e r s 

who were unable t o make an annual lump-sum payment. 

The t r i a l c o u r t a f f o r d e d d e f e r e n c e t o the i n t e r p r e t a t i o n 

of § 27-12-14 reached by the department. See Ex p a r t e S t a t e  

Dep't of Revenue, su p r a ; and Farmer v. Hypo H o l d i n g s , I n c . , 
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su p r a . We agree w i t h the department's i n t e r p r e t a t i o n , and 

w i t h the t r i a l c o u r t ' s d e c i s i o n t o a f f i r m the d e t e r m i n a t i o n o f 

the commissioner, i n which the commissioner s t a t e d t h a t , 

" [ a ] l t h o u g h AIM has c o m p l i e d a f t e r the f a c t i n r e g a r d s t o 

a l l o w i n g i n s u r e d t o pay premiums i n i n s t a l l m e n t s , d u r i n g the 

p e r i o d c o v e r [ e d i n the e x a m i n a t i o n r e p o r t , ] AIM was i n 

v i o l a t i o n of § 27-12-14." We cannot say t h a t AIM has 

demonstrated t h a t the t r i a l c o u r t e r r e d i n a f f i r m i n g the 

d e c i s i o n o f the commissioner on the i s s u e o f the i n s t a l l m e n t 

payment of premiums d u r i n g the p e r i o d c o v e r e d i n the 

e x a m i n a t i o n r e p o r t . 

Compliance Issu e 

AIM a l s o r a i s e s an i s s u e p e r t a i n i n g t o the department's 

p u r p o r t e d compliance w i t h the d e c i s i o n s of the commissioner 

and the t r i a l c o u r t . In h i s r u l i n g , the commissioner 

d i s a g r e e d w i t h the department and r u l e d i n f a v o r of AIM on an 

i s s u e p e r t a i n i n g t o the manner i n which AIM m a i n t a i n s c e r t a i n 

c l a i m s r e c o r d s . The t r i a l c o u r t summarily a f f i r m e d the 

d e c i s i o n of the commissioner as t o t h i s i s s u e i n i t s June 3, 

2009, judgment, and the department d i d not a p p e a l t h a t p a r t of 

the judgment i n f a v o r of AIM. 
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B e f o r e t h i s c o u r t , AIM a l l e g e s t h a t the department has 

not m o d i f i e d the e x a m i n a t i o n r e p o r t t o r e f l e c t the 

commissioner's and the t r i a l c o u r t ' s r u l i n g s on the i s s u e o f 

the c l a i m s r e c o r d s . AIM seeks an o r d e r from t h i s c o u r t 

r e q u i r i n g the department t o make c e r t a i n adjustments t o the 

e x a m i n a t i o n r e p o r t . 6 

In Olson v. S t a t e , 975 So. 2d 357 ( A l a . C i v . App. 2007), 

a t r i a l c o u r t , on r e t u r n from remand, e n t e r e d a judgment 

o r d e r i n g t h a t c e r t a i n items s e i z e d by the S t a t e of Alabama be 

r e t u r n e d t o O l s o n . Olson appealed t o t h i s c o u r t , a l l e g i n g 

t h a t the S t a t e of Alabama had f a i l e d t o r e t u r n the items t o 

him. T h i s c o u r t a f f i r m e d the t r i a l c o u r t ' s judgment, n o t i n g 

t h a t t h e r e was no adverse r u l i n g f o r t h i s c o u r t t o re v i e w . In 

so h o l d i n g , t h i s c o u r t e x p l a i n e d : 

"The S t a t e ' s p u r p o r t e d f a i l u r e t o r e t u r n the items 
t o Olson i s not a t t r i b u t a b l e t o any adverse r u l i n g 
by the c i r c u i t c o u r t . G e n e r a l l y , a p a r t y may ap p e a l 
o n l y an adverse r u l i n g . CSX Transp., I n c . v. Day, 
613 So. 2d 883, 884 ( A l a . 1993) ( ' [ I ] t i s f a m i l i a r 
law t h a t an adverse r u l i n g below i s a p r e r e q u i s i t e 
t o a p p e l l a t e r e v i e w . ' ) ; F i g u r e s v. F i g u r e s , 658 So. 
2d 502, 504 ( A l a . C i v . App. 1994) ('The o n l y m a t t e r 

6We note t h a t the department r e p r e s e n t s i n i t s b r i e f 
s u b m i t t e d t o t h i s c o u r t t h a t a l t e r a t i o n s t o the e x a m i n a t i o n 
r e p o r t w i l l be made a f t e r the c o m p l e t i o n o f the a p p e l l a t e 
p r o c e s s . 
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f o r [the a p p e l l a t e c o u r t ' s ] c o n s i d e r a t i o n i s an 
adverse r u l i n g of the t r i a l c o u r t . Davis v.  
H a r t f o r d A c c i d e n t & Indemnity Co., 335 So. 2d 688 
(A l a . C i v . App. 197 6 ) . ' ) ; and Rountree v. Sanders, 
413 So. 2d 1159, 1159-60 ( A l a . C i v . App. 1982) 
('Upon an a p p e a l , o n l y adverse r u l i n g s of the t r i a l 
c o u r t w i l l be r e v i e w e d . ' ) ; see a l s o P u b l i c Serv.  
Comm'n of M i s s o u r i v. B r a s h e a r F r e i g h t L i n e s , I n c . , 
306 U.S. 204, 206-07, 59 S. Ct. 480, 83 L. ed. 608 
(1939) ( s t a t i n g t h a t the s u c c e s s f u l p a r t y below 
l a c k e d the r i g h t t o ap p e a l from a decree denying an 
i n j u n c t i o n ) . " 

Olson v. S t a t e , 975 So. 2d a t 359. 

S i m i l a r l y , i n t h i s case, t h e r e i s no adverse r u l i n g o f 

the t r i a l c o u r t w i t h r e g a r d t o the department's a l l e g e d 

f a i l u r e t o modify the e x a m i n a t i o n r e p o r t i n compliance w i t h 

the d e c i s i o n s o f the commissioner and the t r i a l c o u r t . 

A c c o r d i n g l y , we a f f i r m as t o t h i s argument. Olson v. S t a t e , 

s u p r a . 

APPLICATIONS FOR REHEARING OVERRULED; OPINION OF AUGUST 

13, 2010, WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED IN PART; 

REVERSED IN PART; AND REMANDED. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Bryan, J . , concurs i n the r a t i o n a l e i n p a r t and concurs 

s p e c i a l l y i n p a r t , w i t h w r i t i n g . 

Thompson, P.J., concurs i n p a r t and d i s s e n t s i n p a r t , 

w i t h w r i t i n g . 
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BRYAN, Judge, c o n c u r r i n g i n the r a t i o n a l e i n p a r t and 

c o n c u r r i n g s p e c i a l l y i n p a r t . 

As C l a r e Boothe Luce s a i d , "no good deed goes 

unpunished." The S t a t e Department of Insurance ("the 

department") f a u l t e d A t t o r n e y s Insurance Mutual of Alabama, 

I n c . ("AIM"), f o r e s t a b l i s h i n g l o s s r e s e r v e s t h a t were too  

c o n s e r v a t i v e . AIM took a c o n s e r v a t i v e f i n a n c i a l approach 

d u r i n g a p e r i o d when many o t h e r companies were r e c k l e s s . 

Perhaps our c o u n t r y ' s economy would be i n b e t t e r c o n d i t i o n had 

more companies f o l l o w e d AIM's c o n s e r v a t i v e example. As the 

main o p i n i o n expounds, I do not b e l i e v e t h a t the department 

p r o v i d e d "an e x p l a n a t i o n t h a t r a t i o n a l l y connects the f a c t s 

and the d e c i s i o n reached." So. 3d a t ( c i t i n g Alabama 

Dep't of Human Res. v. Dye, 921 So. 2d 421, 426 ( A l a . C i v . 

App. 20 0 5 ) ) . T h e r e f o r e , I concur s p e c i a l l y i n t h a t p a r t of 

the main o p i n i o n l a b e l e d " C a l c u l a t i o n of Loss R e s e r v e s . " 

As t o the remainder o f the main o p i n i o n , I concur i n the 

r e s u l t i n t h a t p a r t o f the main o p i n i o n l a b e l e d " P r o p r i e t y o f 

I n s t a l l m e n t Payments o f Premiums." I concur i n a l l o t h e r 

r e s p e c t s . 
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THOMPSON, P r e s i d i n g J u d g e , c o n c u r r i n g i n p a r t and d i s s e n t i n g 

i n p a r t . 

I c o n c u r i n a l l t h e p o r t i o n s o f t h e main o p i n i o n e x c e p t 

t h a t p e r t a i n i n g t o t h e l o s s - r e s e r v e s i s s u e . As t o t h a t i s s u e , 

I r e s p e c t f u l l y d i s s e n t . 

The main o p i n i o n , i n r e a c h i n g i t s c o n c l u s i o n t h a t t h e 

t r i a l c o u r t ' s a f f i r m a n c e o f t h e c o m m i s s i o n e r ' s d e c i s i o n on t h e 

i s s u e o f l o s s r e s e r v e s was a r b i t r a r y and c a p r i c i o u s , has 

d e t e r m i n e d t h a t , i n t h e a b s e n c e o f a s h o w i n g o f harm t o t h e 

i n s u r a n c e company o r i t s p o l i c y h o l d e r s , c o n s e r v a t i v e l o s s 

r e s e r v e s a r e r e a s o n a b l e . So. 3d a t ( t h e t r i a l c o u r t ' s 

d e c i s i o n was a r b i t r a r y b e c a u s e i t was " b a s e d o n l y on a d i s p u t e 

b e t ween a c t u a r i e s a b o u t l o s s - r e s e r v e amounts w i t h no p r o o f 

t h a t a c t u a l harm t o AIM o r i t s i n s u r e d s w i l l r e s u l t f r o m t h e 

h i g h e r l o s s r e s e r v e s AIM has o p t e d t o u s e " ) . T h i s c o u r t 

s h o u l d n o t i n t e r f e r e w i t h t h e d e p a r t m e n t ' s o v e r s i g h t o f 

i n s u r a n c e c o m p a n i e s i n t h e a b s e n c e o f a c t i o n t h a t i s c l e a r l y 

a r b i t r a r y and c a p r i c i o u s . See § 2 7 - 2 - 3 2 ( e ) , A l a . Code 1975; 

and O l d S o u t h e r n L i f e I n s . Co. v. S t a t e Dep't o f I n s . , 537 So. 

2d 30, 31 ( A l a . C i v . App. 1 9 8 8 ) . I b e l i e v e t h a t , w i t h r e g a r d 

t o t h e i s s u e o f l o s s r e s e r v e s , t h e m a j o r i t y o f t h i s c o u r t i s 
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s u b s t i t u t i n g i t s own o p i n i o n f o r t h a t o f t h e d e p a r t m e n t and 

t h e c o m m i s s i o n e r i n a m a t t e r p e c u l i a r l y w i t h i n t h e e x p e r t i s e 

o f t h e d e p a r t m e n t , w h i c h i s c h a r g e d w i t h o v e r s e e i n g i n s u r a n c e 

c o m p a n i e s i n A l a b a m a . 

T h i s c o u r t has e x p l a i n e d 

" t h a t j u d i c i a l d e f e r e n c e t o an a d m i n i s t r a t i v e a g e n c y 
t e n d s t o i n s u r e u n i f o r m i t y and c o n s i s t e n c y o f 
d e c i s i o n s i n l i g h t o f t h e a g e n c y ' s s p e c i a l i z e d 
c ompetence i n t h e f i e l d o f o p e r a t i o n e n t r u s t e d t o i t 
by t h e l e g i s l a t u r e . B e c a u s e o f t h e s p e c i a l i z e d 
c o m p e t e n c y and t h e u n i f o r m i t y o f d e c i s i o n s , a c o u r t 
f r u s t r a t e s l e g i s l a t i v e i n t e n t and u s u r p s t h e 
d i s c r e t i o n a r y r o l e by s t e p p i n g i n when t h e a g e n c y ' s 
c h o i c e i s n o t c l e a r l y u n r e a s o n a b l e o r a r b i t r a r y . " 

A l abama Dep't o f Pub. H e a l t h v. P e r k i n s , 469 So. 2d 651, 652¬

53 ( A l a . C i v . App. 1 9 8 5 ) . I n c a s e s i n v o l v i n g d e c i s i o n s by an 

a d m i n i s t r a t i v e a g e n c y , t h i s c o u r t i s r e q u i r e d t o d e f e r t o t h e 

a g e n c y and presume t h a t i t s d e c i s i o n s a r e c o r r e c t . S t a t e  

Dep't o f Human Res. v. G i b e r t , 681 So. 2d 560, 562 ( A l a . C i v . 

App. 1995) ("Our s t a n d a r d o f r e v i e w r e q u i r e s t h a t we r e v i e w 

an a g e n c y ' s d e c i s i o n s w i t h a p r e s u m p t i o n o f c o r r e c t n e s s , 

e s p e c i a l l y where t h e s u b j e c t m a t t e r i s p e c u l i a r t o t h e f i e l d 

o f competence t h a t has been e n t r u s t e d t o t h e a g e n c y by t h e 

Alabama L e g i s l a t u r e . " ) . 
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In i t s d i s c u s s i o n of the f a c t s u n d e r l y i n g the p a r t i e s ' 

d i s p u t e over the l o s s - r e s e r v e s i s s u e , the commissioner's 

d e c i s i o n s t a t e s : 

"8. Compliance w i t h SSAP 55: 

" I n accordance w i t h SSAP 55, the Department 
recommends t h a t AIM move toward a more r e a s o n a b l e 
range i n r e c o r d i n g r e s e r v e s f o r l o s s e s and l o s s 
adjustment expenses. (Exam Rep. pg. 34). AIM 
contends the range dev e l o p e d by i t s a c t u a r y was 
deemed a p p r o p r i a t e by [ i t s a c c o u n t a n t s / a u d i t o r s ] and 
the e n t i r e p r o c e s s c o m p l i e d w i t h SSAP 55 (AIM's 
B r i e f , pg. 20). The Department a s s e r t s an a c t u a r y 
i s the most q u a l i f i e d t o o f f e r an o p i n i o n r e g a r d i n g 
compliance w i t h SSAP 55. An a c t u a r y has f a r more 
t r a i n i n g and e x p e r i e n c e i n d e t e r m i n i n g the 
r e a s o n a b l e n e s s of r e s e r v e s and the p r o p e r 
d e s i g n a t i o n f o r these l i a b i l i t i e s . In r e g a r d s t o 
l o s s and [ l o s s adjustment expenses] r e s e r v e s , an 
a c t u a r y ' s t r a i n i n g and e x p e r i e n c e f a r exceeds t h a t 
o f an a c c o u n t a n t ' s . 

"Mr. R a n d a l l Ross ('Ross'), ACAS, MAAA, the 
Department's c o n s u l t i n g a c t u a r y , t e s t i f i e d the 
degree of redundancy t o [AIM's] r e s e r v e s i s q u i t e 
c l e a r and AIM has used a methodology t h a t i s based 
on a [ p r i c i n g ] approach r a t h e r than an a c t u a r i a l 
r e s e r v i n g a p p r o a c h . [ 7 ] (Tr. 78). Mr. Ross a l s o 
t e s t i f i e d t h a t i n v i e w i n g AIM's f i n a n c i a l 

7The word " p r i c i n g " was o m i t t e d from the commissioner's 
August 28, 2008, d e c i s i o n . However, the c i t a t i o n t o the 
t r a n s c r i p t i n d i c a t e s t h a t the word was i n a d v e r t e n t l y o m i t t e d . 
Ross's s p e c i f i c t e s t i m o n y , i n p e r t i n e n t p a r t , was t h a t " [ t ] h e 
degree of redundancy i n the company's r e s e r v e s i s q u i t e c l e a r , 
and t h e y have used the c o n s i s t e n t methodology over the y e a rs 
t o e s t a b l i s h t h e i r r e s e r v e s , a methodology t h a t ' s based more 
on a p r i c i n g approach than an a c t u a r i a l r e s e r v i n g approach." 
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st a t e m e n t s , [AIM] has booked on or around $7 m i l l i o n 
i n r e s e r v e s year a f t e r year and something more i n 
the o r d e r o f $2 m i l l i o n t o $3 m i l l i o n has been 
a p p r o p r i a t e and t h a t a margin of 154 p e r c e n t i s not 
c o n s i d e r e d t o be r e a s o n a b l e . (Tr. 78, 79). 
T h e r e f o r e , AIM i s o r d e r e d t o comply w i t h e x a m i n a t i o n 
r e p o r t w i t h r e s p e c t t o SSAP 55." 

The d e p a r t m e n t p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t AIM's 

l o s s r e s e r v e s were r e d u n d a n t and were 154% above a 

" r e a s o n a b l e " l e v e l o f l o s s r e s e r v e s , a c c o r d i n g t o a p p l i c a b l e 

a c c o u n t i n g and a c t u a r i a l p r i n c i p l e s , f o r t h e p e r i o d i n 

q u e s t i o n . A c c o r d i n g t o t h e d e p a r t m e n t ' s e v i d e n c e , a 

r e a s o n a b l e b u t s t i l l c o n s e r v a t i v e a p p r o a c h t o l o s s r e s e r v e s 

w o u l d have been a p p r o x i m a t e l y 20% above t h e r e a s o n a b l e 

e s t i m a t e o f l o s s r e s e r v e s as d e t e r m i n e d by i t s a c t u a r y . I n 

r e s p o n s e , AIM p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t i t s 

a c c o u n t a n t s b e l i e v e d t h a t AIM had c o m p l i e d w i t h SSAP 55 and 

t h a t i t s c o n s e r v a t i v e a p p r o a c h t o l o s s r e s e r v e s was 

a p p r o p r i a t e . However, AIM d i d n o t p r e s e n t e v i d e n c e t e n d i n g t o 

q u e s t i o n o r c h a l l e n g e t h e d e p a r t m e n t ' s d e t e r m i n a t i o n o f 

r e a s o n a b l e l o s s r e s e r v e s f o r t h e p e r i o d a t i s s u e . 

AIM and t h e a m i c i c u r i a e have a d v a n c e d a number o f w e l l -

r e a s o n e d p o l i c y a r g u m e n t s i n s u p p o r t o f AIM's c o n s e r v a t i v e 

a p p r o a c h t o l o s s r e s e r v e s . I n e s s e n c e , t h e y p o i n t o u t t h a t 
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AIM i s a s m a l l i n s u r e r a t t e m p t i n g t o p r o v i d e p r o t e c t i o n f o r 

a l l p o s s i b l e c o n t i n g e n c i e s f o r i t s p o l i c y h o l d e r s and t o manage 

i t s e l f i n a manner d e s i g n e d t o e n s u r e i t s c o n t i n u e d v i a b i l i t y 

as a l o w - c o s t s o u r c e o f m a l p r a c t i c e i n s u r a n c e f o r a t t o r n e y s 

who o t h e r w i s e m i g h t n o t be a b l e t o o b t a i n t h a t c o v e r a g e f r o m 

o t h e r i n s u r e r s . 

AIM's a r g u m e n t s on t h e i s s u e o f l o s s r e s e r v e s a r e , i n 

summary, t h a t a c o n s e r v a t i v e a p p r o a c h t o l o s s r e s e r v e s i s 

r e a s o n a b l e . I n d e e d , my f i r s t i m p r e s s i o n o f t h e d i s p u t e on t h e 

i s s u e o f l o s s r e s e r v e s was t o wonder what o b j e c t i o n t h e 

d e p a r t m e n t m i g h t have t o AIM's c o n s e r v a t i v e management o f i t s 

l o s s r e s e r v e s . C l e a r l y , l o s s - r e s e r v e e s t i m a t e s t h a t a r e t o o 

low t o be r e a s o n a b l e a r e a m a t t e r o f s e r i o u s c o n c e r n . I n d e e d , 

t h e d e p a r t m e n t p r e s e n t e d no e v i d e n c e i n d i c a t i n g t h a t AIM was 

damaged by i t s c o n s e r v a t i v e e s t i m a t i o n o f l o s s r e s e r v e s . 8 

R e g a r d l e s s , I c a n n o t a g r e e w i t h t h e i m p l i c i t argument i n AIM's 

b r i e f t h a t t h i s c o u r t s h o u l d i g n o r e t h e d e p a r t m e n t ' s 

r e q u i r e m e n t t h a t l o s s r e s e r v e s be r e a s o n a b l e m e r e l y b e c a u s e a 

company's l o s s r e s e r v e s a r e o v e r s t a t e d r a t h e r t h a n 

8The commissioner noted t h a t the ov e r s t a t e m e n t o f l o s s 
r e s e r v e s c o u l d a f f e c t , among o t h e r f i n a n c i a l i s s u e s , an 
i n s u r a n c e company's t a x l i a b i l i t y . 
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u n d e r s t a t e d . I t i s t h e r e s p o n s i b i l i t y o f t h e d e p a r t m e n t , and 

n o t o f t h e c o u r t s , t o r e g u l a t e and examine i n s u r e r s i n t h i s 

s t a t e . 

The d e p a r t m e n t p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t one 

g o a l and p u r p o s e o f t h e p e r i o d i c e x a m i n a t i o n s t h a t t h e 

d e p a r t m e n t i s r e q u i r e d t o c o n d u c t i s an a t t e m p t t o e n s u r e , 

among o t h e r t h i n g s , t h a t l o s s r e s e r v e s a r e r e a s o n a b l e . The 

d e p a r t m e n t p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t AIM's l o s s 

r e s e r v e s were c o n s e r v a t i v e b u t n o t r e a s o n a b l e . A l t h o u g h many 

m i g h t q u e s t i o n why a c o n s e r v a t i v e a p p r o a c h t o l o s s r e s e r v e s 

m i g h t n o t be seen as a d v i s a b l e , t h a t i n q u i r y i s n o t t h e p r o p e r 

i s s u e b e f o r e t h i s c o u r t . R a t h e r , t h i s c o u r t i s , and t h e t r i a l 

c o u r t was, r e q u i r e d t o d e t e r m i n e w h e t h e r t h e d e c i s i o n o f t h e 

c o m m i s s i o n e r was j u s t and r e a s o n a b l e o r w h e t h e r i t was i n s t e a d 

a r b i t r a r y and c a p r i c i o u s . See § 2 7 - 2 - 3 2 ( e ) , A l a . Code 1975; 

and O l d S o u t h e r n L i f e I n s . Co. v. S t a t e Dep't o f I n s . , 537 So. 

2d a t 31. I m i g h t n o t have r e a c h e d t h e same d e c i s i o n as d i d 

t h e c o m m i s s i o n e r . However, k e e p i n g i n mind t h e s p e c i a l i z e d 

f u n c t i o n o f t h e d e p a r t m e n t t o r e g u l a t e a l l i n s u r e r s i n t h e 

S t a t e , and a f t e r r e v i e w i n g t h e r e c o r d and c o n s i d e r i n g t h e 

arg u m e n t s o f t h e p a r t i e s , I c a n n o t a g r e e w i t h t h e main o p i n i o n 
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t h a t t h e c o m m i s s i o n e r ' s d e c i s i o n on t h e i s s u e o f l o s s r e s e r v e s 

was a r b i t r a r y and c a p r i c i o u s . I w o u l d a f f i r m t h e t r i a l 

c o u r t ' s judgment a f f i r m i n g t h e d e c i s i o n o f t h e c o m m i s s i o n e r on 

t h e i s s u e o f l o s s r e s e r v e s . T h e r e f o r e , I d i s s e n t f r o m t h a t 

p o r t i o n o f t h e main o p i n i o n t h a t r e v e r s e s t h e t r i a l c o u r t ' s 

j udgment as t o t h a t i s s u e . 
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