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Brandi Kaye Pepper (Greeson) 

v. 

F o r r e s t Dewayne Pepper 
Appeal from Limestone C i r c u i t Court 

(DR-07-253.02) 

On A p p l i c a t i o n f o r Re h e a r i n g 

BRYAN, J u d g e . 

The o p i n i o n of August 13, 2010, i s withdrawn, and the 

f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

B r a n d i Kaye P e p p e r (Greeson) ("the mother") a p p e a l s f r o m 

a judgment o f t h e L i m e s t o n e C i r c u i t C o u r t ("the t r i a l c o u r t " ) 
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i n s o f a r as i t m o d i f i e d c u s t o d y o f t h e p a r t i e s ' two m i n o r 

c h i l d r e n and awarded F o r r e s t Dewayne P e p p e r ("the f a t h e r " ) 

s o l e p h y s i c a l c u s t o d y o f t h e c h i l d r e n . We r e v e r s e . 

P r o c e d u r a l H i s t o r y 

The p a r t i e s were d i v o r c e d by a j u d gment o f t h e t r i a l 

c o u r t i n June 2007. P u r s u a n t t o t h e d i v o r c e j u d g m e n t , w h i c h 

i n c o r p o r a t e d an agreement o f t h e p a r t i e s , t h e p a r t i e s were 

awarded j o i n t p h y s i c a l c u s t o d y o f t h e p a r t i e s ' c h i l d r e n , a 

boy, b o r n i n December 2000 ("the o l d e r c h i l d " ) , and a g i r l , 

b o r n i n June 2004 ("the y o u n g e r c h i l d " ) ( t h e o l d e r c h i l d and 

t h e y o u n g e r c h i l d a r e h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o as 

" t h e c h i l d r e n " ) . 1 The t r i a l c o u r t e n t e r e d an o r d e r on J u l y 1, 

2008, t h a t s e t f o r t h s p e c i f i c v i s i t a t i o n t i m e s f o r t h e f a t h e r , 

b u t t h e o r d e r d i d n o t change t h e p a r t i e s ' s t a t u s as j o i n t 

p h y s i c a l c u s t o d i a n s o f t h e c h i l d r e n ("the 2008 o r d e r " ) . 

P u r s u a n t t o t h a t o r d e r , t h e f a t h e r e x e r c i s e d p h y s i c a l c u s t o d y 

o f t h e c h i l d r e n e v e r y f i r s t and t h i r d weekend o f e a c h month, 

and, when a p p l i c a b l e , t h e f i f t h weekend o f e v e r y o t h e r month 

t h a t had a f i f t h weekend. The f a t h e r ' s weekend v i s i t a t i o n was 

f r o m F r i d a y a t 6:00 p.m. u n t i l T u e s d a y a t 8:00 p.m. A l s o , 

1The d i v o r c e judgment d i d n o t s e t f o r t h w h i c h p a r t y was 
a warded l e g a l c u s t o d y o f t h e c h i l d r e n . 
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f o l l o w i n g t h e s e c o n d and f o u r t h weekend o f e a c h month, t h e 

f a t h e r had p h y s i c a l c u s t o d y o f t h e c h i l d r e n f r o m Monday a t 

8:00 a.m. u n t i l T u e s d a y a t 8:00 p.m. The 2008 o r d e r a l s o 

p r o v i d e d f o r one f u l l month o f v i s i t a t i o n i n t h e summer as 

w e l l as v i s i t a t i o n on h o l i d a y s , b i r t h d a y s , s c h o o l b r e a k s , and 

s p e c i a l f a m i l y e v e n t s . 

On December 11, 2008, t h e f a t h e r f i l e d a p e t i t i o n t o 

m o d i f y c u s t o d y and a p e t i t i o n o p p o s i n g t h e r e l o c a t i o n o f t h e 

p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n , p u r s u a n t t o § 30-3-169.1, 

A l a . Code 1 975, a p a r t o f t h e Alabama P a r e n t - C h i l d 

R e l a t i o n s h i p P r o t e c t i o n A c t , c o d i f i e d a t § 30-3-160 e t s e q . , 

A l a . Code 1975 ("the A c t " ) . I n h i s p e t i t i o n o p p o s i n g 

r e l o c a t i o n , t h e f a t h e r a l l e g e d t h a t he had r e c e i v e d a l e t t e r 

f r o m t h e mother on November 13, 2008, t h a t n o t i f i e d h i m o f h e r 

i n t e n t t o change t h e p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n by 

m o v i n g o u t o f s t a t e . See A l a . Code 1975, § 30-3-1 64. The 

f a t h e r r e q u e s t e d p ermanent and p e n d e n t e l i t e p r i m a r y p h y s i c a l 

c u s t o d y o f t h e c h i l d r e n . The mot h e r r e s p o n d e d t o t h e f a t h e r ' s 

o b j e c t i o n t o t h e p r o p o s e d r e l o c a t i o n o f t h e p r i n c i p a l 

r e s i d e n c e o f t h e c h i l d r e n and r e q u e s t e d t h a t t h e t r i a l c o u r t 

e n t e r an o r d e r t h a t a l l o w e d h e r t o move w i t h t h e c h i l d r e n t o 

W i n c h e s t e r , T e n n e s s e e , p e n d i n g a f i n a l h e a r i n g on t h e f a t h e r ' s 
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p e t i t i o n s . 

The t r i a l c o u r t c o n d u c t e d a p e n d e n t e l i t e h e a r i n g , and on 

M a r c h 13, 2009, t h e t r i a l c o u r t e n t e r e d a p e n d e n t e l i t e o r d e r 

t h a t , p u r s u a n t t o § 30-3-169.2, A l a . Code 1975, r e s t r a i n e d t h e 

m o t h e r f r o m c h a n g i n g t h e p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n . 

The t r i a l c o u r t c o n d u c t e d a f i n a l o r e t e n u s h e a r i n g on June 8, 

2009, and e n t e r e d a f i n a l judgment on June 25, 2009 ("the June 

2009 j u d g m e n t " ) . P u r s u a n t t o t h a t j u d g m e n t , t h e f a t h e r was 

awarded s o l e p h y s i c a l c u s t o d y o f t h e c h i l d r e n b a s e d on t h e 

t r i a l c o u r t ' s f i n d i n g t h a t t h e r e had been a m a t e r i a l change i n 

c i r c u m s t a n c e s . The judgment awarded t h e p a r t i e s j o i n t l e g a l 

c u s t o d y o f t h e c h i l d r e n , awarded t h e m o t h e r v i s i t a t i o n w i t h 

t h e c h i l d r e n , and o r d e r e d t h e m o t h e r t o pay c h i l d s u p p o r t f o r 

t h e c h i l d r e n . 

The m o t h e r f i l e d a m o t i o n t o a l t e r , amend, o r v a c a t e t h e 

June 2009 judgment o r , i n t h e a l t e r n a t i v e , a m o t i o n f o r a new 

t r i a l , p u r s u a n t t o R u l e 59, A l a . R. C i v . P. I n h e r m o t i o n , 

t h e m o t h e r a l l e g e d t h a t t h e f a t h e r had n o t d e m o n s t r a t e d t h a t 

t h e r e had been a m a t e r i a l change i n c i r c u m s t a n c e s b e c a u s e she 

had n o t moved t o T e n n e s s e e d u r i n g t h e p e n d e n c y o f t h e 

p r o c e e d i n g and, she a l l e g e d , she had "abandoned" h e r p l a n s t o 

move t o T e n n e s s e e . Thus, she a r g u e d , t h e o n l y m a t e r i a l change 
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i n c i r c u m s t a n c e s a l l e g e d and p r o v e n by t h e f a t h e r , i . e . , t h e 

p r o p o s e d change o f p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n , no 

l o n g e r e x i s t e d . The t r i a l c o u r t d e n i e d t h e m o t h e r ' s 

p o s t j u d g m e n t m o t i o n , n o t i n g t h a t t h e m o t h e r had f a i l e d t o 

p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t she w o u l d have been 

w i l l i n g t o abandon h e r p l a n s t o move t o T e n n e s s e e . The m o t h e r 

t i m e l y a p p e a l e d . 

I s s u e 

The s o l e i s s u e p r e s e n t e d by t h e m o t h e r on a p p e a l i s 

w h e t h e r t h e t r i a l c o u r t e r r e d by f i n d i n g t h a t a m a t e r i a l 

change i n c i r c u m s t a n c e s e x i s t e d s u f f i c i e n t t o j u s t i f y 

m o d i f i c a t i o n o f c u s t o d y . 

F a c t s 

A t t h e t i m e o f t h e f i n a l h e a r i n g , t h e c h i l d r e n were ages 

e i g h t and f o u r y e a r s o l d . I t was u n d i s p u t e d t h a t t h e p a r t i e s 

e x e r c i s e d j o i n t l e g a l and p h y s i c a l c u s t o d y o f t h e c h i l d r e n 

p u r s u a n t t o t h e 2008 o r d e r ; however, t h e mother m a i n t a i n e d 

t h a t she was t h e p r i m a r y c a r e t a k e r o f t h e c h i l d r e n . 

The mother m a r r i e d M a r v i n G r e e s o n i n J u l y 2008, and she 

moved f r o m L i m e s t o n e C o u n t y t o H u n t s v i l l e s h o r t l y a f t e r t h e 

2008 o r d e r was e n t e r e d . A t t h e t i m e o f t h e f i n a l h e a r i n g , t h e 

m o t h e r and t h e c h i l d r e n l i v e d i n an a p a r t m e n t i n H u n t s v i l l e . 
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The mother and M a r v i n , who w o r k e d as a f i r e m a n n e a r 

W i n c h e s t e r , had o b t a i n e d a house i n W i n c h e s t e r t h a t had t h r e e 

bedrooms, and t h e mother and M a r v i n were p l a n n i n g t o add a 

f o u r t h bedroom t o t h e h o u s e . A c c o r d i n g t o t h e m o t h e r , she was 

p l a n n i n g t o move t o W i n c h e s t e r b e c a u s e M a r v i n ' s e x - w i f e had 

been d i a g n o s e d w i t h two tumors i n h e r b r a i n stem and, t h u s , 

was n o t a b l e t o c a r e f o r M a r v i n ' s c h i l d r e n , who were ages 15 

and 17 y e a r s o l d a t t h e t i m e o f t h e f i n a l h e a r i n g . M a r v i n ' s 

c h i l d r e n a p p a r e n t l y l i v e d i n o r n e a r W i n c h e s t e r , and t h e 

m o t h e r and M a r v i n were p l a n n i n g t o move t o W i n c h e s t e r t o 

a s s i s t M a r v i n ' s f a m i l y i n c a r i n g f o r M a r v i n ' s c h i l d r e n . 

The mother w o r k e d as a r e g i s t e r e d n u r s e a t H u n t s v i l l e 

H o s p i t a l and she w o r k e d t h r e e 12-hour s h i f t s e a c h week and 

e v e r y t h i r d weekend. The m o t h e r t e s t i f i e d t h a t she w o u l d 

c o n t i n u e t o work a t H u n t s v i l l e H o s p i t a l a f t e r she r e l o c a t e d t o 

W i n c h e s t e r and t h a t i t t o o k a p p r o x i m a t e l y 50 m i n u t e s t o d r i v e 

f r o m h e r home i n W i n c h e s t e r t o H u n t s v i l l e H o s p i t a l . The mot h e r 

s t a t e d t h a t she i s a b l e t o s c h e d u l e h e r w o r k d a y s a r o u n d 

M a r v i n ' s work s c h e d u l e so t h a t e i t h e r she o r M a r v i n i s a b l e t o 

be home w i t h t h e c h i l d r e n , i f needed. The mot h e r s t a t e d t h a t 

M a r v i n ' s p a r e n t s were a v a i l a b l e t o c a r e f o r t h e c h i l d r e n i n 

W i n c h e s t e r i f b o t h she and M a r v i n were u n a b l e t o do s o . 

6 



2081131 

The m o t h e r t e s t i f i e d t h a t t h e c h i l d r e n had e n j o y e d 

t h e m s e l v e s d u r i n g p r e v i o u s v i s i t s t o W i n c h e s t e r and t h a t t h e y 

had a t t e n d e d c h u r c h and f a m i l y g a t h e r i n g s t h e r e . She a d m i t t e d 

t h a t o n l y M a r v i n ' s f a m i l y l i v e d i n o r n e a r W i n c h e s t e r and t h a t 

most o f h e r i m m e d i a t e f a m i l y l i v e d i n L i m e s t o n e C o u n t y , 

a l t h o u g h some o f h e r i m m e d i a t e f a m i l y l i v e d i n Morgan C o u n t y . 

The m o t h e r a c k n o w l e d g e d t h a t t h e f r i e n d s and f a m i l y o f t h e 

c h i l d r e n were i n Alabama and t h a t t h e y a t t e n d c h u r c h w i t h t h e 

f a t h e r i n A l a b a m a . 

The m o t h e r p r e s e n t e d a p r o p o s e d v i s i t a t i o n s c h e d u l e t h a t 

p e r m i t t e d t h e f a t h e r t o have an a d d i t i o n a l weekend v i s i t a t i o n 

i n l i e u o f h i s c u r r e n t v i s i t a t i o n s c h e d u l e . The m o t h e r s t a t e d 

t h a t she was r e q u e s t i n g t h a t , o t h e r t h a n v i s i t a t i o n , p r i o r 

o r d e r s r e g a r d i n g c u s t o d y and c h i l d s u p p o r t r e m a i n t h e same. 

The m o t h e r s t a t e d t h a t t o d r i v e f r o m W i n c h e s t e r t o E a s t 

L i m e s t o n e Road, where t h e p a r t i e s e x c h a n g e d t h e c h i l d r e n , t o o k 

a p p r o x i m a t e l y 70 m i n u t e s . The m o t h e r s t a t e d t h a t t h e c h i l d r e n 

were n o t i n v o l v e d i n any e x t r a c u r r i c u l a r a c t i v i t i e s and t h a t 

she knew o f no r e a s o n t h a t t h e s c h o o l s i n W i n c h e s t e r c o u l d n o t 

e d u c a t e t h e c h i l d r e n as w e l l as t h e s c h o o l s i n A l a b a m a . The 

m o t h e r a d m i t t e d t h a t most o f h e r k n o w l e d g e a b o u t t h e s c h o o l s 

t h a t t h e c h i l d r e n w o u l d be a t t e n d i n g i n o r n e a r W i n c h e s t e r 
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came f r o m M a r v i n o r h i s f a m i l y members. 

The m other t e s t i f i e d t h a t she was c o n c e r n e d a b o u t t h e 

f a t h e r ' s h a v i n g p r i m a r y p h y s i c a l c u s t o d y o f t h e c h i l d r e n 

b e c a u s e she had h e a r d t h e f a t h e r use r a c i a l e p i t h e t s i n f r o n t 

o f t h e c h i l d r e n . The mother s t a t e d t h a t she had n o t h e a r d t h e 

f a t h e r use r a c i a l e p i t h e t s u n t i l a f t e r t h e c h i l d r e n were b o r n . 

The f a t h e r d e n i e d b e i n g a r a c i s t and u s i n g r a c i a l e p i t h e t s . 

The f a t h e r l i v e d i n L i m e s t o n e C o u n t y and was e m p l o y e d as 

a m a c h i n e i n s p e c t o r f o r t h e Alabama N a t i o n a l G u a r d i n 

H u n t s v i l l e . H i s work h o u r s were Tuesday t h r o u g h F r i d a y , f r o m 

7:00 a.m. u n t i l 5:30 p.m. The f a t h e r t e s t i f i e d t h a t h i s 

m o t h e r , t h e p a t e r n a l g r a n d m o t h e r o f t h e c h i l d r e n , was a b l e t o 

h e l p h i m g e t t h e o l d e r c h i l d t o s c h o o l on days t h a t he had t o 

work. The y o u n g e r c h i l d was n o t i n s c h o o l y e t , and t h e f a t h e r 

t e s t i f i e d t h a t he k e p t t h e y o u n g e r c h i l d a t home w i t h h i m on 

Mondays and t h a t t h e p a t e r n a l g r a n d m o t h e r c a r e d f o r t h e 

y o u n g e r c h i l d on T u e s d a y s w h i l e he was a t work. A c c o r d i n g t o 

t h e f a t h e r , t h e o l d e r c h i l d had a t t e n d e d C r e e k s i d e E l e m e n t a r y 

S c h o o l ( " C r e e k s i d e " ) b e f o r e t h e e n t r y o f t h e 2008 o r d e r 

b e c a u s e t h e mot h e r l i v e d i n L i m e s t o n e C o u n t y a t t h a t t i m e . 

However, t h e o l d e r c h i l d had t o change s c h o o l s as a r e s u l t o f 

t h e m o t h e r ' s move t o H u n t s v i l l e i n 2008. The f a t h e r t e s t i f i e d 
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t h a t h i s house was f o r s a l e a t t h e t i m e o f t h e f i n a l h e a r i n g 

and t h a t , i f he was awarded c u s t o d y and h i s house had n o t s o l d 

by A u g u s t 2009, he and t h e c h i l d r e n w o u l d l i v e t e m p o r a r i l y 

w i t h t h e p a t e r n a l g r a n d m o t h e r so t h a t t h e o l d e r c h i l d c o u l d 

a t t e n d C r e e k s i d e i n t h e f a l l o f 2009. 

The f a t h e r t e s t i f i e d t h a t he d i d n o t have any f a m i l y i n 

W i n c h e s t e r , and, t o h i s k n o w l e d g e , t h e mother d i d n o t have any 

f a m i l y i n W i n c h e s t e r e i t h e r . The f a t h e r t e s t i f i e d t h a t he was 

a b l e t o c a r e f o r and meet t h e needs o f t h e c h i l d r e n . The 

f a t h e r s t a t e d t h a t he had been i n v o l v e d w i t h p a r e n t / t e a c h e r 

c o n f e r e n c e s , f i e l d t r i p s , and " a w a r d s d a y " a t t h e o l d e r 

c h i l d ' s s c h o o l s and t h a t he m a i n t a i n e d c o n s i s t e n t t e l e p h o n e 

v i s i t a t i o n w i t h t h e c h i l d r e n on days t h a t he d i d n o t have 

p h y s i c a l c u s t o d y . The f a t h e r s t a t e d t h a t he w a n t e d p h y s i c a l 

c u s t o d y o f t h e c h i l d r e n o r , i n t h e a l t e r n a t i v e , t h a t he w a n t e d 

t h e c h i l d r e n t o r e m a i n i n M a d i s o n C o u n t y w i t h t h e mother so 

t h a t he c o u l d m a i n t a i n t h e v i s i t a t i o n s c h e d u l e t h a t he had 

been e x e r c i s i n g a t t h e t i m e o f t h e f i n a l h e a r i n g . 

S t a n d a r d o f R e v i e w 

"Our s t a n d a r d o f r e v i e w i s w e l l s e t t l e d . A t r i a l 
c o u r t ' s judgment b a s e d on o r e t e n u s e v i d e n c e w i l l be 
p resumed c o r r e c t and w i l l n o t be r e v e r s e d on a p p e a l 
a b s e n t a s h o w i n g t h a t t h e t r i a l c o u r t a c t e d o u t s i d e 
i t s d i s c r e t i o n o r t h a t t h e judgment i s u n s u p p o r t e d 
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by t h e e v i d e n c e so as t o be p l a i n l y and p a l p a b l y 
wrong. S c h o l l v. P a r s o n s , 655 So. 2d 1 0 60 , 1 0 62 
( A l a . C i v . App. 1 9 9 5 ) . However, when an a p p e l l a t e 
c o u r t i s p r e s e n t e d w i t h an i s s u e o f l a w , we r e v i e w 
t h e judgment o f t h e t r i a l c o u r t as t o t h a t i s s u e de 
novo. Ex p a r t e P e r k i n s , 646 So. 2d 46 ( A l a . 1 9 9 4 ) . " 

H e n d e r s o n v. H e n d e r s o n , 978 So. 2d 36, 39 ( A l a . C i v . App. 

2 0 0 7 ) . 

D i s c u s s i o n 

On a p p e a l , t h e mother a r g u e s t h a t t h e t r i a l c o u r t e r r e d 

by f i n d i n g t h a t t h e f a t h e r had d e m o n s t r a t e d t h a t a m a t e r i a l 

change i n c i r c u m s t a n c e s had o c c u r r e d t o j u s t i f y a m o d i f i c a t i o n 

o f c u s t o d y . The m o t h e r does n o t a r g u e t h a t an a c t u a l change o f 

t h e p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n w o u l d n o t have 

c o n s t i t u t e d a m a t e r i a l change i n c i r c u m s t a n c e s . See M a r s h v.  

S m i t h , 37 So. 3d 174, 178 ( A l a . C i v . App. 2009) ( c o n c l u d i n g 

t h a t "a change i n t h e p r i n c i p a l r e s i d e n c e o f a c h i l d 

c o n s t i t u t e s , i p s o f a c t o , a ' m a t e r i a l change i n 

c i r c u m s t a n c e s ' " ) . I n s t e a d , t h e m o t h e r a r g u e s t h a t b e c a u s e she 

was n e v e r p e r m i t t e d t o change t h e p r i n c i p a l r e s i d e n c e o f t h e 

c h i l d r e n e i t h e r by t e m p o r a r y o r d e r o r by f i n a l j u d g m e n t , see 

§ 3 0 - 3 - 1 6 9 . 3 ( a ) , A l a . Code 1975, t h e r e e x i s t e d no m a t e r i a l 

change o f c i r c u m s t a n c e s and, t h e r e f o r e , c u s t o d y o f t h e 

c h i l d r e n s h o u l d n o t have been m o d i f i e d . 

10 
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S e c t i o n 3 0 - 3 - 1 6 9 . 3 ( a ) p r o v i d e s : 

"Upon t h e e n t r y o f a t e m p o r a r y o r d e r o r upon f i n a l  
j udgment p e r m i t t i n g t h e change o f p r i n c i p a l  
r e s i d e n c e o f a c h i l d , a c o u r t may c o n s i d e r a  
p r o p o s e d change o f p r i n c i p a l r e s i d e n c e o f a c h i l d as  
a f a c t o r t o s u p p o r t a change o f c u s t o d y o f t h e  
c h i l d . I n d e t e r m i n i n g w h e t h e r a p r o p o s e d o r a c t u a l 
change o f p r i n c i p a l r e s i d e n c e o f a m i n o r c h i l d 
s h o u l d c a u s e a change i n c u s t o d y o f t h a t c h i l d , a 
c o u r t s h a l l t a k e i n t o a c c o u n t a l l f a c t o r s a f f e c t i n g 
t h e c h i l d , i n c l u d i n g , b u t n o t l i m i t e d t o , t h e 
f o l l o w i n g " 

(Emphasis added.) 

S e c t i o n 3 0-3-169.3(a) goes on t o l i s t 17 f a c t o r s f o r a 

t r i a l c o u r t t o c o n s i d e r when d e t e r m i n i n g w h e t h e r a p r o p o s e d 

change o f p r i n c i p a l r e s i d e n c e o f a c h i l d , i . e . , a change made 

a f t e r e n t r y o f a t e m p o r a r y o r d e r , o r an a c t u a l change o f 

p r i n c i p a l r e s i d e n c e o f t h e c h i l d , i . e . , a change made a f t e r 

e n t r y o f a f i n a l j u d g m e n t , s h o u l d r e s u l t i n a change o f 

c u s t o d y . A p l a i n r e a d i n g o f § 30-3-169.3 a l l o w s a t r i a l c o u r t 

t o c o n s i d e r a p r o p o s e d change o f p r i n c i p a l r e s i d e n c e o f a 

c h i l d as a f a c t o r t o s u p p o r t a change o f c u s t o d y o n l y " [ u ] p o n 

t h e e n t r y o f a t e m p o r a r y o r d e r o r upon a f i n a l j udgment 

p e r m i t t i n g t h e change o f p r i n c i p a l r e s i d e n c e o f a c h i l d . " See 

Ex p a r t e T.B., 698 So. 2d 127 , 130 ( A l a . 1 997) ("When t h e 

l a n g u a g e o f a s t a t u t e i s p l a i n and u n a m b i g u o u s , as i n t h i s 

c a s e , c o u r t s must e n f o r c e t h e s t a t u t e as w r i t t e n by g i v i n g t h e 
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words o f t h e s t a t u t e t h e i r o r d i n a r y p l a i n m e a ning -- t h e y must 

i n t e r p r e t t h a t l a n g u a g e t o mean e x a c t l y what i t s a y s and t h u s 

g i v e e f f e c t t o t h e a p p a r e n t i n t e n t o f t h e L e g i s l a t u r e . " ) . 

The r e c o r d c l e a r l y i n d i c a t e s t h a t t h e t r i a l c o u r t d i d n o t 

p e r m i t t h e mother t o t e m p o r a r i l y change t h e p r i n c i p a l 

r e s i d e n c e o f t h e c h i l d r e n d u r i n g t h e p e n d e n c y o f t h e 

p r o c e e d i n g s . The t r i a l c o u r t ' s f i n a l judgment d i d n o t make 

s p e c i f i c f i n d i n g s o f f a c t r e g a r d i n g w h e t h e r t h e mot h e r had met 

h e r b u r d e n o f r e b u t t i n g t h e p r e s u m p t i o n f o u n d i n § 30-3-169.4 

-- t h a t a change o f p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n was 

n o t i n t h e b e s t i n t e r e s t s o f t h e c h i l d r e n . 2 However, t h e A c t 

does n o t r e q u i r e t h e t r i a l c o u r t t o make s p e c i f i c f i n d i n g s o f 

f a c t i n i t s j u d g m e n t , see C l e m e n t s v. C l e m e n t s , 906 So. 2d 

952, 957 ( A l a . C i v . App. 2 0 0 5 ) , and, i n t h e a b s e n c e o f 

s p e c i f i c f i n d i n g s o f f a c t , " ' t h i s c o u r t must assume t h a t t h e 

2 S e c t i o n 30-3-169.4, A l a . Code 1975, p r o v i d e s , i n 
p e r t i n e n t p a r t : 

" I n p r o c e e d i n g s u n d e r t h i s a r t i c l e ... , t h e r e 
s h a l l be a r e b u t t a b l e p r e s u m p t i o n t h a t a change o f 
p r i n c i p a l r e s i d e n c e o f a c h i l d i s n o t i n t h e b e s t 
i n t e r e s t o f t h e c h i l d . The p a r t y s e e k i n g a change o f 
p r i n c i p a l r e s i d e n c e o f a c h i l d s h a l l have t h e 
i n i t i a l b u r d e n o f p r o o f on t h e i s s u e . I f t h a t b u r d e n 
o f p r o o f i s met, t h e b u r d e n o f p r o o f s h i f t s t o t h e 
n o n - r e l o c a t i n g p a r t y . " 
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t r i a l c o u r t made t h o s e f i n d i n g s n e c e s s a r y t o s u p p o r t i t s 

j u d g m e n t . ' " I d . ( q u o t i n g S t e e d v. S t e e d , 877 So. 2d 602, 603 

( A l a . C i v . App. 2 0 0 3 ) ) . T h u s , b e c a u s e t h e t r i a l c o u r t 

m o d i f i e d c u s t o d y o f t h e c h i l d r e n , we must assume e i t h e r t h a t 

t h e t r i a l c o u r t d e t e r m i n e d t h a t t h e mot h e r s h o u l d have been 

p e r m i t t e d t o change t h e p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n o r 

t h a t t h e t r i a l c o u r t f o u n d t h a t t h e f a t h e r had o t h e r w i s e 

d e m o n s t r a t e d t h a t c u s t o d y o f t h e c h i l d r e n was due t o be 

m o d i f i e d w i t h o u t c o n s i d e r a t i o n o f t h e p r o p o s e d change o f t h e 

p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n . Our r e v i e w o f t h e 

e v i d e n c e p r e s e n t e d by t h e f a t h e r r e v e a l s i n s u f f i c i e n t e v i d e n c e 

t o s u p p o r t a f i n d i n g t h a t a m a t e r i a l change i n c i r c u m s t a n c e s 

a f f e c t i n g t h e w e l f a r e o f t h e c h i l d r e n had o c c u r r e d s i n c e t h e 

e n t r y o f t h e l a s t c u s t o d y j u d g m e n t . See C.D.K.S. v. K.W.K., 40 

So. 3d 736, 740 ( A l a . C i v . App. 2009) ( d i s c u s s i n g t h e b u r d e n 

o f p r o v i n g a m a t e r i a l change i n c i r c u m s t a n c e s i n a c u s t o d y -

m o d i f i c a t i o n c a s e ) . 

A c c o r d i n g l y , we must assume t h a t t h e t r i a l c o u r t 

d e t e r m i n e d t h a t t h e mot h e r s h o u l d have been p e r m i t t e d t o 

change t h e p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n . I n d o i n g s o , 

we must a l s o assume t h a t t h e t r i a l c o u r t c o n c l u d e d t h a t t h e 

moth e r had met h e r b u r d e n p u r s u a n t t o § 30-3-169.4 and t h a t , 
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a f t e r t h e b u r d e n s h i f t e d t o t h e f a t h e r , t h e f a t h e r f a i l e d t o 

meet h i s b u r d e n o f p r o v i n g t h a t t h e change i n p r i n c i p a l 

r e s i d e n c e o f t h e c h i l d r e n was n o t i n t h e i r b e s t i n t e r e s t s . We 

must assume t h a t t h e t r i a l c o u r t made t h o s e f i n d i n g s o f f a c t 

b e c a u s e o n l y t h o s e f i n d i n g s w i l l s u p p o r t a d e t e r m i n a t i o n t h a t 

t h e m o t h e r had d e m o n s t r a t e d t h a t she s h o u l d be p e r m i t t e d t o 

change t h e p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n and, t h u s , o n l y 

t h o s e f i n d i n g s w o u l d p o t e n t i a l l y s u p p o r t t h e t r i a l c o u r t ' s 

c u s t o d y - m o d i f i c a t i o n j u d g m e n t . 3 See § 30-3-169.3. 

Our r e v i e w o f t h e r e c o r d r e v e a l s t h a t t h e m o t h e r 

p r e s e n t e d l i t t l e e v i d e n c e t o r e b u t t h e p r e s u m p t i o n t h a t a 

change o f p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n w o u l d n o t be i n 

t h e b e s t i n t e r e s t s o f t h e c h i l d r e n . I t was u n d i s p u t e d t h a t t h e 

f a t h e r ' s and t h e m o t h e r ' s f a m i l i e s l i v e d i n o r n e a r L i m e s t o n e 

C o u n t y and t h a t t h e c h i l d r e n d i d n o t have any f a m i l y , o t h e r 

t h a n M a r v i n ' s f a m i l y , i n W i n c h e s t e r . The e v i d e n c e i n d i c a t e d 

t h a t t h e c h i l d r e n s p e n t a s i g n i f i c a n t amount o f t i m e w i t h t h e 

f a t h e r and t h a t t h e f a t h e r was i n v o l v e d i n t h e d a i l y l i v e s o f 

t h e c h i l d r e n . The e v i d e n c e a l s o i n d i c a t e d t h a t t h e m a t e r n a l 

3 T h i s d e t e r m i n a t i o n i s b a s e d on o u r c o n c l u s i o n t h a t t h e r e 
was n o t s u f f i c i e n t e v i d e n c e i n t h e r e c o r d t o s u p p o r t a 
judgment m o d i f y i n g c u s t o d y on any o t h e r g r o u n d s . 
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and p a t e r n a l g r a n d m o t h e r s o f t h e c h i l d r e n , who l i v e d i n 

L i m e s t o n e C o u n t y , had a s s i s t e d i n t h e c a r e o f t h e c h i l d r e n 

when t h e m o t h e r and t h e f a t h e r were u n a b l e t o do s o . The 

mot h e r d i d n o t p r e s e n t any e v i d e n c e t o s u p p o r t a f i n d i n g t h a t 

t h e c h i l d r e n w o u l d have more e d u c a t i o n a l o r c u l t u r a l 

o p p o r t u n i t i e s i n W i n c h e s t e r . F u r t h e r m o r e , t h e e v i d e n c e was 

u n d i s p u t e d t h a t t h e o n l y r e a s o n t h a t t h e m o t h e r w a n t e d t o 

r e l o c a t e t o W i n c h e s t e r was f o r t h e b e n e f i t o f M a r v i n ' s f a m i l y . 

We f i n d t h e m o t h e r ' s d e s i r e t o a s s i s t M a r v i n and h i s f a m i l y 

n o b l e , b u t t h e mother was s t i l l r e q u i r e d t o r e b u t t h e 

p r e s u m p t i o n t h a t a change o f t h e p r i n c i p a l r e s i d e n c e o f t h e 

c h i l d r e n was n o t i n t h e b e s t i n t e r e s t s o f t h e c h i l d r e n . I n 

l i g h t o f t h e e v i d e n c e o f t h e s t r o n g i n v o l v e m e n t o f t h e f a t h e r 

i n t h e l i v e s o f t h e c h i l d r e n compared t o t h e l a c k o f e v i d e n c e 

o f any b e n e f i t p r o v i d e d t o t h e c h i l d r e n by r e l o c a t i n g t o 

W i n c h e s t e r , we c o n c l u d e t h a t t h e e v i d e n c e p r e s e n t e d by t h e 

mot h e r was i n s u f f i c i e n t t o s u p p o r t a f i n d i n g t h a t t h e mo t h e r 

had r e b u t t e d t h e p r e s u m p t i o n f o u n d i n § 30-3-169.4. 

A c c o r d i n g l y , t h e t r i a l c o u r t c o u l d n o t have c o n c l u d e d 

t h a t t h e mo t h e r s h o u l d have been p e r m i t t e d t o change t h e 

p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n . B e c a u s e t h e mo t h e r was 

n o t p e r m i t t e d t o change t h e p r i n c i p a l r e s i d e n c e o f t h e 
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c h i l d r e n , t h e t r i a l c o u r t c o u l d n o t have m o d i f i e d c u s t o d y o f 

t h e c h i l d r e n b a s e d o n l y on t h e m o t h e r ' s i n t e n t t o r e l o c a t e t o 

T e n n e s s e e . 4 

The f a t h e r a r g u e s t h a t t h e mother f a i l e d t o p r e s e n t 

t e s t i m o n y a t t h e f i n a l h e a r i n g i n d i c a t i n g t h a t she was w i l l i n g 

t o r e m a i n i n H u n t s v i l l e i f t h e t r i a l c o u r t c o n c l u d e d t h a t she 

c o u l d n o t change t h e p r i n c i p a l r e s i d e n c e o f t h e c h i l d r e n . 

However, t h e p l a i n l a n g u a g e o f § 30-3-169.3 r e v e a l s an 

i m p l i c i t p r e s u m p t i o n t h a t no m a t e r i a l change i n c i r c u m s t a n c e s 

4 I n h i s a p p l i c a t i o n f o r r e h e a r i n g , t h e f a t h e r a r g u e s t h a t 
t h i s c o u r t i s " a s s u m i n g c r i t i c a l p r o c e d u r a l h i s t o r y " by 
a s s u m i n g t h a t t h e t r i a l c o u r t d e t e r m i n e d t h a t t h e mo t h e r 
overcame t h e p r e s u m p t i o n a g a i n s t a l l o w i n g a p a r e n t t o change 
t h e r e s i d e n c e o f t h e c h i l d r e n . We d i s a g r e e . We a c k n o w l e d g e 
t h a t i t i s p o s s i b l e t h a t t h e t r i a l c o u r t c o u l d have p r o p e r l y 
c o n c l u d e d t h a t t h e mo t h e r had n o t met h e r b u r d e n o f o v e r c o m i n g 
t h e p r e s u m p t i o n f o u n d i n § 30-3-169.4. However, i n t h a t e v e n t , 
t h e t r i a l c o u r t was s t i l l n o t p e r m i t t e d t o c o n s i d e r c h a n g i n g 
c u s t o d y o f t h e c h i l d r e n b a s e d on t h e p r o p o s e d change o f t h e i r 
p r i n c i p a l r e s i d e n c e b e c a u s e t h e r e was no t e m p o r a r y o r d e r o r 
f i n a l j udgment p e r m i t t i n g t h e mo t h e r t o change t h e p r i n c i p a l 
r e s i d e n c e o f t h e c h i l d r e n . See § 30-3-169.3. F u r t h e r m o r e , as 
d i s c u s s e d s u p r a , t h e t r i a l c o u r t c o u l d n o t have m o d i f i e d 
c u s t o d y on o t h e r g r o u n d s b e c a u s e t h e f a t h e r d i d n o t p r e s e n t 
s u f f i c i e n t e v i d e n c e t o s u p p o r t a judgment m o d i f y i n g c u s t o d y o f 
t h e c h i l d r e n . C f . P a t c h e t t v. P a t c h e t t , 469 So. 2d 642, 644 
( A l a . C i v . App. 1 9 8 5 ) (a c a s e d e c i d e d b e f o r e t h e e n a c t m e n t o f 
t h e A c t i n w h i c h t h i s c o u r t c o n c l u d e d t h a t " t h e t r i a l c o u r t 
a b u s e d i t s d i s c r e t i o n when i t d e c r e e d t h a t t h e [ m o t h e r ] ' s 
i n t e n t t o move [ w a ] s a m a t e r i a l change o f c i r c u m s t a n c e s t h a t 
w o u l d j u s t i f y a u t o m a t i c a l l y c h a n g i n g c u s t o d y o f t h e c h i l d t o 
t h e f a t h e r when and i f t h e [ m o t h e r ] m o v e s " ) . 
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e x i s t s i f t h e r e l o c a t i n g p a r e n t i s n o t p e r m i t t e d , by t e m p o r a r y 

o r d e r o r by f i n a l j u d g m e n t , t o change t h e p r i n c i p a l r e s i d e n c e 

o f t h e c h i l d r e n . As t h e n J u d g e M u r d o c k p o i n t e d o u t i n h i s 

s p e c i a l c o n c u r r e n c e i n T o l e r v. T o l e r , 947 So. 2d 416, 423 n. 

3 ( A l a . C i v . App. 2 0 0 6 ) , " [ i ] n a c a s e i n w h i c h t h e c u s t o d i a l 

p a r e n t s u b s e q u e n t l y c h o o s e s t o r e m a i n i n t h e same l o c a l e w i t h 

t h e c h i l d , t h e c a u s e f o r t h e p r o p o s e d change o f c u s t o d y w o u l d 

be e l i m i n a t e d and t h e c a s e w o u l d become moot, a t l e a s t t o t h a t 

e x t e n t . " 

I n h i s a p p l i c a t i o n f o r r e h e a r i n g , t h e f a t h e r a r g u e s t h a t 

o u r c o n c l u s i o n i m p l i e s t h a t a t r i a l c o u r t s h o u l d r e f r a i n f r o m 

g r a n t i n g c u s t o d y t o one p a r e n t o r t h e o t h e r u n t i l t h e 

r e l o c a t i n g p a r e n t has e s t a b l i s h e d h i m s e l f o r h e r s e l f i n a new 

l o c a t i o n . We r e j e c t t h e f a t h e r ' s i n t e r p r e t a t i o n o f o u r 

h o l d i n g . Our d e c i s i o n i s b a s e d on t h e p l a i n l a n g u a g e o f § 30¬

3-169.3. 

C o n c l u s i o n 

The judgment o f t h e t r i a l c o u r t i s due t o be r e v e r s e d . 

A c c o r d i n g l y , we r e v e r s e t h e judgment o f t h e t r i a l c o u r t and 

remand t h e c a u s e w i t h i n s t r u c t i o n s t o v a c a t e t h e J u n e 2009 

j u d g m e n t . 

The m o t h e r ' s and t h e f a t h e r ' s r e q u e s t s f o r an award o f 
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t h e i r a t t o r n e y ' s f e e s on a p p e a l a r e d e n i e d . 

APPLICATION FOR REHEARING OVERRULED; OPINION OF AUGUST 

13, 2010, WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND 

REMANDED WITH INSTRUCTIONS. 

P i t t m a n and Thomas, J J . , c o n c u r . 

Thompson, P . J . , and Moore, J . , c o n c u r i n t h e r e s u l t , 
w i t h o u t w r i t i n g s . 
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