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S t a c k h o u s e d e c i d e d t o l e a s e an a p a r t m e n t ("the 

a p a r t m e n t " ) f r o m E r v i n , who was t h e l a n d l o r d . On December 27, 

2007, she e n t e r e d i n t o a l e a s e agreement s t y l e d " T r a n s i e n t 

Week t o Week L e a s e A g r e e m e n t " w i t h E r v i n and an e n t i t y named 

S o u t h e r n R e a l t y . 1 The l e a s e agreement p r o v i d e d f o r a payment 

o f $ 1 0 0 as a s e c u r i t y d e p o s i t and w e e k l y r e n t payments o f 

$100. The l e a s e agreement s t i p u l a t e d t h a t e a c h w e e k l y r e n t 

payment o f $ 1 0 0 i n c l u d e d g a s , e l e c t r i c i t y , w a t e r , g a r b a g e , and 

sewer c h a r g e s , i f any. The l e a s e agreement a l s o s t a t e d t h a t 

S t a c k h o u s e had a m o n t h l y u t i l i t y a l l o t m e n t o f $ 1 0 0 and t h a t 

i f , a t any t i m e , t h e m o n t h l y u t i l i t y b i l l s t o t a l e d more t h a n 

$100, S t a c k h o u s e w o u l d be r e s p o n s i b l e f o r t h e d i f f e r e n c e . I n 

a d d i t i o n t o o t h e r t e r m s , t h e l e a s e agreement a l s o c o n t a i n e d a 

p e t - d e p o s i t f e e o f $ 3 0 0 p e r week f o r e a c h p e t k e p t i n d o o r s . 

The r e c o r d i n d i c a t e s t h a t S t a c k h o u s e p a i d h e r w e e k l y r e n t 

on J a n u a r y 2 5 , 2008, f o r t h e week e n d i n g J a n u a r y 3 1 . On 

J a n u a r y 26, 2008, one o f E r v i n ' s s e c r e t a r i e s e n t e r e d t h e 

a p a r t m e n t and t o o k p i c t u r e s o f two c a t s , f o o d d i s h e s , and a 

l i t t e r b o x i n S t a c k h o u s e ' s k i t c h e n . E r v i n ' s s e c r e t a r y 

1 I t i s u n c l e a r from the r e c o r d what type of e n t i t y 
Southern R e a l t y i s , why i t was p a r t y t o the l e a s e , or what 
r e l a t i o n s h i p , i f any, i t has t o E r v i n . 
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i n f o r m e d S t a c k h o u s e , b o t h o r a l l y and i n w r i t i n g , t h a t she was 

i n v i o l a t i o n o f t h e p e t - d e p o s i t p r o v i s i o n o f t h e l e a s e 

a greement and t h a t f a i l u r e t o pay $ 6 0 0 by t h e c l o s e o f 

b u s i n e s s on J a n u a r y 28, 2008, w o u l d r e s u l t i n h e r e l e c t r i c i t y 

b e i n g d i s c o n n e c t e d . S u b s e q u e n t l y , t h e e l e c t r i c i t y s e r v i c e t o 

t h e a p a r t m e n t was d i s c o n t i n u e d on J a n u a r y 28, t h e n r e i n s t a t e d , 

t h e n d i s c o n t i n u e d a g a i n on J a n u a r y 31. 

On F e b r u a r y 1, 2008, S t a c k h o u s e f i l e d a c o m p l a i n t a g a i n s t 

E r v i n and S o u t h e r n R e a l t y i n t h e H o u s t o n D i s t r i c t C o u r t 

s e e k i n g i n j u n c t i v e r e l i e f and m o n e t a r y damages f o r E r v i n ' s 

r e f u s a l t o p r o v i d e e l e c t r i c i t y s e r v i c e t o t h e a p a r t m e n t 

p u r s u a n t t o t h e l e a s e agreement and a l l e g i n g t h a t , as a 

r e s u l t , she had been w r o n g f u l l y e v i c t e d f r o m t h e a p a r t m e n t . 

That a c t i o n was d o c k e t e d as c a s e no. DV-08-60 and was 

t r a n s f e r r e d by s u b s e q u e n t m o t i o n t o t h e H o u s t o n C i r c u i t C o u r t 

t h e f o l l o w i n g week, where i t was r e n u m b e r e d as c a s e no. CV-08-

6 0 ; a t e m p o r a r y i n j u n c t i o n p r e v e n t i n g S t a c k h o u s e ' s e v i c t i o n 

was e n t e r e d a f t e r t h e t r a n s f e r was c o m p l e t e d . On F e b r u a r y 4, 

2008, E r v i n f i l e d an u n l a w f u l - d e t a i n e r a c t i o n , p u r s u a n t t o 

§ 6-6-310, A l a . Code 1975, i n t h e d i s t r i c t c o u r t s e e k i n g t o 

r e c o v e r p o s s e s s i o n o f t h e l e a s e d p r e m i s e s b e c a u s e , he c l a i m e d , 
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S t a c k h o u s e was i n v i o l a t i o n o f t h e p e t - d e p o s i t p r o v i s i o n o f 

t h e l e a s e a g r e e m e n t ; t h a t a c t i o n was d o c k e t e d as c a s e no. DV-

0 8-127. B e g i n n i n g sometime d u r i n g t h e month o f F e b r u a r y and 

c o n t i n u i n g u n t i l M a r c h 14, 2008, S t a c k h o u s e was i n c a r c e r a t e d 

on u n r e l a t e d c h a r g e s . S u b s e q u e n t t o S t a c k h o u s e ' s a r r e s t , t h e 

a p a r t m e n t was b u r g l a r i z e d and v a n d a l i z e d ; S t a c k h o u s e ' s m o t h e r 

t e s t i f i e d t h a t someone i n E r v i n ' s o f f i c e had c a l l e d h e r t o 

come and c o l l e c t any f a m i l y b e l o n g i n g s i n F e b r u a r y b e f o r e 

E r v i n b o a r d e d up t h e a p a r t m e n t t o p r e v e n t f u r t h e r damage. 

A l t h o u g h S t a c k h o u s e had r e c e i v e d a p r e l i m i n a r y i n j u n c t i o n 

t o p r e v e n t h e r e v i c t i o n f r o m t h e a p a r t m e n t , t h e c i r c u i t c o u r t 

d i s s o l v e d t h a t i n j u n c t i o n on M a r c h 3, 2008, and s e t t h e m a t t e r 

f o r a f i n a l h e a r i n g i n A p r i l . The f o l l o w i n g day, t h e d i s t r i c t 

c o u r t c o n d u c t e d an o r e t e n u s p r o c e e d i n g on E r v i n ' s u n l a w f u l -

d e t a i n e r c o m p l a i n t , and t h a t c o u r t t o o k t h e m a t t e r u n d e r 

a d v i s e m e n t w i t h o u t i s s u i n g a w r i t o f p o s s e s s i o n . 

S u b s e q u e n t l y , on M a r c h 13, 2008, t h e d i s t r i c t c o u r t e n t e r e d a 

j udgment i n f a v o r o f S t a c k h o u s e , i n w h i c h t h a t c o u r t s t a t e d , 

i n p e r t i n e n t p a r t , " t h a t t h e l e a s e t e r m a u t h o r i z i n g [ E r v i n ] t o 

' c u t o f f ' t h e u t i l i t i e s upon [ S t a c k h o u s e ] ' s f a i l u r e t o pay 

r e n t i s an u n l a w f u l s e l f - h e l p e v i c t i o n o r o u s t e r o f t h e t e n a n t 
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by t h e l a n d l o r d and i s a g a i n s t p u b l i c p o l i c y . " No w r i t o f 

p o s s e s s i o n was i s s u e d . 

On M a r c h 14, 2008, a c t i n g w i t h o u t a w r i t o f p o s s e s s i o n , 

E r v i n d i r e c t e d h i s e m p l o y e e s t o move a l l r e m a i n i n g p e r s o n a l 

p r o p e r t y f r o m t h e a p a r t m e n t and t o s t a c k t h o s e i t e m s on t h e 

s t r e e t c u r b . The t e s t i m o n y was c o n f l i c t i n g r e g a r d i n g w h e t h e r 

any i t e m s were damaged d u r i n g t h e move; a t l e a s t two 

w i t n e s s e s , i n c l u d i n g S t a c k h o u s e ' s m o t h e r , t e s t i f i e d t h a t most 

o f t h e i t e m s removed f r o m t h e a p a r t m e n t had a l r e a d y been 

v a n d a l i z e d d u r i n g t h e F e b r u a r y b u r g l a r y and were n o t f u r t h e r 

damaged by p l a c e m e n t o u t s i d e t h e a p a r t m e n t . 

On M a r c h 18, 2008, E r v i n a p p e a l e d f r o m t h e d i s t r i c t 

c o u r t ' s judgment t o t h e c i r c u i t c o u r t ; on a p p e a l , t h a t c a s e 

was d o c k e t e d as c a s e no. CV-08-127. On J u l y 7, 2008 , 

f o l l o w i n g numerous c o n t i n u a n c e s , t h e c i r c u i t c o u r t e n t e r e d an 

o r d e r c o n s o l i d a t i n g S t a c k h o u s e ' s s o l e r e m a i n i n g c l a i m , w h i c h 

s o u g h t money damages, w i t h E r v i n ' s u n l a w f u l - d e t a i n e r a p p e a l . 

I n a d d i t i o n , S t a c k h o u s e f i l e d a m o t i o n s e e k i n g a d e t e r m i n a t i o n 

t h a t E r v i n was i n c o n t e m p t o f c o u r t f o r h a v i n g removed h e r 

p e r s o n a l p r o p e r t y f r o m t h e a p a r t m e n t f o l l o w i n g t h e d i s t r i c t 

c o u r t ' s d e t e r m i n a t i o n t h a t E r v i n was n o t e n t i t l e d t o a w r i t o f 
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p o s s e s s i o n . A f t e r s e v e r a l d e l a y s , t h e c o n s o l i d a t e d c a s e s were 

f i n a l l y t r i e d on A p r i l 23, 2009. A t t h a t o r e t e n u s 

p r o c e e d i n g , b o t h E r v i n and S t a c k h o u s e t e s t i f i e d , and o f f e r e d 

d o c u m e n t a r y e v i d e n c e , r e g a r d i n g t h e i r c o n t e n t i o n s and d e f e n s e s 

as t o t h e o t h e r p a r t y ' s c o m p l a i n t . I n a d d i t i o n , J o h n P e a c o c k , 

an employee o f E r v i n ' s ; L a w r e n c e W i l s o n , a f r e e l a n c e 

p h o t o g r a p h e r ; and C a t h y C a m p b e l l , S t a c k h o u s e ' s m o t h e r , 

t e s t i f i e d . 

P e a c o c k and W i l s o n t e s t i f i e d r e g a r d i n g t h e e v e n t s o f 

M a r c h 14, 2008, t h e day t h a t E r v i n had c a u s e d S t a c k h o u s e ' s 

b e l o n g i n g s t o be removed f r o m t h e a p a r t m e n t . C a m p b e l l 

t e s t i f i e d r e g a r d i n g h e r v i s i t t o t h e " r a n s a c k e d " a p a r t m e n t i n 

F e b r u a r y 2008 a f t e r t h e b u r g l a r y , w h i c h she c o n f u s e d w i t h t h e 

p h y s i c a l e v i c t i o n t h a t had o c c u r r e d on M a r c h 14, 2008. 

P e a c o c k s t a t e d t h a t he had been c a l l e d t o t h e a p a r t m e n t by 

E r v i n t o g i v e S t a c k h o u s e a c c e s s t o t h e p r e m i s e s t o remove h e r 

p o s s e s s i o n s f r o m t h e p r o p e r t y . P e a c o c k was u n a b l e t o i d e n t i f y 

C a m p b e l l as h a v i n g been on t h e p r e m i s e s t h a t day; m o r e o v e r , he 

s t a t e d t h a t S t a c k h o u s e had t o l d h im t h a t she d i d n o t want any 

o f t h e p e r s o n a l p r o p e r t y b u t t h a t she i n s t e a d w a n t e d t o 

r e o c c u p y t h e a p a r t m e n t . W i l s o n s t a t e d t h a t he had been on t h e 
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same s t r e e t t a k i n g p i c t u r e s t o u p l o a d t o t h e " G o o g l e Maps" Web 

s i t e ; he t e s t i f i e d t h a t he had t h o u g h t t h e a p a r t m e n t a p p e a r e d 

b o a r d e d up, w h i c h seemed u n u s u a l , so he had t a k e n some 

p i c t u r e s o f t h e s c e n e . 

S t a c k h o u s e t e s t i f i e d t h a t she had n e v e r i n t e n d e d t o 

v a c a t e t h e p r e m i s e s , t h a t she had t o l d E r v i n t h a t she was 

c o n s u l t i n g a l a w y e r , and t h a t a f t e r she had i n f o r m e d E r v i n 

t h a t she w o u l d n o t l e a v e he had d i s c o n n e c t e d t h e e l e c t r i c 

s e r v i c e t o t h e a p a r t m e n t . S t a c k h o u s e d e n i e d h a v i n g g i v e n 

E r v i n w r i t t e n n o t i c e t h a t she w o u l d v a c a t e t h e p r e m i s e s a t t h e 

end o f J a n u a r y ; she s t a t e d t h a t she had n e v e r seen t h e 

document t h a t E r v i n c l a i m e d was h e r w r i t t e n n o t i c e t h a t she 

w o u l d be v a c a t i n g t h e a p a r t m e n t by t h e end o f t h e day on 

J a n u a r y 31. She t e s t i f i e d t h a t one o f E r v i n ' s s e c r e t a r i e s had 

i n f o r m e d h e r t h a t she needed t o pay t h e w e e k l y p e t d e p o s i t o r 

r i s k e v i c t i o n . S t a c k h o u s e c l a i m e d t h a t t h e a n i m a l s i n h e r 

a p a r t m e n t had been b r o u g h t i n s i d e t h e a p a r t m e n t o n l y one n i g h t 

b e c a u s e o f c o l d w e a t h e r . 

E r v i n t e s t i f i e d t h a t a l l t h e a c t i o n s r e l i e d upon by t h e 

d i s t r i c t c o u r t t o d e t e r m i n e t h a t E r v i n had u n l a w f u l l y e v i c t e d 

S t a c k h o u s e had o c c u r r e d a f t e r t h e d a t e and t i m e t h a t , he s a i d , 
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S t a c k h o u s e had n o t i f i e d E r v i n i n w r i t i n g t h a t she w o u l d v a c a t e 

t h e a p a r t m e n t . F u r t h e r m o r e , E r v i n s t a t e d t h a t a l l t h e a c t i o n s 

he had t a k e n were p r o p e r and i n c o m p l i a n c e w i t h s p e c i f i c 

p r o v i s i o n s o f t h e p a r t i e s ' l e a s e a g r e e m e n t . 

On June 28, 2009, t h e c i r c u i t c o u r t e n t e r e d a judgment i n 

f a v o r o f S t a c k h o u s e , s t a t i n g , i n p e r t i n e n t p a r t : 

"Upon c o n s i d e r a t i o n o f t h e t e s t i m o n y and 
e v i d e n c e p r e s e n t e d h e r e i n , t h e c o u r t f i n d s t h a t t h e 
l e a s e agreement e n t e r e d i n t o b e t w e e n ... S t a c k h o u s e 
and ... E r v i n i s n o t a ' t r a n s i e n t l e a s e a g r e e m e n t ' 
b u t r a t h e r a r e s i d e n t i a l l e a s e a greement w h i c h i s 
s u b j e c t t o t h e a p p l i c a t i o n o f [ t h e ] A c t . The c o u r t 
f u r t h e r f i n d s t h a t t h e a c t i o n s t a k e n by [ E r v i n ] i n 
d i s c o n n e c t i n g [ S t a c k h o u s e ] ' s power and r e m o v i n g 
[ S t a c k h o u s e ] ' s p o s s e s s i o n s f r o m t h e s u b j e c t 
p r o p e r t y , w h i c h a c t i o n s were t a k e n w i t h o u t t h e 
b e n e f i t o f a w r i t o f p o s s e s s i o n o r o t h e r l a w f u l 
c o u r t o r d e r , c o n s t i t u t e an u n l a w f u l e v i c t i o n . " 

More s p e c i f i c a l l y , t h e c i r c u i t c o u r t d e n i e d t h e r e l i e f s o u g h t 

by E r v i n i n h i s u n l a w f u l - d e t a i n e r a c t i o n . A l t h o u g h t h e 

c i r c u i t c o u r t s p e c i f i c a l l y d e t e r m i n e d t h a t E r v i n was n o t i n 

c o n t e m p t o f c o u r t , i t d i d c o n c l u d e t h a t E r v i n and S o u t h e r n 

R e a l t y were l i a b l e t o S t a c k h o u s e i n t h e amount o f $1,200 f o r 

c o n d u c t i n g a w r o n g f u l " s e l f - h e l p " e v i c t i o n . 2 

2See supra note 1. 
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O n l y E r v i n has f i l e d an a p p e a l f r o m t h a t j u d g m e n t . 3 He 

a s s e r t s t h a t t h e c i r c u i t c o u r t e r r e d i n f a i l i n g t o e n f o r c e t h e 

p a r t i e s ' l e a s e a greement as w r i t t e n , i n a p p l y i n g t h e A c t t o 

t h e f a c t s i n t h i s c a s e , and i n a w a r d i n g damages t o S t a c k h o u s e 

b a s e d upon a t h e o r y o f w r o n g f u l e v i c t i o n . On a p p e a l , E r v i n 

i n s i s t s t h a t t h e a p p r o p r i a t e a p p e l l a t e - r e v i e w s t a n d a r d i s de 

novo and p r a y s f o r r e v e r s a l by t h i s c o u r t b e c a u s e , he s a y s , 

t h e c i r c u i t c o u r t i m p r o p e r l y a p p l i e d t h e l a w t o t h e f a c t s o f 

t h i s c a s e . 

We n o t e t h a t o u r s t a n d a r d o f r e v i e w i s w e l l e s t a b l i s h e d . 

" ' " [ I ] n o r e t e n u s p r o c e e d i n g s t h e t r i a l 
c o u r t i s t h e s o l e j u d g e o f t h e f a c t s and o f 
t h e c r e d i b i l i t y o f w i t n e s s e s , " and "we a r e 
r e q u i r e d t o r e v i e w t h e e v i d e n c e i n a l i g h t 
most f a v o r a b l e t o t h e p r e v a i l i n g p a r t [ y ] , " 
.... D r i v e r v. H i c e , 618 So. 2d 129, 131 
( A l a . C i v . App. 1 9 9 3 ) ; see a l s o F i r s t  
H e a l t h , I n c . v. B l a n t o n , 585 So. 2d 1331, 
1332 ( A l a . 1991) ( r e v i e w i n g e v i d e n c e i n t h e 
l i g h t most f a v o r a b l e t o t h e p r e v a i l i n g 
p a r t y where t h e t r i a l c o u r t ' s judgment was 
e n t e r e d a f t e r an o r e t e n u s p r o c e e d i n g ) . ' 
" ' A r c h i t e c t u r a , I n c . v. M i l l e r , 769 So. 2d 
330, 332 ( A l a . C i v . App. 2 0 0 0 ) . " 

3 A l t h o u g h the n o t i c e o f a p p e a l was not f i l e d u n t i l 
September 4, 2009, E r v i n a p p l i e d f o r and r e c e i v e d an e x t e n s i o n 
o f t i m e , p u r s u a n t t o R u l e 7 7 ( d ) , A l a . R. C i v . P., t o f i l e h i s 
n o t i c e of a p p e a l . Thus, h i s a p p e a l i s t i m e l y . 
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E n r i q u e z v. Kokomo P r o p s . , LLC, 39 So. 3d 198, 201 ( A l a . C i v . 

App. 2 0 0 9 ) . The b u l k o f E r v i n ' s b r i e f c e n t e r s on h i s 

c o n t e n t i o n t h a t t h e A c t i n some manner v i o l a t e s t h e Alabama 

C o n s t i t u t i o n o f 1901 and h i s l i b e r t y i n t e r e s t t o f r e e l y make 

c o n t r a c t s . The r e c o r d r e f l e c t s t h a t E r v i n d i d n o t make any 

c o n s t i t u t i o n a l argument t o t h e c i r c u i t c o u r t . A p p e l l a t e 

c o u r t s " c a n n o t c o n s i d e r a r g u m e n t s r a i s e d f o r t h e f i r s t t i m e on 

a p p e a l ; r a t h e r , o u r r e v i e w i s r e s t r i c t e d t o t h e e v i d e n c e and 

arg u m e n t s c o n s i d e r e d by t h e t r i a l c o u r t . " Andrews v. M e r r i t t  

O i l Co., 612 So. 2d 409, 410 ( A l a . 1 9 9 2 ) ; t h e r e f o r e , we w i l l 

n o t c o n s i d e r t h a t a s p e c t o f E r v i n ' s a p p e a l . 

E r v i n a l s o c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d i n 

f a i l i n g t o e n f o r c e t h e t e r m s o f t h e l e a s e agreement and i n 

d e t e r m i n i n g t h a t t h e l e a s e was g o v e r n e d by t h e A c t . A t t r i a l , 

E r v i n i n s i s t e d t h a t t h e l e a s e was a " t r a n s i e n t l e a s e " t h a t 

f e l l o u t s i d e t h e p a r a m e t e r s o f t h e A c t , s p e c i f i c a l l y c i t i n g 

t h e e x c l u s i o n c o n t a i n e d i n § 3 5 - 9 A - 1 2 2 ( 4 ) , A l a . Code 1975, 

t h a t " t r a n s i e n t o c c u p a n c y i n a h o t e l , m o t e l , o r l o d g i n g s " i s 

no t c o v e r e d by t h e A c t . The Comment t o t h a t s e c t i o n i s 

i n s t r u c t i v e and c l a r i f i e s t h a t t h e " A c t a p p l i e s t o roo m e r s and 

b o r d e r s b u t i s n o t i n t e n d e d t o a p p l y t o t r a n s i e n t o c c u p a n c y " 
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and t h a t " [ i ] n many j u r i s d i c t i o n s t r a n s i e n t h o t e l o p e r a t i o n s 

a r e s u b j e c t t o s p e c i a l t a x e s and r e g u l a t i o n s . " I n a d d i t i o n , 

t h e Comment n o t e s t h a t " [ a ] l l o f t h e e x c l u s i o n s e n u m e r a t e d 

a p p l y o n l y t o g e n u i n e , bona f i d e a r r a n g e m e n t s n o t c r e a t e d t o 

a v o i d a p p l i c a t i o n o f t h e A c t and a r e s u b j e c t t o t h e t e s t o f 

good f a i t h [ c o d i f i e d a t § 3 5 - 9 A - 1 4 2 ] . " 

A l t h o u g h E r v i n i n s i s t e d a t t r i a l t h a t he was m e r e l y 

a c t i n g as a l a n d l o r d o f t r a n s i e n t rooms t o l e t , he a l s o 

t e s t i f i e d t h a t s e v e r a l o f h i s l o n g - t i m e t e n a n t s "had l e f t " 

b e c a u s e o f " p r o b l e m s " w i t h h a v i n g S t a c k h o u s e as a t e n a n t . 

S t a c k h o u s e , f o r h e r p a r t , t e s t i f i e d t h a t she had w a n t e d t o 

l e a s e t h e a p a r t m e n t on a w e e k l y b a s i s b e c a u s e , by d o i n g s o , 

she c o u l d a v o i d h a v i n g t o make u t i l i t y d e p o s i t s b e c a u s e t h o s e 

s e r v i c e s were i n c l u d e d i n t h e w e e k l y r e n t . M o r e o v e r , t h e 

c o m b i n e d t e s t i m o n y o f S t a c k h o u s e and C a m p b e l l i n d i c a t e d t h a t , 

a l t h o u g h t h e s t y l e o f t h e l e a s e agreement c o n t a i n s t h e word 

" t r a n s i e n t , " t h e y b e l i e v e d t h e l e a s e agreement was, i n f a c t , 

a r e s i d e n t i a l - d w e l l i n g c o n t r a c t b e tween a l a n d l o r d and a 

t e n a n t . 

C o u r t s g e n e r a l l y e n f o r c e c o n t r a c t s as w r i t t e n . The 

Alabama Supreme C o u r t has n o t e d : 
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" ' [ A n a p p e l l a t e c ] o u r t has l i m i t e d a u t h o r i t y t o 
d e a l w i t h t h e e n f o r c e a b i l i t y o f c o n t r a c t t e r m s . I t 
can n u l l i f y o r r e f o r m a c o n t r a c t on t h e b a s i s o f 
f r a u d ; i t can a l s o n u l l i f y o r r e f o r m a c o n t r a c t t o 
e l i m i n a t e any u n c o n s c i o n a b l e p r o v i s i o n s o r t e r m s 
t h a t v i o l a t e p u b l i c p o l i c y . As p r e v i o u s l y n o t e d , a 
c o n t r a c t p r o v i s i o n t h a t v i o l a t e s p u b l i c p o l i c y can 
be subsumed u n d e r t h e t h e o r y o f s u b s t a n t i v e 
u n c o n s c i o n a b i l i t y '" 

Edwards v. A l l i e d Home M o r t g . C a p i t a l C o r p . , 962 So. 2d 194, 

211 ( A l a . 2007) ( q u o t i n g Ex p a r t e T h i c k l i n , 824 So. 2d 723, 

732 ( A l a . 2 0 0 2 ) ) . I n a d d i t i o n , " ' t h e i n t e n t i o n o f t h e p a r t i e s 

must be g a t h e r e d f r o m t h e f o u r c o r n e r s o f t h e c o n t r a c t 

i n t e r p r e t e d i n t h e l i g h t o f t h e o c c a s i o n w h i c h gave r i s e t o 

t h e c o n t r a c t , t h e r e l a t i o n o f t h e p a r t i e s and t h e o b j e c t s t o 

be a c c o m p l i s h e d . ' " G w a l t n e y v. R u s s e l l , 984 So. 2d 1125, 1133 

( A l a . 2007) ( q u o t i n g I n g a l l s I r o n Works Co. v. I n g a l l s , 256 

A l a . 124, 127, 53 So. 2d 847, 849 ( 1 9 5 1 ) ) . 

A t h o r o u g h r e v i e w o f t h e l e a s e agreement r e v e a l s t h e 

f o l l o w i n g p r o v i s i o n s : S t a c k h o u s e was t o pay a s e c u r i t y d e p o s i t 

upon s i g n i n g t h e l e a s e a g r e e m e n t , S t a c k h o u s e was e n c o u r a g e d t o 

o b t a i n r e n t e r ' s i n s u r a n c e t o p r o t e c t h e r p e r s o n a l p r o p e r t y , 

S t a c k h o u s e was t o o c c u p y t h e a p a r t m e n t as o n l y a p e r s o n a l 

r e s i d e n c e , and S t a c k h o u s e was t o pay an a d d i t i o n a l p e t d e p o s i t 

i f a n i m a l s were a l l o w e d t o l i v e i n d o o r s . I n a d d i t i o n , t h e 
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l e a s e agreement p r o v i d e d t h a t S t a c k h o u s e had a $100 m o n t h l y 

u t i l i t y a l l o w a n c e , and i t s t a t e d t h a t S t a c k h o u s e was 

r e s p o n s i b l e f o r any amount e x c e e d i n g t h a t a l l o w a n c e . None o f 

t h o s e p r o v i s i o n s w o u l d a p p e a r t o a p p l y t o i n t e r m i t t e n t o r 

t r a n s i e n t l o d g e r s , i . e . , r e s i d e n t s f o r a few d a y s . The A c t 

was p a s s e d " t o s i m p l i f y , c l a r i f y , m o d e r n i z e , and r e v i s e t h e 

l a w g o v e r n i n g t h e r e n t a l o f d w e l l i n g u n i t s and t h e r i g h t s and 

o b l i g a t i o n s o f l a n d l o r d s and t e n a n t s . " A l a . Code 1975, § 35-

9 A - 1 0 2 ( b ) ( 1 ) ( e m p h a s i s a d d e d ) . The A c t s p e c i f i c a l l y a p p l i e s 

t o " l a n d l o r d - t e n a n t r e l a t i o n s i n r e s i d e n t i a l p r o p e r t i e s . " A l a . 

Code 1975, § 35-9A-122, Comment. B a s e d upon t h e p r o v i s i o n s o f 

t h e A c t and o u r r e a d i n g o f t h e l e a s e a g r e e m e n t , we c o n c l u d e 

t h a t t h e c i r c u i t c o u r t p r o p e r l y d e t e r m i n e d t h a t t h e l e a s e was 

c o v e r e d by t h e A c t . 4 

H a v i n g d e t e r m i n e d t h a t t h e l e a s e was g o v e r n e d by t h e A c t , 

t h e c i r c u i t c o u r t c o u l d p r o p e r l y have c o n c l u d e d t h a t E r v i n had 

a t t e m p t e d t o i m p r o p e r l y e v i c t S t a c k h o u s e by d i s c o n t i n u i n g t h e 

e l e c t r i c a l s e r v i c e t o t h e a p a r t m e n t w i t h o u t f i r s t o b t a i n i n g a 

4Even i f the c i r c u i t c o u r t had not a p p l i e d the A c t t o the 
l e a s e , Alabama's u n l a w f u l - d e t a i n e r s t a t u t e s would s t i l l a p p l y 
t o p r e v e n t E r v i n from summarily d i s c o n t i n u i n g e l e c t r i c i t y 
s e r v i c e t o the apartment w i t h o u t f i r s t o b t a i n i n g a w r i t of 
p o s s e s s i o n . See A l a . Code 1975, § 6-6-310 e t seq. 
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w r i t o f p o s s e s s i o n f r o m a t r i a l c o u r t . See P i e p e r v. A m e r i c a n  

S i g n / O u t d o o r A d v e r . , I n c . , 564 So. 2d 49, 50 ( A l a . 1 9 9 0 ) ; see  

a l s o M o r i a r t y v. D z i a k , 435 So. 2d 34 ( A l a . 1 9 8 3 ) , and Moss v.  

H a l l , 245 A l a . 612, 18 So. 2d 368 (1 944 ) . A l t h o u g h E r v i n 

c o n t e n d s t h a t he d i d n o t h i n g t h a t was n o t a u t h o r i z e d by t h e 

l e a s e a g r e e m e n t , t h e f a c t t h a t he f a i l e d t o s e c u r e a w r i t o f 

p o s s e s s i o n b e f o r e d i s c o n t i n u i n g t h e e l e c t r i c a l s e r v i c e t o t h e 

a p a r t m e n t t w i c e i n J a n u a r y 2008 c o u l d p r o p e r l y have been 

deemed t o c o n s t i t u t e an u n l a w f u l s e l f - h e l p e v i c t i o n . 

A l t h o u g h t h e c i r c u i t c o u r t r e f e r e n c e d t h e r e m o v a l o f 

S t a c k h o u s e ' s p r o p e r t y i n i t s j u d g m e n t , we a g r e e w i t h E r v i n 

t h a t S t a c k h o u s e ' s c l a i m as t o t h e r e m o v a l o f t h e p e r s o n a l 

p r o p e r t y was n o t a c t i o n a b l e i n damages ( a l b e i t n o t f o r t h e 

r e a s o n s he has a r g u e d on a p p e a l ) ; however, t h e c i r c u i t c o u r t ' s 

a s s e s s m e n t o f $1,200 i n damages was a c t u a l l y r e l a t e d t o 

S t a c k h o u s e ' s c l a i m r e g a r d i n g t h e d i s c o n t i n u a n c e o f e l e c t r i c a l 

s e r v i c e t o t h e a p a r t m e n t . R e l y i n g on § 35-9A-407, A l a . Code 

1975, S t a c k h o u s e ' s a t t o r n e y n o t e d t h a t , when u t i l i t i e s have 

been i m p r o p e r l y d i s c o n n e c t e d , t h e t e n a n t i s e n t i t l e d t o 

damages i n t h e amount o f 3 months p e r i o d i c r e n t ( i n t h i s c a s e , 

$100 x 4 weeks x 3 months = $ 1 , 2 0 0 ) . A l t h o u g h S t a c k h o u s e had 
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a l s o r e q u e s t e d $6,000 t o r e p l a c e h e r p e r s o n a l p r o p e r t y , t h e 

c i r c u i t c o u r t d i d n o t award a n y t h i n g on t h a t c l a i m , and we 

deem i t i m p l i c i t l y d e n i e d . B a s e d upon t h e f o r e g o i n g r e a s o n s 

and a u t h o r i t i e s , t h e c i r c u i t c o u r t ' s judgment i s due t o be 

a f f i r m e d . 

AFFIRMED. 

Thompson, P . J . , and Bryan, Thomas, and Moore, J J . , 

concur. 
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