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The Alabama Department of Corrections ("the department™);
Richard Allen, commissioner of the Department of Corrections;
Governor Bob Riley; Mr. Carter,! director of the Mobile Work
Release Center; and Mr. Reynolds,® director of the Loxley Work
Release Center (hereinafter referred to collectively as "DOC")
appeal from the judgment determining that DOC violated the
department's regulations by overcharging work-release inmates
for transportation costs and by misinterpreting state law by
withholding more money from the gross pay of inmates' work-
release earnings than it was authorized to do under state law.
Jerry Mack Merritt, Thomas Layton, Johnny Walker, Warren R.
Robinson, and Darrell Williams® (hereinafter referred to
collectively as "the plaintiffs"), inmates or former inmates
in the custody of the department who participated in a work-
release program, cross-appeal from tChe Crial court's judgment
determining that DOC was authcrized to charge work-release

inmmates for certain goods or services and to charge zl1

'Mr. Carter's full name does not appear in the record on
appeal.

‘Mr. Reynolds's full name does not appear in the record
on appeal.

"The plaintiffs filed four lawsuits that were consolidated
for trial.
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inmates a fee for self-initiated medical care and a fee for
drug testing conducted by entities other than the department.

The record indicates the following. The department is
authorized to operate a work-release program for inmates.
Pursuant to that program, inmates are permitted "to leave the
confines [of their places of incarceration] unaccompanied by
a custodial agent for a prescribed period of time to work at
paid employment." & 14-8-2{(a), Ala. Code 1975. Work-release
inmmates are confined in their respective prisons during the
hours they are not at work. § 14-8-2(a). Inmates who are
gqualified to take part in the program have the option of
whether to participate.

Since 19%2, § 14-8-46, Ala. Code 19275, has authorized the
department to withhold up to 40% c¢f an inmate's work-release
earnings for costs "incident to the inmate's confinement."
Before 1882, § 14-8-6 provided that the maximum amount of
earnings the department was allowed to withhold from an
inmate's work-release carnings was 32.5% of those earnings.
The record includes a copy of Admin. Reg. No. 410, promulgated
by the department, which, in & VII.B., provides that "[als

authorized by statute, thirty-two and one-half percent (32 %)
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of work releasees' Jgross earnings will be deducted by the

Department of Corrections to assist in defraying the cost of
his/her incarceration."” (Emphasis 1in original.) Richard
Allen, the commissioner of the department, testified by
deposition that, after & 14-8-6 was amended to allow the
department to withhold up to 40% of an inmate's work-release
earnings, the department's policy was to withhold up to 40%,
rather than up to 32.5%, of an inmate's work-release earnings
even though Admin. Reg. No. 410, § VII.B. had not been
formally amended. However, that unwritten policy has been
ratified by the commissioner. The copy of Admin. Reg. No. 410
submitted into evidence 1s dated 1997, and it includess a
handwritten ncoctation at % VII.B. stating, "Changed to 40%, see
14-8-6."" The balance of a work-release inmate's earnings is
deposited into his prison account.,

Administrative Regulation No. 410 alsc authorizes the
department to charge inmates participating in the work-

release program for the cost of transportation to and from

‘Allen testified that he had no explanation as to why the
original 1997 version of the regulaticn still referred to a
maximum withholding of 32.5% when the statute had been amended
five years earlier to allow a maximum withholding of 40%.
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their places of employment.® Pursuant to Admin. Reg. No.
410, % VIITI.B., 1nmates using transportation provided by the
department to and from their work-release jobs may to be
assessed $2 for a one-way trip and $4 for a round trip. At
the time of trial, however, 1nmates were Dbeing charged
transportation costs of $2.50 for a one-way trip and $5 for a
round trip.

The department also charges work-release 1inmates a
laundry fee for cleaning the "free-world" clothes they wear to
their work-release Jjoks. There 1s no charge for laundry
services for prison-issued clothing. One of the plaintiffs,
Merritt, complained of having to pay $16 a month for laundry
services while he was at the Loxley and Mobile work-relezase
centers. He also complained about having to use a coin-
operated laundry while at Che Mokile work-release center after
September 2005, because, he salid, "minimum custody laundry was

free."®

*Allen testified that inmates may choose to take public
tLransportation to their places of employment, In which case,
the inmates are to pay the total cost of transportation.
However, some of the plaintiffs testified that they were not
given the option of taking public transportation to their
places of emplcocyment.
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Merritt and Walker also testified that they had to
purchase their own tolletries while participating in the work-
release program. Those purchases must be made in addition to
the money the department withholds from work-release inmates'
earnings to defray the costs of the inmates' confinement. The
plaintiffs testified that, when they were incarcerated 1in
prisons, as opposed to work-release centers, toiletries were
provided to them at no charge.

The department has promulgated a number of other
regulations authorizing certain charges at issue in this case.
Pursuant to Admin. Reg. No. 601, the department is authorized
to charge an inmate a $3 co-pay for "self-initiated™ medical
visits. If the wvigit 1s initiated by medical staff, a
physician referral, the warden, or ancther priscn cfficial,
the inmate 1is not charged the co-pay. The regulation also
specifies that under no cilrcumstances would an IiInmate Dbe
denied access to health care because of an inability to pay
the co-pay. Allen said that the purpose of the co-pay 1s to
discourage malingering among inmates.

Pursuant to Admin. Reg. No. 440, § V.F.3., the department

is authorized to charge an inmate the cost cof a urine drug
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test performed by an independent laboratory to confirm a
positive test for illegal drugs. At the time of trial, that
cost was $31.50. 1If the results of the independent test were
negative for illegal substances, the inmate was not charged
the fee. Admin. Reg. No. 440, & V.E.5.

After a hearing, the trial court entered a Jjudgment
approving the practice of charging work-release inmates the
co-pay for "self-initiated"” medical care, approving the drug-
testing fee charged to Inmates when a drug test 1is
administered to confirm the results of a previous drug test
indicating that the inmate has tested positive for use of an
illegal substance, and approving the laundry fee.

On the other hand, the trial court Zfound that the
department had failed to amend its regulations, as reguired by
the regulations themselves, and that the department's
"informal™ amendment of the regulations was invalid.
Therefore, the trial court held, DOC did not have the
authority to withhold more than 32.5% o¢f & work-release
inmate's earnings to defray the ceosts of incarceration or to
increase the charges an inmate pavys for transportation costs

from $2 to $2.50 for one-way trips and from $4 to $5 for round
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trips to the inmate's place of employment. The trial court
enjolned DOC from withholding 40% of an inmate's work-release
earnings or from charging inmates mcocre for transportation than
the amount stipulated in Admin. Reg. No. 410, & VII.B.
However, the trial court stayed its injunction for 180 days to
allcw the department to formally amended i1its regulations to
bring them in line with current practices.

Because the trial court found that, under the terms of
the department's current regulations, DOC was allowed to
withhold only 322.5% of an inmate's work-release earnings, the
issue whether DOC, by charging fees for certain goods and
services 1in addition to withholding funds from an inmate's
work-release earnings, was exceeding the 40% cap under & 14-8-
& was moot. However, the court went on to "hceld" that, in
amending & 14-8-6, the Tegislature intended "to place an
absclute cap on the monies [DOC] could take from inmates: 'In
no event shall the withheld earnings exceed 40% of the
earnings of the inmates.' (emphasis added)." The trial ccurt

stated: "Once the 40 percent threshold is reached, [DOC] is

prohibited by statute from taking any more money, whether it
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is for costs of confinement, costs of work release, or any
other fee or expense.”

The trial court further held that § 14-8-6 authorized the
department to withhold a percentage of a work-release inmate's
earnings "actually deposited in the institution by the
employer™ and not a percentage of an inmate's gross income.
Therefore, the trial court Theld, the department had
misinterpreted the statute when it promulgated Admin. Reg. No.
410, § VII.B., which allows the department to withhold 322.5%
of a work-release inmate's gross earnings.

The trial court ncted that the parties had agreed to
resclve liability issues before presenting evidence on damages
or c¢lass certification. Because the amcunt of damages
relating to the 1ssues of transportation costs and lnccme
withholding had vet to be determined, the trial cocurt
certified its Jjudgment on the issue of liability as final
pursuant to Rule 54(b), Ala. R. Civ. P. DOC appeals; the

plaintiffs cross—-appeal.
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Propriety of the Rule 54 (b)) certificaticn

We begin by addressing the effectiveness of the trial
court's certification of finality of the judgment even thcough
the issue of damages has not yet been adjudicated.

"'"[Flor a Rule 54 (b)) certification of
finality to be effective, 1t must fully
adjudicate at least one c¢laim or fully
dispose of the claims as they relate to at
least one party."” Havnes v. Alfa Fin.
Corp., 730 So. 2d 178, 181 (Ala. 1999).

"'U"Tf an order does not completely
dispose of or fully adjudicate at least cne
claim, a ccurt's Rule 54{(b}) certification
of the order is not effective. Seg Havnes
v. Alfa Fin. Corp., 730 Sc. 2d 178 (Ala.
1899). Damages are only cne portion of a
claim to vindicate a legal right, even
though the damages claimed may consist of
several elements, See id. at 181. An
order is not final if it permits a party to
return to court and prove more damages or
if it leaves open  the gquestion of
additional recovery. See Precision
American Corp. v. Leasing Serv, Corp., 505
So. 2d 380, 382 (Ala. 1987)."

"!'Grantham v. Vanderzvyl, 802 So, 2d 1077, 1080 (Ala.
2001) .

"'"To be sure, the trial court recited
the formula for certification ¢f a judgment
pursuant to Rule 54 (b}, Ala. R. Civ. F.
However, '"[n]ot every order has the
reguisite element of finality that can
trigger the g¢peraticn of Rule 54 (b)."
Goldome Credit Corp. v. Plaver, 869 Sc. 2d
1146, 1147 (Ala. Civ., App. 2003) (emphasis

10
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added) . A claim is not eligible for Rule
54(b) certification unless it has been
completely resolved by the judgment. In

that regard, 1€ must be remembered that
'[d]amages are [an element] of a c¢claim to
vindicate a legal right.' Grantham v,
Vanderzvl, 802 So. 2d 1077, 1080 ({(Ala.
2001) .

"!'"Where the amount of damages 1s an
issue, ... the recognized rule of law in
Alabama is that no appeal will lie from a
Judgment which does not adjudicate that
issue by ascertainment of the amount of
those damages.' Moody wv. State ox rel.
Payne, 351 So. 2d 547, 551 (Ala. 1977).
'That a Jjudgment is not final when the
amcunt of damages has nct been fixed by 1t
is unguestionable.' MAutomatic" Sprinkler
Corp. of America v. B.F. Goodrich Co., 351
So. 2d 555, 557 (Ala. 1977) (recitation of
the Rule 54 (b) formula was ineffective to
render appealable a judgment that resolved
liability, Dkut reserved the 1ssue of
damages for future resolution}. '[T]he
trial court cannct confer appellate
Jurisdiction wupon this [Clourt through
directing entry of Judgment under Rule
54(by 1f the Jjudgment 1is not otherwise

"final."' Robinson V. Computer
Servicenters, Inc., 360 Sc. 2d 29%9, 302
(Ala, 1978), Thus, it is well-estaklished

that a claim for which damages are sought
is dnsufficiently adjudicated for Rule
54 (b) purpcses until the element of damages
is resclved; a Judgment resolving conly
liability 1in an action seeking damages
cannot be certified as final pursuant to
Rule 54 (b). Tanner v. Alabama Pcocwer Co.,
617 So. 2d 656 (Ala. 1993).

11
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"'"That this case suffers from this
defect 1s self-evident. The =Lrial court
purported to certify for appellate review
the default judgment of 35 counterclaims,
2% of which sought damages that are yet to
be determined. Because Lhe tLrial court's
order was ineffective to confer appellate
Jurisdiction over those counterclaims, the
Jjudgment, as it relates to the 29
counterclaims seeking damages, is nonfinal
and nonreviewable at this time.”

"'Dzwonkowskil v. Sconitrel of Mobile, Inc., 8%z So.
2d 354, 36l1-62 (Ala. 2004).'™

Martin v. Phillips, 7 So. 3d 1012, 1018-19 (Ala. Civ. App.

2008) (guocting Certain Underwrites at TLlovd's, London v,

Southern Natural Gas Co., 939 So. 2d 21, 28-29 (Ala. 2006})).

DOC argues that althcough the amount of damages has not
yvet been determined on the issues of its collection of
Lransportation costs and its withholding of Inmates' work-
release earnings 1in excess o©of the amount provided in the
department's regulations, the judgment is final as to those
issues, as well as to the issues resolved 1n favor ¢f DOC and
for which no damages are pending, because, it says, any claim
by the plaintiffs for a refund is barred by sovereign
immunity.

The plaintiffs counter with the argument that Immunity

under Art. T, s 14, Ala. Cocnst. 1901, does not apply to

12
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actions for damages Dbrought against state officials sued
individually when it has been alleged, as in this case, that
the officials acted fraudulently, in bad faith, beyond their
authority, or in a mistaken interpretation of law. They point
out that in the Jjudgment the trial court held that the
individual defendants, who were sued both in their official
capacities and 1individually, acted under a mistaken
interpretation of law.

Section 14 of the Alabama Constitution of 1501 provides
that "the State of Alabama shall never be made a defendant in
any court of law or equity."” The absolute immunity afforded
by Section 14 extends to both the State and State agencies.

EX parte Alabama Dep't ¢f Human Res., 8%9% So. 24d 891, 895

(Ala. 2008); Ex parte Jackson Ccounty Bd. of Educ., 4 So. 3d

1099, 1102 (Ala. 2008); and Ex parte Alabama Dep't of Transp.,

764 So. 2d 1263, 1268 ({(Ala. 2000}).

"What we have ccme to refer to as 'State
immunity' or 'absclute immunity' bars claims, among
other things, for monetary damages against: the
State, a State agency, and a State cofficial or
employee sued in his or her cfficial capaclity as an
agent of the State. See [Ex parte] Davis, 930 Sc.
24 [4%7] at 500 [(Ala. 2005)7. State immunity also
may kar an action against certain State officials
sued 1in their individual capacity. See Phillips v.
Thomas, 555 So. 2d 81, 83 (Ala. 1989).

13



2081084

"'Whether immunity serves as a defense to
an action against a state officer or
employee sued in his individual capacity
depends upon the degree to which the action
involves a State interest. "Our cases
adhere to the view that the State has an
interest such as will prohibit sult against
the State official or employee where the
action is, 1in effect, against the State."”
Taylor v. Troy State Univ., 437 S¢o. 24 472,
474 (Ala. 1983).

"'When determining whether a State
interest in an action against a state
official or employee 1n his or Ther
individual capacity 1is sufficlent to
trigger the immunity granted by & 14, our
cases distinguish between the standards
applied to those state agents or employees
whose  positions exist by virtue of
legislative pronouncement and those who
serve as bLhe constituticnal officers of
this State. We have held that State—-agent
immunity may bar an actlon agalnst a state
agent or emplovee under the principles
anncunced in Ex parte Cranman, 7%2 S5So. 2d
382 (Ala. 2000). See ExX parte Butts, 775
So. 2d 173 (Ala. 2000) (adopting, Dby
majority, the Cranman restatement of the
rule governing State-agent immunity).
However, this Court has consistently held
that & claim for monetary damages made
against a constituticnal officer in the
officer's individual capacity is barred by
State immunity whenever the acts that are
the basis of the alleged liability were
performed within the ccurse and scope of

the officer's employment, See, 2.9.,
Boshell v. Walker County Sheriff, 598 So.
2d 843, 844 (Ala. 1992) ("a sheriff, as an

executive cofficer of the State of Alabama,
is immune, under Article I, & 14, of the

14
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Alabama Constitution, from suit based on
state law c¢laims arising out of the
execution of the duties of his office).!

"Davis, 930 So. 2d at 500-01 (emphasis addeg)."

Ex parte lLawley, [Ms. 1080175, Nov. 6, 2009] So. 3d ’

~ (Ala. 2008).

The plaintiffs correctly point out that certain causes of
action are not barred by Section 14, including acticns for
injunction or damages brought against State officials in their
representative capacity and individually when, for example, it
is alleged that the State officials acted fraudulently, in bad

faith, beyend their suthority, or in a mistaken interpretation

of law. Alabama Dep't of Transp. v. Harbert Int'l, Inc., 990

So. 2d 831, 840 (Ala. 2008); Drummond Cc. v. Alabama Deg't of

T'ransp., 937 Sco. 24 56, 58 (Ala. 200e6).

"This Court has qualified those 'exceptions,' noting
that '""[a]n action 1is one against the [S]tate when
a favorable result for the plaintiff weould directly
affect a contract or property right of the State, or
would result In the plaintiff's recovery o¢f money
from the [S]tate."' Alabama Agric. & Mech. Univ, v.
Jones, 895 So. 2d 867, 873 (Ala. 2004) (gquocting
Shoals Cmty. Coll. v. Colagross, 674 So. 24 1311,
1314 (Ala. Civ. App.1995)) (emphasis added in
Jones) . "

Alabama Dep't of Transp., 990 So. 2d at 840,

15
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The question we must answer, therefore, is whether the
plaintiffs' claims for refunds in this case based upon the
improper collection of certain money from work-release inmates
because of the individual defendants' mistaken interpretations
of law are essentially claims against the State seeking mcney
damages.

"Generally, mandamus relief 1s availakle 1in
certain situations Lo compel a State officer Lo
perform the ministerial act of tendering payment of
liguidated or certain sums Lhe State is legally
obligated to pay under a contract. State Highway
Dep't v. Milten Constr. Co., 586 So. 2d 872, 875
(Ala. 1991); secgc alsco [Alabama Agric. & Mech. Univwv.
v.] Jones, 895 Sco. 2d [867] at 877-79 [(Ala. 2004} ]
(describing as 'well-established [the] rule that a
writ of mandamus will issue Lo compel payment of
only such claims as are liquidated' and noting that
pricr caselaw had held 'that payment for goods or
services, for which the State had contracted and
accepted, could be compelled by mandamus'); and
State Bd. of Admin. v. Roguemore, 218 Ala. 120, 124,
117 Sec. 757, 760  (1928) {'the claim asserted
[against the State was] Tfor an amcunt fixed or
determinable by the terms of the ccntract of sale,’
and was T'definite and certain, ... and not an
unligquidated claim, in the sense that would render
mandamus unavailable'}."

Alabama Dep't ¢f Transp., 990 So. 2d at 84°Z. However, suits

to recover damages frcom the State that do not seek to compel
payment of money the State 1s legally okligated to pav

pursuant to a contract are generally barred. For example,

16
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"[i]ln Stark v. Troy State University, 514 So. 24 4%
(Ala. 1987), the plaintiff, an employee of a State
university, sued certain State officers employed by
the university, arguing that they had viclated the
university's policies in underpaving him during a
pricor academic year. He thus sought damages for
back pay. The defendants argued that the action was
barred by § 14. [Our supreme court] stated:

"'Based on the foregeing, 1f the
individual defendants have not acted toward
the plaintiff in accordance with the rules
and regulations set by the university,
their acts are arbitrary and an action
gseceking to compel them to perform their
legal duties will not be barred by the
sovereign immunity clause of the Alabama
Constitution of 1901; however, the action
for compensatory damadges cannot ke

maintained. The reason was stated 1in
Gunter v. Beaslev, 414 So. 2d 41 (Ala.
1882) :

"!'"Secticn 14 prohibits the
State from being made a defendant
in any court of this state and
neither the State nor any
individual can consent to a sult

against the State. Aland v,
Graham, 287 Ala. 226, 250 So. Zd
677 (1871} . The application of

Section 14 to sulits against
officers of the State was treated
in Ex parte Carter, 395 So. 2d 65
(Ala. 1980), as follcows:

trnr L. In determining
whether an action
against a state officer
is barred by & 14, the
Court considers the
nature o¢f the suit or

17
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the relief demanded,
not the character of
the office of the
person against whom Lhe
sulit is brought.
Wallace v, Board of
Fducation of Montgomery
County, 280 Ala. 635,
197 So. 2d 428 (1%67).
This Court  has held
that 5 14 crohibits
suit against State
officers and agents in
Lheir official capacity
or individually when a
regult favorable to the
plaintiff would
directly affect a
contract or croperty
right of the State.

Southall V. Stricos
Corp., 275 Ala. 156,
153 So. 2d 234
(1963).'" (Emphasis
added.)
"r414 So. 2d at 48.°
"514 5S¢, 2d at H0-51."7

Alabama Dep't of Transp., 990 So. 2d at 844-45.

In Ex parte Carlisle, 884 So. 24 721,

2004), this court held that a taxpaver's lawsult seeking a tax
refund through a c¢lass-action complaint for a declaratory
Judgment and a petition for a refund of taxes was bkarred by

Section 14 because payment of the refund woculd affect the

18

726 (Ala. Civ. App.
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financial status of the State treasury. This court provided
the following basis for its holding:
"'A direct action for a refund of

taxes paid te the State 1s essentially "a
common law action of indebitatus assumpsit

against the State." J.R. Raible Co. wv.
State Tax Comm'n, 239 Ala. 41, 44, 194 So.
560, b6l (1839). Clearly, a Jjudgment in

favor of the class, which gseeks tax refunds
would "affect the financial status of

the state treasurv." State Docks Comm'n v.
Barnes, 225 Ala. [403] at 405, 143 So.
[581] at 582 [(1¢32)] (emphasis added).

See alse Williams v. Hank's Ambulance
Serv., Inc., 699 So0. 24 1230, 1222 (Ala.
1997) (a  judgment in favor of medical
providers regquiring reimbursement from the
State for services, which payment had been
withheld under the State's erronecus
interpretation of federal statutes, would
"'directly affect a ... property right of
the State,'" and, therefcre, was barred by
5 14); ExX parte Sizemore, 611 So. 2d 1069,
1070 (Ala. 1993) {(an acticon seeking a
refund of income taxes pald on military
retirement benefils was an unconstitutional
"action against the state, seeking as a
remedy funds from the state
treasurvy") (Houston, J., dissenting from
gquashing the writ of certicrari).'"

Carlisle, 894 Sc. 2d at 726 (quoting Patterson v. Gladwin

Corp., 835 So. 2d 137, 143 (Ala. 2002)}.

In this case, as in Stark v, Troy State University, 514

So. 2d 46 (Ala. 1987), the plaintiffs' action alleging that

individual defendants improperly overcharged them for

19
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transportation costs or withheld more money than was
authorized from their work-release earnings based upon
misinterpretations of law cannot be barred by the sovereign
Immunity clause of the Alabama Constitution of 1201. However,
on the authority of Stark and Carlisle, supra, we hold that
because a Judgment awarding refunds of the improperly
collected money would affect the financial status of the State
treasury, the action for refunds cannct Dbe maintalined.
Because the plaintiffs cannot recover damages in this action,
the judgment was properly certified as final and, therefore,
is reviewable by this court.

DOC's appeal

DOC argues first that the claims asserted against the
department by plaintiff Rcecbinson are barred by the application
of sovereign immunity under & 14, Ala. Const. 1901. Robinson
named only the department in his complaint. Alakbama law 1s
clear—--a sult against a State agency like the department is

barred by & 14. Alabama Dep't of Corr. v. Montgomery County

Comm'n, 11 so. 3d 189, 181 {(Ala. 2008).

"Section 14, Ala. Const. 1901, provides: '[T]lhe
State of Alabama shall never be made a defendant in
any court of law or equity.' (Emphasis added.) 'The

wall of Immunity erected by & 14 1is nearly

20
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impregnable.' Patterson v. Gladwin Corp., 835 So. 2d
137, 142 (Ala. 2002). Indeed, as regards the State
of Alabama and its agencies, the wall is absolutely
impregnable., Ex parte Alabama Dep't of Human Res.,

G99 So. 2d 891, 885 (Ala. 2008) ('Section 14 affords
absclute immunity Lo both the State and State
agencies.'); Ex parte Jackson County Bd. of Educ.,

4 So, 32d 1099, 1102 (Ala. 2008) (same); Atkinson v.
State, 986 So. 2d 408, 410-11 (Ala. 2007) {(same); [Ex
parte Alabama Department of Transportation (In re
Good Hope Contracting Co. v. Alabama Department of
Transportation), 978 Sc. 2d 17 (Ala. 2007)] (same};
EX parte Alazbama Dep't of Transp., 764 So. 2d 1263,
1268 (Ala. 2000) (same); Mitchell v. Davis, 598 So.
2d 801, 806 (Ala. 1992) (same). 'Absolute immunity'
means Jjust that -- the State and its agencles are
not subject to suit under any theory."

Alabama Dep't of Corr., 11 So. 2d at 121. Robinson's failure

to name any other defendant in his complaint deprived the
trial court of subject-matter jurisdiction over the complzaint

from the time of its filing. Ex parte Alabama Dep't of

Transp., & So. 3d 1126, 1128 (Ala. 2008) (holding that a
complalnt naming a State agency did not invoke the subject-
matter Jjurisdiction of the trial court and that, therefore,
the trial court also lacked ‘Jurisdiction to entertain an
amendment to the original complaint). Thus, Rcbinson's
complaint could not be revived by consolidation of Robinson's
action with the other actions; we dismiss DOC's appeal insofar

as 1t purports to ke from a Judgment entered in favor of

21
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plaintiff Robinson on his claims against the department, and
we 1nstruct the trial court to dismiss Robinson's complaint
for lack of subject-matter jurisdiction.

DOC also argues that all the plaintiffs except plaintiff
Williams lack standing to seek an injunction reguiring DOC to
comply with the department's regulations because, other than
Williams, the plaintiffs are no longer in the work-release
program.

"Whether a party has standing 'turns cn "whether
the party has keen Injured in fact and whether the
injury is to a legally protected right"' so as '"to
ensure that he will wvigorcusly present his case.™!
State v. Property at 2018 Rainbow Drive, 740 So. 2d
1025, 1027-28 (Ala. 1999), This Court has said that
a party has standing where, among other things,
there 1is 'an actual, concrete and particularized
"injury 1in fact"--"an 1invasicn of a legally
protected interest."' Alabama Alcoholic Beverage
Control Bd. v. Henri-Duval Winery, LLC, 890 So. 2d
70, 74 (Ala. 2003} (relied upon in Town of Cedar
Bluff v. Citizens Caring for Children, 204 So. 2d
1253 (Ala. 2004))."

Working v, Jeffersgson County Election Comm'n, 2 So. 3d 827, 832

(Ala, 2008). DOC argues that the plaintiffs who are not
currently participating in the work-release program are not
suffering an actual injury to any legally protected right
because they no longer have any legally protected interest in

the administration of the work-release program,

272
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However, although the application and construction of
Ala. Code 1975, &% 14-8-6, which relates to the department's
authority to withheld moneys from an inmate's work-release
earnings, 1is central to this appeal, the plaintiffs also
challenge the assessment of other charges against all inmates,
specifically the drug-test fee and the self-initiated medical
"co-pray." Because all the remaining plaintiffs have been and
may continue to ke subjected to those fees, they have, and mavy
continue to, suffer an injury to a legally protected interest.
Thus, all the remaining plaintiffs have standing to challenge
those fees, even though, with the exception of Williams, they
are not currently participants in a work-release program.

DOC contends that the trial court erred 1in granting
injunctive relief to the plaintiffs, enjolining DOC from
withholding more than 32.5% of a work-release inmate's
earnings to defray costs of incarceration and from charging
work-release inmates more for transportation costs than the
amount stipulated in Admin. Reg. No. 401, & VIT.B. The basis
for the trial court's iInjuncticon was that the collection of
money from 1nmates' work-release earnings was not 1in

compliance with the provisicns of Admin. Reg. No. 401.
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However, since the entry of the trial court's Jjudgment, the
department has formally amended that regulation so that it is
now authorized to collect the increased transportation costs
and to withheld up to 40% o¢f an Inmate's work-release
earnings. The amendment of the regqulation renders this 1ssue
moot. "A case is moot when there is no real controversy and

it seeks to determine an abstract question which does not rest

on existing facts or rights. Pcgtal Telegraph Cable Co. wv.

City of Montgomery, 193 Ala. 224, 69 So. 428 (1915); American

Federaticn of State, County and Municipal Emplovyees v.

Dawkinsg, 268 Ala. 13, 104 So. 2zd 827 (1858)." JUnderwood v.
Alabama State Bd. of FEduc., [Ms. 1071464, Dec. 4, Z200%]
So. 2d ’ (Ala. 2009). Accordingly, we will not

consider this issue.

DOC contends that the trial court erred in holding that
§ 14-8-6, Ala. Code 1975, precludes DOC from charging a work-
release 1nmate transportation costs or other employment-
related charges once it has withheld 40% of an inmate's work-
release earnings. DOC also asserts that the trial court erred

in holding that & 14-8-6 allows up to 40% of an inmate's net
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earnings to be withheld, rather than up to 40% of an inmate's
gross earnings.
Section 14-8-6 provides as follows:

"The employer of an inmate involved 1in work
release shall pay the inmate's wages directly to the
Department of Corrections. The department may adopt
regulations concerning the disbursement of any
earnings of the inmates involved in work release.
The department is authorized to withhold from an
inmate's earnings the cost incident to the inmate's
confinement as CLhe department shall deem appropriate

and reasonable. In no event shall the withheld
earnings exceed 40 percent of the earnings of the
inmate. After all expenses have Dbeen deducted by

the department, Lthe remainder of the Inmate's
earnings shall be credited to his or her account
with the department. Upon his or her release all
moneys being held by the department shall be paid
over to the inmate."

OQur inquiry 1is governed by settled principles of
statutory construction:

"!'"1'The fundamental rule of
statutory construction 1is that
this Court i1s to ascertain and
effectuate the legislative intent
as expressed 1in the statute.
League of Women Voters v. Renfro,
292 Ala. 128, 290 So. 2d 167
(1974 . In this ascertainment,
we must look to the entire Act
instead of isolated phrases or

clauses; OCpinion of the
Justices, 264 Ala. 176, 85 So. 2d
391 (1%5¢6).'"!
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"Bright v. Calhoun, 988 So. 2d 4¢2, 497 (Ala. 2008)
(quoting City o¢f Bessemer v. McClain, 957 So. 2d
1061, 1074-75 (Ala. 2006}, gquoting in turn Darks
Dairy, Inc, v, Alabama Dairy Comm'n, 367 So. 2d
1378, 1380 (Ala. 1979} (emphasis omitted)).

"To determine legislative intent, the Court must
first look Lo the language of the statute. If,
gilving the statutory language its plain and ordinary
meaning, we conclude that the language is
unambiguous, then there 1is nc room for Jjudicial
construction., Ex parte Waddail, 827 So. 2d 789, 794

(Ala. 2001)."
Fluker v. Wolff, [Ms. 1081708, March 19, 2010] = So. 3d ,
{(Ala. 2010). In addition, "'"[tlhere is a presumption

that every word, sentence, or provision was intended for scme
useful purpose, has some force and effect, and that scme
effect is to be given to each, and zlso that no superflucus

words or provisions were used."'" Ex parte Unircvyal Tire Co.,

779 So. 2d 227, 236 (Ala. 2000) ({(guoting Sheffield v. State,

708 So. 2d 899, 90¢% (Ala. Crim. App.), cert. denied, 708 So.

2d 911 (Ala. 1997) (gueting in turn 82 C.J.5. Statutes & 316
at p. 551-52 (1953))}).

"[IT]ln interpreting a statute, a court accepts an
administrative Interpretation of the statute by the
agency charged with 1its administration, if that
interpretation 1is resasonable. o Lbsent a
compelling reason not to do so, a court will give
great welght to an agency's interpretations of a
statute and will consider them persuasive."
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State v. Pettaway, 794 So. 2d 1153, 1157 (Ala. Civ. App. 2001)

(emphasis added).

DOC argues that, from the plain language of the statute,
the 40% cap applies only to the costs of confinement. It
asserts that nothing 1in the statute prohikits 1t from
collecting those fees and costs an inmate may incur for
employment-related purposes, such as transportation costs to
and from their place of employment, which DOC argues are not
costs of confinement. We disagree.

In capping at 40% the amount DOC may withhold from a
work-release inmate's earnings "whether it is for costs of
confinement, c¢osts of work release, or any other fee or
expense,”" the trial court reasoned as follows:

"[DOC's] interpretation would allow it to take 100

percent of an inmate's earnings 1f [DOC] could

attribute an expense to something other than a cost

of confinement. Costs ¢f work release ([DOC's] term

used to aveid § 14-8-6) could hypothetically include

the cest of guards assigned Lo work release,

personnel to handle the paperwerk for work release,

and bockkeepers who account for the meoney received,

The exceptions would swallcow the rule.m

Section 14-8-6 1is contalined in the chapter of the Alabama

Code authorizing the department to institute work-release

programs for State inmates. That secticn authorizes DOC "to
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withhold from an inmate's earnings the cost incident to the
inmate's confinement as [DOC] shall deem appropriate and
reasonable.”" % 14-8-6. The statute specifically limits DOC's
power to withhold moneys from the inmate's earnings: "In no
event shall the withheld earnings exceed 40 percent of the
earnings of the inmate." 1d.

DOC argues that the laundry fees and transportation fees
it imposes on work-release 1nmates are not costs of
confinement but, instead, are costs related to work release.
However, although work-release inmates are not technically
confined within an institution during the pericd that they are
engaged 1n thelir work-release employment, a conclusicn that
costs assoclated with their work-release employment are not

incident to their confinement does not follow. Sce Crows v.

State ex rel, Patterson, 860 So. 2d 363, 366 (ARla. Civ. App.

2003) (gucting Cagle v. State, 611 So. 2d 11%%, 1201 (Ala.

Crim. App. 18%2)) ("'"[W]lork release is a form of custodial
confinement'" and "'[s]erving on work release 1is serving the
gsentence to confinement. ™). The werd "incident" is defined

as "dependent on or relating to another thing in law."

Merriam—-Webster's Collegiate Dictionary 629 {(11lth ed. 2003).
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Thus, costs that are dependent on the fact that the work-
release inmate is still, in actuality, confined in a penal
institution, despite his or her temporary release for
employment purposes pursuant to & 14-8-2, would be costs
"inclident" to the inmate's confinement.

Without question, § 14-8-6 provides that DOC is permitted
to withhold the costs incident to a work-release i1nmate's
confinement from the inmate's earnings. However, the ability
to withhold a portion of a work-release inmate's earnings 1is
restricted by a 40% cap on the amount that may ke withheld.
The way that DOC would have us construe the phrase "ccst
incident to the immate's confinement" would render the 40% cap
meaningless. Under DOC's interpretaticn, all DOC wculd have
to do is to classify whatever cost it desires to deduct as
something other than & "cost 1Incident to the inmate's
confinement." For example, DOC might classify a particular
cost as a "cost 1incident to work release" or a cost of
transportation. If the cecst 1s not "incident to the inmate's
confinement," concludes DOC, there is no limit on DOC's power
to deduct the money from a work-release inmate's earnings.

This would allow DOC's exception te swallow the rule and would
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render the cap 1nstituted by the Legislature meaningless,
something that this court should be loathe to do in light of
the principle of statutory construction that requires us to
give "'"every word, sentence, or provision ... some force and

cffect."' Ex parte Uniroval Tire Co., 779 So. 2d at 236.

Section 14-8-6 provides that "[1]n no event shall the withheld
earnings exceed 40 percent of the earnings of the inmate."”
Thus, we conclude that DOC may not withhold more than 40% of
a work-release inmate's wages.

DOC alsoc argues that the contracts signed by work-release
participants authorize DOC to deduct laundry fees for free-
world clothing, transportation fees, and the c¢cost of
toiletries from work-release inmates' earnings. Thus, DOC
argues that Williams's claim regarding the unlawfulness of
those fees 1s barred by his contractual agreement to allow
deduction of those fees. Williams argues, however, that the
work-release contracts are either illegal, because they
directly contravene &% 14-8-6, or that thev are void because
they are contracts of adhesion.

Williams relies on the principle that "'"[w]lhen both

parties, acting under a mistake of law, make a contract which
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the law forbids, then the vrincipals are not liable thereunder
It i1is a mistake of law, known 1in law, vyet probkably

unknown in fact, to the parties to the contract at the time of

its execution.™'" Lucky Jacks Entm't Ctr., LLC v. Jopat Bldg.
Corp., [Ms. 1071648, July 10, 2009] So. 3d ’ (Ala.

2009) {gucting Walker v. Southern Trucking Corp., 283 Ala.

551, 553-54, 219 So. 2d 379, 381 (19%69), guocting in turn

Wilson wv. McKlercy, 206 Ala. 342, 348, 89 So. 584, 588-89

(1921), overruled on other grounds by Cross v. Rudder, 380 So.

2d 766 (Ala. 1%79)). DNotably, this principle has application
even when the meaning of a statute has not yvet been pronounced

by a court. Lucky Jacks Entm't Ctr., So. 3d at

("However, this Court long agc explained that such
circumstance -- the resolution of a guestion of first
impression as to the meaning of a statute —-- does not excuse
the parties from compliance with the statute so as to render
vold contracts enforceable."). Our supreme court explained
the application of the principle that a mutual mistake of law
renders a contract in violation ¢f that law veld even 1T the
statute in question has vet to be interpreted thusly: "'The

statutes on this subject were then as fully promulgated as
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now. Every one was required to know their proper constructicn,

and neither ignorance nor doubt was any excuse. —- Igncocrantia
facti excusat; ignorantia Jjuris ncen excusat.'" 1Id. at =
(guoting Prince v. Prince, 67 Ala. 565, 569 (1880)). We

therefore agree with Williams that the work-release contracts,
which conflict with § 14-8-6 by allcowing the deduction of
certain expenses regardless of the 40% cap, are void and that
DOC's reliance on those contracts to escape the application of
the 40% cap in & 14-8-6 is misplaced.

DOC further contends that the trial court erred in
holding that the 40% withholding cap applies to a work-release
inmate's net earnings, not his gross earnings. The Alabkama
Code does not define "earnings™ as that term is used in § 14-
8-6. Statutes concerning county and municipal work-release
inmates' earnings specifically authorize the withholding of a
percentage of the inmates' gross earnings to defray the costs
of confinement. & 14-8-37, Ala. Code 1975 ("Of ecach [county]

inmmate's earnings, 25 percent of his Jgross wages shall be

applied to the costs incident to the inmate's confinement."
(emphasis added)); and § 15-22-75, Ala. Code 1975 ("The mayor

is authorized to withhold from a [municipal] inmate's wages
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the costs incident to the inmate's confinement as the mayor
shall deem apprcpriate and reascnable, provided however, that
in no event shall the mayor withhoeld more than 20 percent of

such i1inmate's gross wages as the costs incident to such

inmmate's confinement." {(emphasis added)).
As previcusly mentioned,
"in interpreting a statute, a court accepts an
administrative Iinterpretation of the statute by the
agency c¢harged with its administration, if that
interpretation 1is reasonable. v Absent a
compelling reason not to do so, a court will give
great weight Lo an agency's interpretations of a
statute and will consider them persuasive."
Pettaway, 794 So. 24 at 1157. Because the Legislature did not
speclify whether DOC was authorized to withhold 40% of a state
inmate's gross or net work-release earnings, 1t was logical
for DOC to look to similar statutes for guidance. DOC's
interpretation of & 14-8-6 is reasonable, and we can find no
compelling reason nct to give great weight te that
interpretation. Accordingly, we conclude that the trial court
erred 1in holding that § 14-8-6 authorizes the withhcelding of
40% of a work-release inmate's net earnings and not his groess

earnings; therefore, we reverse the trial court's Jjudgment

inscofar as 1t held otherwise.
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The plaintiffs' cross-appeal

The plaintiffs' cross-appeal, insofar as 1t relates to
Robinson's claims against the department, is dismissed for the
same reasons DOC's appeal, insofar as 1t relates to Robinson's
claims agalnst the department, 1s dismissed.

Senate Bill 20, introduced in 1992, amended § 14-8-6 and
increased the amount DOC was authorized to withhold from a
work-release I1nmate's earnings from 322.5% to 40%. The
plaintiffs contend that the bill is void because, they say, it
was a revenue-generating measure that originated in the
Alabama Senate and not the Alabama House of Representatives,
where revenue measures are required to originate. Article 1V,
& 70, Ala. Const. 1901.

It is well settled that the provisicn of § 70 at issue
refers to bills that levy a tax as a means of cellecting

revenus. Sizemore v. Krupp Cil Co., 597 So. 24 211, 213 (Ala.

Civ. App. 1992); Yancevy & Yancev Constr. Cc. v. DeKalb County

Comm'n, 361 So. Z2d 4 (Ala. 1978); and Opinion of the Justices

No. 131, 25% Ala. 514, 66 Sc. 2d 921 (1853}). However,
"'[wlhen an act has for 1ts maln purpose provision Ifor the

general welfare by enacting a scheme within the state's police
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power, 1t is not one to raise revenue, though it does sc as an

incident to such scheme.' Beeland Wholesale Co. v. Kaufman,

234 Ala. 24%, 260, 174 So. 5146, 525 (1937)." Sizemore, 597
So. 2d at 213.

Our supreme court has determined that bills whose main
purposes are to provide for the general welfare, but which
also raise revenue incident to their schemes, are not required

to coriginate in the House. Dearborn v. Johnson, 234 Ala. 84,

87, 1732 So. 864 (1937).

"In QOpinion of the Justices No. 13, 223 Ala. 369,
136 So. 589 (1931), the Chief Justice and Associate
Justices oplned that an act imposing a gascline tax
was not & 'revenue bill.' In reaching this
conclusion, the Justices opined:

"'The preovision of section 70 of cur
Constitution, saying: "No revenue bill
shall be passed during the last five days
of the session," was construed in Kennamer
v. State, 150 Ala. 74, 43 So. 482 [(1207)].
That case involved the provisions of a
local road law levying a privilege tax on
vehicles for the construction and
maintenance of pubklic roads.

"'This levy was sustained upcn the
ground that the purpose was not simply to
raise revenue, but to regquire theose
deriving a special benefit from the use of
the roads, and imposing a special burden in
the maintenance of same, te pay a
reasonable sum for the privilege, the
proceeds to be devoted to road purposes.
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"'The construction and maintenance of
highways 1is referable to the police power
of the state 1n promoting the public
convenience and welfare.

"'The Kennamer Case 1s authority for
the view that legislation to that end, and
not. for revenue merely, 1s not a "revenue
bill" within the guoted clause of section
70,

"'An excise tax on motor fuels 1is
levied for like reasons as the vehicle tax
considered in the Kennamer Case; namely,
special burdens for special benefits.'

"223 Ala. at 270, 136 So. at 590. The Justices also
stated in Opinion ¢of the Justices No. 37, 232 Ala,
0, 166 So. 710 (193%6):

"'"'[Wlhen the main purpose 1s as
described in section 1 of the substitute
for House Bi1ll 180, referred to 1n your
inguiry, it 1s clear that raising revenue
is merely incidental to the purpcse there
defined., Kennamer v. State, 150 2la. 74,
42 So. 482 [(1907)]1; 54 Corpus Juris, 744.'

"232 Ala. at 62, 166 So. at 712,

"H.B. 713's primary purpose is to provide for a
dispositicen of the fees collected for returning
polluted groundwater tc a guality comparakle to its
previous state, The purpose of the act I1Is not
simply to raise revenue but to provide certain
environmental protections regarding colluted
groundwater. It is clear that raising revenue 1is
merely incidental to the purpcese defined Iin the act;
therefecre, based upon the law of this state, as
expressed 1n opinions of this Court, we are of the
opinion that H.B. 713 is not a 'revenue bill' and
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may, therefore, be passed during the last five days
of the legislative session.”

Opinion of the Justices No., 324, 511 Sc¢. 2d 505, 512-13 (Ala.

1987) .

The chief purpose of Senate Bill 20, which amended § 14-
8-6 in 1992, was Lo require those who are incarcerated in the
State's penitentiaries, but who are earning money as part of
the department's work-release program, to pay a reasonable sum
toward the costs of their incarceration, which is within the
police power of the State. The statute requires those
receiving housing, board, and the like tCc help shcoulder the
burden of those costs, i.e., "'"special burdens for special
benefits."'™ Id. at 512, Accordingly, the bill was not
required to c¢riginate in the House. The plaintiffs' argument
to the contrary is without merit.

The plaintiffs contend that & 14-8-6 is
uncenstitutionally vague because it does not specify whether
up toe 40% of a work-release inmate's nel earnings or gross

sarnings are subject teo withholding.® The cases on which the

‘We recognize that 1in i1ts Judgment the trial court
determined that the lssue whether DOC was exceeding the 40%
cap under $ 14-8-6 was moot because, the trial court said, the
regulation in place at the time, Admin. Reg. No. 410,
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plaintiffs rely 1in support of this argument address the
constitutionality of c¢riminal statutes prohibiting certain
conduct or which may lead to arbitrary or discriminatory
enforcement. They c¢ite no authority, and our research
revealed no authority, for the proposition that an
administrative statute, such as & 14-8-6, that 1is open to
interpretation 1s uncenstitutional. Indeed, the law is well
settled that when an administrative statute 1s open to
interpretation, the statute 1s not unconstitutional, but, in
construing the meaning of a statute, interpretations of the
statute by the administrative agency charged with the
enforcement of said statute are to be accepted by a court

absent a compelling reason not to do so. Alabama Dep't of

Revenue v. Jim Beam Brands Co., 11 So. 34 858, Bee (Ala. Ciwv.

App. 2008). Therefore, € 14-8-6, Ala. Code 1975, 1is not

unconstitutionally wvague.

authorized a withholding of 32.5%. However, the trial court
went on to address the issue whether more than 40% of an
inmate's work-release earnings cculd be withheld. After the
trial court entered its Jjudgment, the department formally
amended Admin. Reg. No. 410 to authorize withholding of up to
40% of an inmate's work-release earnings. As a matter of
judicial economy, we will address this issue.
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The plaintiffs c¢laim that laundry fees, transportation
fees, the drug-testing fee, and the self-initiated medical co-
pay are all imposed by DOC illegally. The plaintiffs first
argue that the fees are not authorized by any statute and,
thus, that the rules authorizing their collection are
therefore invalid, kecause, they say, the department can
enact only rules and regulations that are consistent with and
are authorized by a statute. They further argue that any
rules authorizing the imposition of the drug-testing fee and
the medical co-pay are void because those rules were not
properly enacted pursuant to & 41-22-4(b), Ala. Code 1975, a
portion of the Alasbama Administrative Prccedure Act ("the
ARAPA"), codified at § 41-22-1 et seqg., Ala. Code 1875.
Finally, they argue that the imposition of the $31.50 drug-
Cesting fee is an excessive fine or an excessive punishment
assessed in viclation of Ala. Code 1875, & 14-3-52, and Art.
I, & 15, Ala. Const. 18901.

We begin our analysis by considering the power granted to
the department in Ala. Code 1975, § 14-1-1.2, to "administer|[]
and exerclisle] ... direct and effective control over penal and

correctional institutions throughout this state."” The
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department is "headed by and under the independent direction,
supervision and control of a Commissioner of Corrections.”
Ala. Code 1975, & 14-1-1.3. The functions and duties of the
department, according to Ala. Code 1975, § 14-1-8(a){6),
include "[t]o promulgate such rules and regulations necessary
to hygiene, sanitation, cleanliness, healthfulness, feeding
of prisoners, management and security of all prisons and
Jails." Thus, the department, through the commissioner, has
direct statutory auvuthority to promulgate rules relating to,
among  other things, the management and security of
correctional institutions.

The imposition of a medical co-pay designed to reduce
malingering among ilnmates 1s a valid exercise of the power to
promulgate rules relating to the management of correctional
facilities by the commissicner. Similarly, the impcsition of
the drug-testing fee appears to be a valid exercise of the
commissioner's duty to promulgate rules to promote security in

state penal institutions. We therefore cannot agree with the

‘Although & 14-1-8(a}) refers specifically to the "board"
of corrections, in 1983 the enactment of Ala. Code 1975, & 14-
1-1.1, created the department and vested in it all the duties
and powers that once had belonged to the board.
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plaintiffs that the regulations regarding the medical co-pay
and the drug-testing fee were enacted without statutory
authority.

The plaintiffs also argue that the regulations regarding
the medical co-pay and the drug-testing fee are invalid
because they were not enacted in compliance with § 41-22-4(b) .
Section 41-22-4{(b) provides:

"No agency rule, order, or decision shall be wvalid

or effective against any person or party nor may it

be invoked by the agency for any purpose until it

has been made available for public inspection and

indexed as required by this section and the agency

has given all notice reguired by Section 41-22-5."

The plaintiffs argue in general that the regulations at issue
were premulgated without the requisite notlce to both inmates
and the public. However, the promulgation of regulations
relating to "[tlhe conduct of inmates of public Iinstitutions”
1s specifically excepted from the definition of "rule," see
Ala., Code 1975, § 41-22-3(9)g.1., and, thus, the requirements
of rule-making outlined in & 41-22-4(k) do not apply to the
regulaticns at issue here,.

Finally, we cannot agree with the plaintiffs that the

assessment of the drug-testing fee is an excessive fine or a

punishment assessed in violation of Art., I, § 15, or & 14-3-
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52. The fee has as its purpose defraying the cost of a second
test to prove an inmate's use of illegal drugs. An inmate 1is
charged the fee only 1if the test confirms a positive result.
The drug-testing regulation was promulgated to maintain
security 1in State correcticnal facilities. The imposition of
a fee for testing by an outside laboratcry to confirm any
positive test, which can form the bkasis of a custody-
classification change or a disciplinary action against an
inmate, serves the purpose of maintaining security by
confirming 1f an inmate has violated &% 13A-10-36 through -38,
Ala. Code 1975, which define criminal offenses relating to the
use or production of illegal substances inside a correcticnal
facility. The drug-testing fee is not unauthorized by law.
Because the plaintiffs make no argument that the amount of the
drug-testing fee 1is excessive, we will not consider the
argument further.

Regarding the laundry fees and the transportation fees,
we reach the same conclusion. We have determined that such
fees mav be collected by DOC as cests of confinement. Section
14-8-6 permits the department to enact regulations concerning

the disbursement ¢f an inmate's work-release earnings and also
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permits the department to "withhold from an inmate's earnings
the cost incident to the i1nmate's confinement as the

department shall deem appropriate and reascnable." (Emghasis

added.) Thus, we conclude that DOC may impose such fees for
costs of confinement as it deems "appropriate and reasonable"
and that 1t may deduct those fees up to an amount not
exceeding 40% of the 1nmate's work-release earnings. The
regulation regarding the transportation fees, like the other
regulations at 1ssue here, 1s not void for failure to comply
with the AAPA. See § 41-22-3(8)g.l.

Conclusion

For the reasons set forth above, we affirm the trial
court's judgment determining that the costs of work release
are included within the costs of the confinement of an inmate,
that § 14-8-6 precludes DOC from charging inmates for the
costs 1nmates incur in cconnecticn with werk release once the
40% cap on costs of confinement has been reached, and that DCC
was authorized to charge certain fees and the medical co-pay;
we reverse the judgment determining that DOC i1is authorized to
withhold up to 40% c¢f work-release inmates' net earnings

rather than their gross earnings. We dismiss the appeal and
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the cross—appeal insofar as they purport to be from a judgment
entered regarding plaintiff Robinson, and we 1instruct the
trial court to dismiss Robinson's complaint for lack of
subject-matter jurisdiction.

APPEAL -- AFFIRMED IN PART; REVERSED IN PART; APPREAL
DISMISSED IN PART; AND REMANDED,

CROSS-APPEAL -- AFFIRMED IN PART; APPEAL DISMISSED IN
PART,; AND REMANDED.

Bryan, Thomas, and Moore, JJ., concur.

Thompson, P.J., concurs in part and dissents in part,

with writing, which Pittman, J., Jjoins.
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THOMPSON, Presiding Judge, concurring in part and dissenting
in part.

I disagree with the holding in the majority opinion that
% 14-8-6, Ala. Code 1975, caps the amount that may be withheld
from a work-release inmate's earnings, "'whether it is for
costs of confinement, costs of work release, or any other fee

or expense.'" So. 3d at  (quoting trial court's order).

Section 14-8-6 provides as follows:

"The employer of an inmate involved 1in work
release shall pay the inmate's wages directly to the
Department of Corrections. The department may adopt
regulations concerning the disbursement of any
earnings of the Inmates involved in work release.
The department 1is authorized to withhold from an
inmate's earnings the cost incident to the inmate's
confinement as the department shall deem appropriate

and reascnable. In no event shall the withheld
earnings exceed 40 percent of the earnings of the
inmate. After all expenses have been deducted by

the department, the remainder of the Inmate's

earnings shall be credited to his or her account

with the department. Upon his or her release all
moneys being held by the department shall be paid
over to the inmate."

(Emphasis added.)

As the majority points out, 1t 1s a rule of statutory
construction that "'[t]lo determine legislative intent, the
Court must first lcok to the language of the statute. Tf,
giving the statutory language its plain and ordinary meaning,

we conclude that the lancuage 1s unambiguous, then there is no
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room for judicial construction.'™ So. 3d at  (quoting

Fluker v. Wolff, [Ms. 1081708, March 19, 2010] So. 3d p

(Ala. 2010}, citing in turn Ex parte Waddail, 827 So. 2d

789, 794 {(Ala. 2001)). Furthermore,

"in Iinterpreting a statute, a court accepts an
administralLive Iinterpretation of the statute by the
agency charged with 1its administration, 1f that
interpretation 1is reasonable. ce Absent &
compelling reason not to do so, a court will give
grealt weight to an agency's interpretations of a
statute and will consider them persuasive.”

State v. Pettaway, 794 So. 2d 1153, 1157 (Ala. Civ. App.

2001) .

I believe that the majority's interpretation of & 14-8-6
is too broad. I do not read the statute as placing an
absclute cap on the amount that may ke collected from the
earnings of work-release inmates, even for extraordinary
services such as tLransportation and laundry services that the
Department of Corrections ("the department") may provide to
those I1nmates taking part 1In the work-release program.
Instead, the sentence, "In no event shall the withheld
earnings exceed 40 percent of the earnings of the inmate,"”
refers to the amount that can be withheld to defray the costs

incident to confinement.
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The usual and ordinary meaning of "confine" is "to hold

within a location," or to imprison. Merriam-Webster's

Collegiate Dictionary 261 (11lth ed. 2003). "Confinement" has

also been defined as the "[s]tate of being confined; shut in;

imprisoned; detention 1in penal institution."” Black's Law

Dictionary 298 (6th =d. 128%0). An inmate who is gualified for

work release and who chooses to take part in the work-release
program is not confined within the penal institution while he
is on the job. The department provides relatively inexpensive
transportation for work-release inmmates to and froem their
Jjobs; however, that transportation is not incident to the
inmate's confinement. Similarly, the fees an inmate incurs
for laundry services for clothes worn on work release, as
opposed to prison uniforms, are not incident to confinement.

The department, the State agency charged with carrying
out % 14-8-46, has interpreted the statute to allow collection
of up to 40% of a work-release inmate's earnings to defray the
costs incident to confinement. However, ccsts that an inmate
incurs for work release mayv be assessed in addition to the
costs of confinement. DOC's interpretaticn of & 14-8-6 1is

reasonable, and I do not believe that the plaintiffs provided
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a compelling reason for this court to reject that
interpretation. Indeed, a federal district judge also shares

DOC's interpretation of the statute. In Ambers v. Allen, Case

No. 5:08-CV-0823-CLS-PWG (N.D. Ala. 2010) (unpublished),
released on March 18, 2010, the United States District Court
for the Northern District of Alabama reached the same
conclusion. Although decisions of the United States district
courts are not binding upon this court, they are persuasive
authority. Ambers dealt with whether the department properly
withdrew money from an inmate's Prisoner Mcney On Deposit
("PMOD"™) account to pay for his transportaticn to and from his
work-release job. In that case, the district court adopted
the report of the magistrate Judge, which found that
"[m]edical, transportation, and court fees are not costs
incident to confinement, rather they are the living expenses
incurred by the inmate himself and paid out of his PMOD
[account] when he authorizes the payment."

People who are not incarcerated must pay their own costs
for transportation to and from work. Further, people who are
not Incarcerated pay their own laundry bills and buy their cwn

toiletries. Simply because one 1is on work release does not
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prevent one from having to pay the costs of everydayv life. A
work-release inmate should not be exempt from the costs of
everyday goods and services merely Dbecause he or she 1is
working as part of a work-release program. Department
Commissioner Richard Allen testified that participation in the
work-release program is voluntary. If an inmate does not wish
to pay for goods and services he uses while on work release,
he can decline to take part in the program.

For these reasons, 1 believe that the trial court erred
in determining that the cost of work release or any cther fee
or expense 1s included within the cost of the confinement of
an inmate and that & 14-8-6 precludes the department from
charging 1lnmates for costs the inmates incur 1in ccnnection
with work release once the 40% cap on costs of confinement has
been reached. Therefore, I would reverse that porticn of the
Jjudgment placing an absolute cap of 40% on the amount the
department may withhold from an 1nmate's work-release
earnings.

Because T find that the department may collect
transportation and laundry costs incurred by an inmate on work

Q

release over and above the 40% cap on collecting costs
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incident to confinement, T also disagree that the contract the
inmate signs authorizing the department to withhold those
costs 1s void.

The document at issue, a copy of which was attached to
Commissiconer Allen's deposition that was submitted into
avidence, sets forth at least some of the rules an inmate must
abide by 1if he wishes to participate in the work-release
program, including the amount he will pay for transportation
and the amount of his earnings the department will withhold to
defray the costs of the inmate's confinement. These rules are
set forth 1in the department's regulations; they are not
negotiable. An inmate does not have the option of picking and
chocosing the rules of the program with which he agrees. In
signing the agreement, the inmates are agreecing to abide by
the rules,. Participation in the work-release program 1is
voluntary, and if an inmate does not like the program's rules,
he is not reguired to take part in the program.

For the reasons set forth above, I must respectfully
dissent from those portions of the main opinicon holding that
% 14-8-6 provides an absolute cap on the amount of money the

department 1s authorized to withhold from a work-release
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inmate's earnings and holding void the document work-release
inmates sign authorizing the department to withhold certain
costs related to work release. Otherwise, I concur in the
main oplnion.

Pittman, J., concurs.
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