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F a c t s and P r o c e d u r a l H i s t o r y 

On A u g u s t 14, 2008, t h e h u s b a n d f i l e d a c o m p l a i n t i n t h e 

t r i a l c o u r t s e e k i n g a d i v o r c e f r o m t h e w i f e . The w i f e 

a n s w e r e d t h e h u s b a n d ' s c o m p l a i n t and f i l e d a c o u n t e r c l a i m f o r 

a d i v o r c e . The p a r t i e s were m a r r i e d f o r 26 y e a r s , and t h e r e 

were two c h i l d r e n b o r n o f t h e m a r r i a g e ; however, o n l y one o f 

t h e c h i l d r e n ("the c h i l d " ) was a m i n o r a t t h e t i m e o f t h e 

t r i a l . 

The w i f e had w o r k e d as a s c h o o l t e a c h e r f o r most o f t h e 

m a r r i a g e ; however, a t t h e t i m e o f t h e t r i a l she was r e c e i v i n g 

d i s a b i l i t y b e n e f i t s and was u n a b l e t o work. The w i f e i s 47 

y e a r s o l d and she s u f f e r s f r o m numerous h e a l t h p r o b l e m s , 

i n c l u d i n g t y p e I I d i a b e t e s , h y p o t h y r o i d i s m , an e n l a r g e d c o l o n , 

r h e u m a t o i d a r t h r i t i s , f i b r o m y a l g i a , Raynaud's d i s o r d e r , f o u r 

h e r n i a t e d d i s k s , d e g e n e r a t i v e d i s k d i s e a s e , c a r d i a c 

a r r h y t h m i a , and d e p r e s s i o n . The w i f e ' s income c o n s i s t s 

p r i m a r i l y o f S o c i a l S e c u r i t y A d m i n i s t r a t i o n d i s a b i l i t y 

p ayments and r e t i r e m e n t b e n e f i t s f r o m t h e R e t i r e m e n t Systems 

o f A l a b a m a . 

The w i f e a l s o t e s t i f i e d t h a t s i n c e t h e p a r t i e s ' 

s e p a r a t i o n she has r e c e i v e d $750 t o $1,000 p e r month f r o m a 
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f a m i l y t r u s t . The t r u s t was e s t a b l i s h e d by h e r f a t h e r . The 

w i f e has a r i g h t t o t h e i n t e r e s t g e n e r a t e d by t h e t r u s t ; t h e 

p r i n c i p a l w i l l v e s t i n t h e p a r t i e s ' c h i l d r e n a t a f u t u r e d a t e . 

The w i f e t e s t i f i e d t h a t , a l t h o u g h she had a r i g h t t o t h e 

i n t e r e s t g e n e r a t e d by t h e t r u s t , t h e p a r t i e s had o n l y a c c e s s e d 

t h e t r u s t on two o c c a s i o n s d u r i n g t h e m a r r i a g e -- t o pay f o r 

t h e p a r t i e s ' c h i l d r e n ' s b a r m i t z v a h s and t o p u r c h a s e a l a p t o p 

c o m p u t e r . 

I n 2006, a f t e r b e c o m i n g d i s a b l e d , t h e w i f e s t a r t e d an on­

l i n e b u s i n e s s s e l l i n g l e a t h e r goods on t h e I n t e r n e t Web s i t e 

eBay.com ("the eBay b u s i n e s s " ) . The w i f e e s t i m a t e d t h a t she 

i n c u r r e d $4 0 , 00 0 i n d e b t t o s t a r t t h e eBay b u s i n e s s ; t h e 

h u s b a n d e s t i m a t e d t h a t t h e w i f e i n c u r r e d $100,000 i n d e b t t o 

s t a r t t h e b u s i n e s s . The w i f e t e s t i f i e d t h a t she d i d n o t t r a c k 

t h e p r o f i t a b i l i t y o f t h e eBay b u s i n e s s . The w i f e a l s o 

t e s t i f i e d t h a t i n l a t e 2008 t h e eBay b u s i n e s s had " b r o k e 

e v e n . " However, t h e w i f e a l s o t e s t i f i e d t h a t she had p a i d 

b a c k $20,000 o f t h e d e b t she had i n c u r r e d i n s t a r t i n g t h e 

b u s i n e s s . The h u s b a n d i n t r o d u c e d e v i d e n c e i n d i c a t i n g t h a t t h e 

eBay b u s i n e s s q u a l i f i e d as a "power s e l l e r , " m eaning t h a t t h e 

eBay b u s i n e s s had s a l e s o f a t l e a s t $1,000 p e r month o r 
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l i s t i n g s o f g r e a t e r t h a n a c e r t a i n number o f i t e m s p e r month. 

O t h e r e v i d e n c e showed t h a t t h e w i f e had s o l d a t l e a s t 600 

i t e m s o v e r a 13 month p e r i o d t h r o u g h t h e eBay b u s i n e s s . A t 

one p o i n t t h e w i f e t e s t i f i e d t h a t she was p l a n n i n g t o s h u t 

down t h e eBay b u s i n e s s b e c a u s e , she c l a i m e d , t h e I n t e r n a l 

Revenue S e r v i c e ("the IRS") and t h e S o c i a l S e c u r i t y 

A d m i n i s t r a t i o n ("the SSA") b o t h w o u l d soon s t a r t c o n s i d e r i n g 

s e l l i n g on eBay a b u s i n e s s ; t h e w i f e c l a i m e d t h a t she was n o t 

c u r r e n t l y r e q u i r e d t o r e p o r t any income f r o m t h e eBay b u s i n e s s 

t o t h e IRS o r t o t h e SSA. 

The h u s b a n d i s a p a r t n e r i n a l a w f i r m , f r o m w h i c h he 

r e c e i v e s a s u b s t a n t i a l i n c o m e . D u r i n g t h e c o u r s e o f t h e 

p a r t i e s ' m a r r i a g e , t h e p a r t i e s p u r c h a s e d i n t e r e s t s i n e i g h t 

d i f f e r e n t r e n t a l p r o p e r t i e s ( c o l l e c t i v e l y r e f e r r e d t o a t t i m e s 

as " t h e r e n t a l p r o p e r t i e s " ) . The r e n t a l p r o p e r t i e s i n c l u d e d 

a house on D a u p h i n I s l a n d , f o u r o t h e r h o u s e s i n t h e M o b i l e 

a r e a , two s m a l l c o m m e r c i a l o f f i c e b u i l d i n g s , 1 and a 

c o n d o m i n i u m i n T u s c a l o o s a . A c c o r d i n g t o b o t h t h e h u s b a n d and 

t h e p a r t i e s ' t a x r e t u r n s , t h e e x p e n s e s f o r t h e r e n t a l 

p r o p e r t i e s e x c e e d t h e r e v e n u e s g e n e r a t e d f r o m t h e r e n t s 

1One o f t h e o f f i c e b u i l d i n g s h o u s e s t h e h u s b a n d ' s la w 
f i r m . 
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r e c e i v e d f o r t h e p r o p e r t i e s . 

A t t h e t i m e o f t r i a l , t h e c h i l d was 18 y e a r s o l d and was 

ab o u t t o b e g i n c o l l e g e a t t h e U n i v e r s i t y o f A l a b a m a , where t h e 

p a r t i e s ' o l d e r c h i l d i s c u r r e n t l y e n r o l l e d . The h u s b a n d 

t e s t i f i e d t h a t he c u r r e n t l y p a y s f o r a l l t h e o l d e r c h i l d ' s 

c o l l e g e e x p e n s e s and t h a t he w o u l d pay a l l t h e c h i l d ' s c o l l e g e 

e x p e n s e s , i n c l u d i n g t u i t i o n , f e e s , b o o k s , room, b o a r d , and 

f r a t e r n i t y f e e s . The c h i l d began c o l l e g e i n A u g u s t 2009. 

On A p r i l 9, 2009, t h e t r i a l c o u r t e n t e r e d a judgment 

d i v o r c i n g t h e p a r t i e s . I n i t s j u d g m e n t , t h e t r i a l c o u r t 

a warded t h e w i f e a l l r i g h t , t i t l e , and i n t e r e s t i n t h e m a r i t a l 

home; t h e t r i a l c o u r t o r d e r e d t h e h u s b a n d t o pay t h e mor t g a g e 

d e b t on t h e m a r t i a l home, w h i c h t o t a l e d $71,000. The t r i a l 

c o u r t a l s o awarded t h e w i f e a l l t h e f u r n i s h i n g s i n t h e m a r i t a l 

home, a 2002 C h e v r o l e t S u b u r b a n S p o r t - u t i l i t y v e h i c l e , a l l h e r 

i n t e r e s t i n t h e t r u s t a c c o u n t , t h e eBay b u s i n e s s , and $1,000 

p e r month i n p e r i o d i c a l i m o n y ; t h e t r i a l c o u r t made t h e w i f e 

r e s p o n s i b l e f o r t h e payment o f c r e d i t - c a r d d e b t s t o t a l i n g 

$90,000. The t r i a l c o u r t a w a r d e d t h e h u s b a n d a l l r i g h t , 

t i t l e , and i n t e r e s t i n t h e r e n t a l p r o p e r t i e s and made t h e 

hu s b a n d s o l e l y r e s p o n s i b l e f o r t h e d e b t s on t h o s e p r o p e r t i e s . 
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The t r i a l c o u r t a l s o a warded t h e h u s b a n d a 2007 A c u r a 

a u t o m o b i l e , a 1986 C h e v r o l e t C o r v e t t e a u t o m o b i l e and a Honda 

m o t o r c y c l e . The t r i a l c o u r t f u r t h e r made t h e h u s b a n d 

r e s p o n s i b l e f o r a p p r o x i m a t e l y $30,000 i n c r e d i t - c a r d d e b t . 

The t r i a l c o u r t awarded t h e w i f e c u s t o d y o f t h e c h i l d and 

o r d e r e d t h e h u s b a n d t o pay $700 p e r month i n c h i l d s u p p o r t 

u n t i l t h e c h i l d s t a r t e d c o l l e g e i n A u g u s t 2009. A t t h a t t i m e 

t h e h u s b a n d ' s c h i l d - s u p p o r t o b l i g a t i o n w o u l d c e a s e and t h e 

h u s b a n d w o u l d be r e s p o n s i b l e f o r p a y i n g a l l t h e c h i l d ' s 

c o l l e g e - r e l a t e d e d u c a t i o n a l and l i v i n g e x p e n s e s . The t r i a l 

c o u r t f u r t h e r o r d e r e d t h e h u s b a n d t o p r o v i d e h e a l t h i n s u r a n c e 

f o r t h e c h i l d and t o be r e s p o n s i b l e f o r any n o n c o v e r e d m e d i c a l 

e x p e n s e s i n c u r r e d by t h e c h i l d . 

The w i f e s u b s e q u e n t l y f i l e d a p o s t j u d g m e n t m o t i o n f o r a 

new t r i a l o r , i n t h e a l t e r n a t i v e , t o a l t e r , amend, o r v a c a t e 

t h e j u d g m e n t ; t h e h u s b a n d f i l e d a p o s t j u d g m e n t m o t i o n t o 

a l t e r , amend, o r v a c a t e t h e j u d g m e n t . On J u l y 14, 2009, t h e 

t r i a l c o u r t d e n i e d t h e w i f e ' s m o t i o n f o r a new t r i a l and 

amended t h e j u d g m e n t , a d d i n g a p r o v i s i o n r e q u i r i n g t h e p a r t i e s 

t o s p l i t any c o s t s a s s o c i a t e d w i t h t h e p a r t i e s ' t h r e e dogs and 

a p r o v i s i o n s t a t i n g t h a t t h e w i f e w o u l d be r e s p o n s i b l e f o r any 
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t a x l i a b i l i t y a s s o c i a t e d w i t h t h e eBay b u s i n e s s . The w i f e 

s u b s e q u e n t l y a p p e a l e d t o t h i s c o u r t . 

I s s u e s 

The w i f e r a i s e s t h r e e i s s u e s on a p p e a l : (1) w h e t h e r t h e 

t r i a l c o u r t e r r e d i n i t s a l l o c a t i o n o f m a r i t a l p r o p e r t y and 

d e b t and i n i t s d e t e r m i n a t i o n o f a l i m o n y ; (2) w h e t h e r t h e 

t r i a l c o u r t e r r e d i n i t s c a l c u l a t i o n o f c h i l d s u p p o r t ; and (3) 

w h e t h e r t h e t r i a l c o u r t e r r e d when i t t e r m i n a t e d t h e husban d ' s 

c h i l d - s u p p o r t o b l i g a t i o n when t h e c h i l d began c o l l e g e . 

S t a n d a r d o f R e v i e w 

"The w e l l - e s t a b l i s h e d s t a n d a r d o f r e v i e w i s t h a t 
a d i v o r c e judgment b a s e d on o r e t e n u s e v i d e n c e i s 
presumed c o r r e c t . See R o b i n s o n v. R o b i n s o n , 795 So. 
2d 729 ( A l a . C i v . App. 2 0 0 1 ) . Such a judgment w i l l 
be r e v e r s e d o n l y where i t i s u n s u p p o r t e d by t h e 
e v i d e n c e so as t o be p l a i n l y and p a l p a b l y wrong. I d . 
a t 733. On a p p e a l t h e d i v i s i o n o f p r o p e r t y and t h e 
award o f a l i m o n y a r e i n t e r r e l a t e d , and t h e e n t i r e 
j u d g ment must be c o n s i d e r e d i n d e t e r m i n i n g w h e t h e r 
t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n as t o e i t h e r 
i s s u e . See O'Neal v. O' N e a l , 678 So. 2d 161 ( A l a . 
C i v . App. 1 9 9 6 ) . A p r o p e r t y d i v i s i o n does n o t have 
t o be e q u a l i n o r d e r t o be e q u i t a b l e b a s e d on t h e 
p a r t i c u l a r f a c t s o f e a c h c a s e ; a d e t e r m i n a t i o n o f 
what i s e q u i t a b l e r e s t s w i t h i n t h e so u n d d i s c r e t i o n 
o f t h e t r i a l c o u r t . See G o l d e n v. G o l d e n , 681 So. 
2d 605 ( A l a . C i v . App. 1 9 9 6 ) . " 

B a g g e t t v. B a g g e t t , 855 So. 2d 556, 559 ( A l a . C i v . App. 2 0 0 3 ) . 

A n a l y s i s 
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The w i f e f i r s t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n i t s 

d e t e r m i n a t i o n o f a l i m o n y and i n i t s d i v i s i o n o f p r o p e r t y and 

d e b t . 

"An award o f a l i m o n y and t h e d i v i s i o n o f m a r i t a l 
p r o p e r t y a r e c o n s i d e r e d t o g e t h e r and a r e m a t t e r s 
w i t h i n t h e d i s c r e t i o n o f t h e t r i a l c o u r t . C a r t e r v.  
C a r t e r , 934 So. 2d 406 ( A l a . C i v . App. 2 0 0 5 ) ( c i t i n g 
Ex p a r t e D u r b i n , 818 So. 2d 404, 408 ( A l a . 2 0 0 1 ) ) . 
B e c a u s e t h o s e m a t t e r s a r e i n t e r r e l a t e d , t h e e n t i r e 
j u dgment must be c o n s i d e r e d i n d e t e r m i n i n g w h e t h e r 
t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n as t o e i t h e r 
i s s u e . See [Harmon v.] Harmon, [928 So. 2d 295 ( A l a . 
C i v . App. 2 0 0 5 ) ] . F u r t h e r m o r e , a p r o p e r t y d i v i s i o n 
does n o t have t o be e q u a l , b u t i t must be e q u i t a b l e , 
J.H.F. v. P.S.F., 835 So. 2d 1024 ( A l a . C i v . App. 
2 0 0 2 ) , and i t must be ' s u p p o r t e d by t h e p a r t i c u l a r 
f a c t s o f t h e c a s e , ' Ex p a r t e E l l i o t t , 782 So. 2d 
308, 311 ( A l a . 2 0 0 0 ) . The d e t e r m i n a t i o n o f what i s 
e q u i t a b l e i s a m a t t e r o f d i s c r e t i o n f o r t h e t r i a l 
c o u r t . See C a r t e r , s u p r a . " 

C l e m e n t s v. C l e m e n t s , 990 So. 2d 383, 390 ( A l a . C i v . App. 

2 0 0 7 ) . The t r i a l c o u r t s h o u l d c o n s i d e r s e v e r a l f a c t o r s when 

d e t e r m i n i n g a p a r t y ' s need f o r a l i m o n y and when d i v i d i n g 

m a r i t a l p r o p e r t y , i n c l u d i n g " ' t h e l e n g t h o f t h e m a r r i a g e , t h e 

age and h e a l t h o f t h e p a r t i e s , t h e f u t u r e employment p r o s p e c t s 

o f t h e p a r t i e s , t h e s o u r c e , v a l u e , and t y p e o f p r o p e r t y owned, 

and t h e s t a n d a r d o f l i v i n g t o w h i c h t h e p a r t i e s have become 

a c c u s t o m e d d u r i n g t h e m a r r i a g e . ' " Ex p a r t e E l l i o t t , 782 So. 2d 

308, 311 ( A l a . 2000) ( q u o t i n g N o w e l l v. N o w e l l , 474 So. 2d 
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1128, 1129 ( A l a . C i v . App. 1 9 8 5 ) ) . 

I n t h i s c a s e , t h e w i f e was awa r d e d t h e m a r i t a l home and 

t h e h u s b a n d was r e q u i r e d t o pay t h e o u t s t a n d i n g d e b t on t h e 

m a r i t a l home; t h e m a r i t a l home was v a l u e d a t $3 0 1 , 0 0 0 . 2 The 

hu s b a n d was awarded a l l h i s i n t e r e s t i n e i g h t r e n t a l 

p r o p e r t i e s and was r e q u i r e d t o pay any o u t s t a n d i n g d e b t s on 

t h o s e p r o p e r t i e s ; t h e c o m b i n e d e q u i t y i n t h e r e n t a l p r o p e r t i e s 

e q u a l e d $250,000. The h u s b a n d was a l s o awarded t h r e e v e h i c l e s 

w i t h a c o m b i n e d e s t i m a t e d v a l u e o f $37,000. The p a r t i e s a l s o 

had a s i g n i f i c a n t amount o f d e b t t h a t t h e y had a c c u m u l a t e d 

d u r i n g t h e m a r r i a g e . The t r i a l c o u r t o b l i g a t e d t h e h u s b a n d t o 

pay t h e f i r s t and s e c o n d m o r t g a g e s on t h e m a r i t a l home a l o n g 

w i t h a p o r t i o n o f t h e p a r t i e s ' c r e d i t - c a r d d e b t ; t h e d e b t 

a s s i g n e d t o t h e h u s b a n d t o t a l e d $101,000. The t r i a l c o u r t 

o r d e r e d t h e w i f e t o be r e s p o n s i b l e f o r a p o r t i o n o f t h e 

p a r t i e s ' c r e d i t - c a r d d e b t t o t a l i n g $90,000, i n c l u d i n g d e b t 

a l l e g e d l y i n c u r r e d by t h e w i f e i n t h e c o u r s e o f o p e r a t i n g t h e 

eBay b u s i n e s s . Thus, t h e p r o p e r t y and d e b t awarded t o e a c h 

p a r t y i s s u b s t a n t i a l l y e q u a l . 

2The t r i a l c o u r t a l s o awarded t h e w i f e a l l t h e f u r n i s h i n g s 
i n t h e m a r i t a l home, a 2002 S u b u r b a n , and h e r i n t e r e s t i n h e r 
eBay b u s i n e s s -- i t e m s on w h i c h t h e p a r t i e s d i d n o t p l a c e 
v a l u e s . 
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The w i f e ' s income c o n s i s t e d o f $1,332 p e r month i n 

d i s a b i l i t y payments f r o m t h e SSA and $84 6 p e r month i n 

payments f r o m t h e R e t i r e m e n t Systems o f A l a b a m a . A f t e r t h e 

p a r t i e s ' s e p a r a t i o n , t h e w i f e a l s o r e c e i v e d $750 t o $1,000 p e r 

month f r o m a f a m i l y t r u s t . A c c o r d i n g t o t h e t e r m s o f t h e 

d i v o r c e j u d g m e n t , t h e w i f e w i l l r e c e i v e $1,000 p e r month i n 

a l i m o n y . Thus, t h e w i f e ' s t o t a l income i s between $3,928 and 

$4,178 p e r month. The w i f e ' s e x p e n s e s i n c l u d e d $650 t o $675 

p e r month i n n o n c o v e r e d m e d i c a l e x p e n s e s , $180 p e r month i n 

p s y c h o l o g i c a l c o u n s e l i n g , $2,550 i n c r e d i t - c a r d d e b t p a y m e n t s , 

and $380 p e r month i n e x p e n s e s f o r t h e p a r t i e s ' t h r e e d o g s . 

The w i f e w o u l d a l s o be r e s p o n s i b l e f o r t h e payment o f t a x e s , 

u t i l i t i e s , and m a i n t e n a n c e on t h e m a r i t a l home, w h i c h t o t a l 

a p p r o x i m a t e l y $850 p e r month. The t o t a l o f t h e w i f e ' s 

r e p o r t e d e x p e n s e s i s b e t w e e n $4,610 and $4,635 p e r month, 

w h i c h e x c e e d s h e r r e p o r t e d income by as much as $707 p e r 

month. 

However, t h e t r i a l c o u r t a l s o h e a r d t e s t i m o n y f r o m w h i c h 

i t c o u l d have i n f e r r e d t h a t t h e w i f e had a d d i t i o n a l income 

f r o m t h e eBay b u s i n e s s . The w i f e ' s t e s t i m o n y c o n c e r n i n g t h e 

p r o f i t a b i l i t y o f t h e b u s i n e s s was c o n f l i c t i n g . The w i f e 
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c l a i m e d t h a t she d i d n o t t r a c k w h e t h e r she had made a p r o f i t 

f r o m t h e b u s i n e s s and a l s o t e s t i f i e d t h a t she had o n l y b r o k e n 

e v e n . However, t h e w i f e a l s o t e s t i f i e d t h a t she had p a i d b a c k 

$20,000 o f h e r i n i t i a l i n v e s t m e n t i n t h e b u s i n e s s , t e s t i m o n y 

f r o m w h i c h t h e t r i a l c o u r t c o u l d have i n f e r r e d t h a t t h e w i f e 

had made a p r o f i t f r o m t h e b u s i n e s s . 

The h u s b a n d ' s income c o n s i s t e d o f a p p r o x i m a t e l y $14,583 

p e r month i n income f r o m h i s l a w p r a c t i c e . The h u s b a n d 

r e c e i v e d r e n t s f r o m t h e v a r i o u s r e n t a l p r o p e r t i e s ; h o w e v er, 

a c c o r d i n g t o t h e h u s b a n d and t h e p a r t i e s ' t a x r e t u r n s , t h e 

r e n t a l p r o p e r t i e s , i n t h e a g g r e g a t e , d i d n o t g e n e r a t e any 

income a f t e r e x p e n s e s were d e d u c t e d f r o m t h e r e n t s r e c e i v e d . 

I n f a c t , a c c o r d i n g t o t h e p a r t i e s ' t a x r e t u r n s , t h e e x p e n s e s 

on t h e r e n t a l p r o p e r t i e s e x c e e d t h e r e v e n u e s g e n e r a t e d by t h e 

r e n t s . The husband ' s r e p o r t e d m o n t h l y e x p e n s e s c o n s i s t e d o f 

$2,600 i n c r e d i t - c a r d d e b t p a y m e n t s , $900 e x p e n s e s f o r t h e 

c h i l d , $1,117 i n e x p e n s e s r e l a t e d t o t h e a p a r t m e n t where t h e 

hus b a n d c u r r e n t l y l i v e s , $2,200 i n payments on t h e f i r s t and 

s e c o n d m o r t g a g e s on t h e m a r i t a l home, $2,202 i n c o l l e g e 

e x p e n s e s f o r t h e o l d e r c h i l d , $200 i n a u t o m o b i l e m a i n t e n a n c e 

and r e p a i r s , $500 i n a u t o m o b i l e i n s u r a n c e premiums, and $2,000 
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i n s t a t e and f e d e r a l i n c o m e - t a x p a y m e n t s . The h u s b a n d l i s t e d 

e x p e n s e s f o r u t i l i t i e s and m a i n t e n a n c e o f t h e m a r i t a l home; 

however, f o l l o w i n g t h e e n t r y o f t h e d i v o r c e judgment t h e w i f e 

w o u l d be r e s p o n s i b l e f o r t h o s e e x p e n s e s . The h u s b a n d a l s o 

l i s t e d $1,661 i n e x p e n s e s r e l a t i n g t o t h e D a u p h i n I s l a n d 

p r o p e r t y ; however, a c c o r d i n g t o t h e e v i d e n c e s u b m i t t e d by t h e 

hu s b a n d , t h e D a u p h i n I s l a n d p r o p e r t y r e n t s f o r $1,600 p e r 

month. 3 Thus, a l l e x c e p t $61 o f t h e e x p e n s e s f o r t h e D a u p h i n 

I s l a n d p r o p e r t y w o u l d be o f f s e t by t h e r e n t r e c e i v e d . The 

hu s b a n d a n t i c i p a t e d t h a t h i s m o n t h l y e x p e n s e s w o u l d i n c r e a s e 

by an a d d i t i o n a l $550 when t h e c h i l d s t a r t e d c o l l e g e i n A u g u s t 

2009, and t h e h u s b a n d was a l s o o r d e r e d t o pay t h e w i f e $1,000 

p e r month i n a l i m o n y and w i l l have t o p ay $380 p e r month as 

h i s h a l f o f t h e e s t i m a t e d e x p e n s e s a s s o c i a t e d w i t h t h e 

p a r t i e s ' t h r e e d o g s , b r i n g i n g t h e husband ' s t o t a l m o n t h l y 

e x p e n s e s t o $13,710 -- $873 l e s s t h a n h i s m o n t h l y i n c o m e . 

However, t h e t r i a l c o u r t a l s o had i n f o r m a t i o n i n t h e f o r m o f 

t h e h u s b a n d ' s t e s t i m o n y and f r o m t h e p a r t i e s ' t a x r e t u r n s 

i n d i c a t i n g t h a t t h e h u s b a n d had a d d i t i o n a l e x p e n s e s r e l a t e d t o 

3The h u s b a n d t e s t i f i e d t h a t a l t h o u g h t h e D a u p h i n I s l a n d 
p r o p e r t y was r e n t e d , t h e c u r r e n t r e n t e r was 2.5 months i n 
a r r e a r s on t h e r e n t . 
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t h e r e n t a l p r o p e r t i e s t h a t r e s u l t e d i n t h e h u s b a n d ' s b e i n g 

u n a b l e t o meet h i s m o n t h l y e x p e n s e s e a c h month w i t h o u t 

i n c u r r i n g a d d i t i o n a l d e b t . 

I t a p p e a r s t h a t b o t h p a r t i e s w i l l have d i f f i c u l t i e s 

p a y i n g t h e i r m o n t h l y e x p e n s e s a f t e r t h e d i v o r c e . 4 From t h e 

t e s t i m o n y o f t h e p a r t i e s and t h e o t h e r e v i d e n c e , t h e t r i a l 

c o u r t c o u l d have d e t e r m i n e d t h a t t h e h u s b a n d was u n a b l e t o pay 

a d d i t i o n a l a l i m o n y t o t h e w i f e and t h a t t h e w i f e , i n f a c t , had 

an a d d i t i o n a l s o u r c e o f income i n t h e f o r m o f t h e eBay 

b u s i n e s s . T h i s c o u r t has s t a t e d t h a t " [ n ] e i t h e r p a r t y c a n 

m a i n t a i n h i s o r h e r f o r m e r s t a t u s , w h i c h r e s u l t e d f r o m t h e 

c o m b i n e d i n c o m e s , now t h a t t h o s e incomes must s u p p o r t two 

h o u s e h o l d s . " G a t e s v. G a t e s , 830 So. 2d 746, 750 ( A l a . C i v . 

App. 2 0 0 2 ) . M o r e o v e r , t h e d i v i s i o n o f m a r i t a l p r o p e r t y i s 

s u b s t a n t i a l l y e q u a l . Thus, we c a n n o t s a y t h a t t h e t r i a l 

c o u r t ' s d i v i s i o n o f m a r i t a l p r o p e r t y and i t s award o f a l i m o n y 

was i n e q u i t a b l e c o n s i d e r i n g t h e f a c t s o f t h i s c a s e . See Vaughn  

v. Vaughn, 586 So. 2d 218, 219 ( A l a . C i v . App. 1 9 9 1 ) ( " A n award 

o f p r o p e r t y does n o t have t o be e q u a l , b u t i t must be 

e q u i t a b l e b a s e d on t h e f a c t s o f e a c h c a s e . " ) . 

4 N e i t h e r t h e h u s b a n d ' s n o r t h e w i f e ' s r e p o r t e d e x p e n s e s 
i n c l u d e d b a s i c i t e m s s u c h as f o o d and c l o t h i n g . 
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The w i f e n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n i t s 

c a l c u l a t i o n o f c h i l d s u p p o r t b e c a u s e , she a r g u e s , t h e award o f 

$700 i n c h i l d s u p p o r t was l e s s t h a n t h e amount she w o u l d have 

been awarded had t h e p a r t i e s ' income n o t e x c e e d e d t h e maximum 

income l i s t e d i n t h e t a b l e appended t o R u l e 32, A l a . R. J u d . 

Ad m i n . 5 When t h e g r o s s a d j u s t e d income o f t h e p a r t i e s t o a 

d i v o r c e e x c e e d s t h e amount l i s t e d i n t h e t a b l e appended t o 

R u l e 32, t h e t r i a l c o u r t can e x e r c i s e i t s d i s c r e t i o n i n 

e s t a b l i s h i n g a c h i l d - s u p p o r t o b l i g a t i o n . R u l e 3 2 ( C ) ( 1 ) . " T h i s 

c o u r t has h e l d , however, t h a t a t r i a l c o u r t ' s d i s c r e t i o n i s 

n o t u n b r i d l e d and t h a t t h e amount o f c h i l d s u p p o r t a w a r d e d 

must r e l a t e t o t h e r e a s o n a b l e and n e c e s s a r y needs o f t h e 

c h i l d r e n as w e l l as t o t h e a b i l i t y o f t h e o b l i g o r t o pay f o r 

t h o s e n e e d s . " Dyas v. Dyas, 683 So. 2d 971, 973 ( A l a . C i v . 

5The c h i l d - s u p p o r t - o b l i g a t i o n t a b l e appended t o R u l e 32 
was amended, e f f e c t i v e J a n u a r y 1, 2009, i n c r e a s i n g t h e u p p e r 
l i m i t o f t h e c o m b i n e d a d j u s t e d g r o s s income l i s t e d i n t h e 
t a b l e f r o m $10,000 p e r month t o $20,000 p e r month. The 
p a r t i e s ' income f a l l s b e l o w t h e maximum amount l i s t e d i n t h e 
amended t a b l e . The p r e f a c e t o R u l e 32 p r o v i d e s t h a t t h e 
amended r u l e a p p l i e s t o " a l l new a c t i o n s f i l e d o r p r o c e e d i n g s 
i n s t i t u t e d on o r a f t e r J a n u a r y 1, 2009. Any a c t i o n s o r 
p r o c e e d i n g s i n s t i t u t e d b e f o r e J a n u a r y 1, 2009, s h a l l be 
g o v e r n e d by R u l e 32 as i t r e a d b e f o r e J a n u a r y 1, 2009." 
B e c a u s e t h e h u s b a n d f i l e d h i s c o m p l a i n t f o r a d i v o r c e b e f o r e 
J a n u a r y 1, 2009, R u l e 32 as i t r e a d b e f o r e J a n u a r y 1, 2009, 
a p p l i e s t o t h i s c a s e . 
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App. 1 9 9 5 ) . 

The h u s b a n d t e s t i f i e d t h a t he p r o v i d e s t h e c h i l d w i t h a 

p r e - p a i d c r e d i t c a r d w i t h $700 i n f u n d s e v e r y month, i n 

a d d i t i o n t o p a y i n g f o r t h e c h i l d ' s a u t o m o b i l e i n s u r a n c e , 

m a i n t e n a n c e , and g a s o l i n e . The mother t e s t i f i e d t h a t she had 

s p e n t a d d i t i o n a l money i n o r d e r t o meet t h e c h i l d ' s b a s i c 

n e e d s ; however, she d i d n o t p r o v i d e any e v i d e n c e as t o t h e 

amount t h a t she had s p e n t i n e x c e s s o f t h e $700 p e r month 

p r o v i d e d by t h e h u s b a n d . B e c a u s e t h e w i f e d i d n o t p r e s e n t any 

e v i d e n c e as t o t h e amounts above $700 r e q u i r e d t o p r o v i d e f o r 

t h e c h i l d ' s r e a s o n a b l e and n e c e s s a r y n e e d s , t h e t r i a l c o u r t 

d i d n o t have any b a s i s on w h i c h t o award a d d i t i o n a l c h i l d 

s u p p o r t . W a s h i n g t o n v. W a s h i n g t o n , 24 So. 3d 1126, 1135 ( A l a . 

C i v . App. 2 0 0 9 ) . T h e r e f o r e , we f i n d no e r r o r on t h e p a r t o f 

t h e t r i a l c o u r t i n d e t e r m i n i n g t h e h u s b a n d ' s c h i l d - s u p p o r t 

o b l i g a t i o n . 

F i n a l l y , t h e w i f e a r g u e s t h a t t h e t r i a l c o u r t e r r e d when 

i t t e r m i n a t e d t h e h u s b a n d ' s c h i l d - s u p p o r t o b l i g a t i o n when t h e 

c h i l d began c o l l e g e i n A u g u s t 2009 i n s t e a d o f when t h e c h i l d 

r e a c h e d h i s 1 9 t h b i r t h d a y , w h i c h o c c u r r e d i n November 2009. 

I t a p p e a r s f r o m t h e w i f e ' s t e s t i m o n y a t t r i a l t h a t she o n l y 
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r e q u e s t e d c h i l d s u p p o r t u n t i l t h e c h i l d began c o l l e g e i n 

A u g u s t 2009; t h a t i s what t h e t r i a l c o u r t awarded h e r . The 

w i f e r e s p o n d e d , " y e s , s i r , " when a s k e d by h e r c o u n s e l : "Are 

you a s k i n g f o r c h i l d s u p p o r t b e tween now and when [ t h e c h i l d ] 

goes t o s c h o o l ? " 

"The l a w i s w e l l s e t t l e d t h a t a p a r t y may n o t 
i n d u c e an e r r o r by t h e t r i a l c o u r t and t h e n a t t e m p t 
t o w i n a r e v e r s a l b a s e d on t h a t e r r o r . 'A p a r t y may 
n o t p r e d i c a t e an argument f o r r e v e r s a l on " i n v i t e d 
e r r o r , " t h a t i s , " e r r o r i n t o w h i c h he has l e d o r 
l u l l e d t h e t r i a l c o u r t . " ' A t k i n s v. L e e , 603 So. 2d 
937, 945 ( A l a . 1 9 9 2 ) ( q u o t i n g D i x i e Highway E x p r e s s ,  
I n c . v. S o u t h e r n Ry., 286 A l a . 646, 651, 244 So. 2d 
591, 595 ( 1 9 7 1 ) ) . 'That d o c t r i n e [ o f i n v i t e d e r r o r ] 
p r o v i d e s t h a t a p a r t y may n o t c o m p l a i n o f e r r o r i n t o 
w h i c h he has l e d t h e c o u r t . ' Ex p a r t e K i n g , 643 So. 
2d 1364, 1366 ( A l a . 1 9 9 3 ) . 'A p a r t y c a n n o t w i n a 
r e v e r s a l on an e r r o r t h a t p a r t y has i n v i t e d t h e 
t r i a l c o u r t t o commit.' N e a l v. N e a l , 856 So. 2d 
766, 784 ( A l a . 2 0 0 2 ) . " 

M o b i l e I n f i r m a r y Med. C t r . v. Hodgen, 884 So. 2d 80 1 , 80 8 

( A l a . 2 0 0 3 ) . B e c a u s e t h e w i f e t e s t i f i e d t h a t she o n l y w a n t e d 

c h i l d s u p p o r t u n t i l t h e c h i l d began c o l l e g e , i f t h e t r i a l 

c o u r t c o m m i t t e d any e r r o r i n t e r m i n a t i n g t h e h u s b a n d ' s c h i l d -

s u p p o r t o b l i g a t i o n a t t h a t t i m e , i t was i n t h e n a t u r e o f 

i n v i t e d e r r o r and i t c a n n o t s e r v e as t h e b a s i s t o w i n a 

r e v e r s a l on a p p e a l . 

M o r e o v e r , t h e w i f e ' s argument on t h i s i s s u e c o n s i s t s o n l y 
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o f t h e f o l l o w i n g s t a t e m e n t : " F i n a l l y , t h e [ h ] u s b a n d s h o u l d 

have been r e q u i r e d t o pay t h e [ w ] i f e c h i l d s u p p o r t u n t i l 

November 2009, when t h e [ c h i l d ] t u r n e d 19, n o t A u g u s t 2009 

when t h e [ c h i l d ] l e f t f o r c o l l e g e . " B e c a u s e t h e w i f e ' s 

argument i s n o t s u p p o r t e d by any a u t h o r i t y , i t does n o t meet 

t h e r e q u i r e m e n t s o f R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., and we 

need n o t f u r t h e r c o n s i d e r i t . See Asam v. D e v e r e a u x , 686 So. 

2d 1222, 1224 ( A l a . C i v . App. 1 9 9 6 ) ( " [ A ] p p e l l a t e c o u r t s do 

n o t , 'based on u n d e l i n e a t e d p r o p o s i t i o n s , c r e a t e l e g a l 

a r g u m e n t s f o r t h e a p p e l l a n t . ' McLemore v. F l e m i n g , 6 0 4 So. 2d 

353, 353 ( A l a . 1 9 9 2 ) . T h i s c o u r t w i l l a d d r e s s o n l y t h o s e 

i s s u e s p r o p e r l y p r e s e n t e d and f o r w h i c h s u p p o r t i n g a u t h o r i t y 

has been c i t e d . " ) . 

C o n c l u s i o n 

B e c a u s e t h e w i f e has n o t d e m o n s t r a t e d any e r r o r by t h e 

t r i a l c o u r t , t h e t r i a l c o u r t ' s judgment i s due t o be a f f i r m e d . 

AFFIRMED. 

B r y a n and Moore, J J . , c o n c u r . 

Thompson, P . J . , c o n c u r s i n t h e r e s u l t i n p a r t and 

d i s s e n t s i n p a r t , w i t h w r i t i n g . 

P i t t m a n , J . , r e c u s e s h i m s e l f . 
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THOMPSON, P r e s i d i n g J u d g e , c o n c u r r i n g i n t h e r e s u l t i n p a r t 

and d i s s e n t i n g i n p a r t . 

A f t e r r e v i e w i n g t h e r e c o r d on a p p e a l , I b e l i e v e t h a t t h e 

t r i a l c o u r t e r r e d i n r e a c h i n g i t s p r o p e r t y d i v i s i o n and 

a l i m o n y a ward. I t i s w e l l s e t t l e d t h a t a p r o p e r t y d i v i s i o n 

must be e q u i t a b l e , n o t e q u a l . G o l d e n v. G o l d e n , 681 So. 2d 

605, 608 ( A l a . C i v . App. 1 9 9 6 ) ; P a r r i s h v. P a r r i s h , 617 So. 2d 

1036, 1038 ( A l a . C i v . App. 1 9 9 3 ) ; see a l s o K o v a k i s v. K o v a k i s , 

12 So. 3d 693, 700 ( A l a . C i v . App. 2008) (A p r o p e r t y d i v i s i o n 

and a l i m o n y award must be e q u i t a b l e u n d e r t h e p a r t i c u l a r f a c t s 

o f t h e c a s e ) . F u r t h e r , i n f a s h i o n i n g a p r o p e r t y d i v i s i o n and 

an award o f a l i m o n y , t h e t r i a l c o u r t must c o n s i d e r f a c t o r s 

s u c h as t h e e a r n i n g c a p a c i t i e s o f t h e p a r t i e s ; t h e i r f u t u r e 

p r o s p e c t s ; t h e i r a g e s , h e a l t h , and s t a t i o n i n l i f e ; t h e l e n g t h 

o f t h e p a r t i e s ' m a r r i a g e ; and t h e s o u r c e , v a l u e , and t y p e o f 

m a r i t a l p r o p e r t y . R o b i n s o n v. R o b i n s o n , 795 So. 2d 729, 734 

( A l a . C i v . App. 2 0 0 1 ) . 

In t h i s c a s e , t h e r e c o r d i n d i c a t e s t h a t t h e p a r t i e s 

m a r r i e d a f t e r t h e h u s b a n d f i n i s h e d h i s f i r s t y e a r o f l a w 

s c h o o l and t h a t t h e w i f e w o r k e d and s u p p o r t e d t h e c o u p l e 

d u r i n g h i s l a s t two y e a r s o f law s c h o o l . The p a r t i e s were 
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m a r r i e d f o r more t h a n 25 y e a r s . The h u s b a n d ' s f u t u r e e a r n i n g 

p r o s p e c t s a r e s i g n i f i c a n t l y h i g h e r t h a n t h o s e o f t h e w i f e , who 

i s d i s a b l e d . 

G i v e n t h e f a c t s o f t h i s c a s e , I must r e s p e c t f u l l y d i s s e n t 

f r o m t h e main o p i n i o n ' s a f f i r m a n c e o f t h e t r i a l c o u r t ' s 

p r o p e r t y d i v i s i o n and a l i m o n y award. I c o n c u r i n t h e r e s u l t 

w i t h r e g a r d t o t h e i s s u e o f c h i l d s u p p o r t . 
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