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MOORE, Judge. 

Robin L. Strange appeals from a summary judgment e n t e r e d 

by the M a r s h a l l C i r c u i t C ourt i n f a v o r of A l l e n D a v i s i n an 

a c t i o n a r i s i n g from the a b o r t e d s a l e of a house l o c a t e d i n 

A l b e r t v i l l e . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 
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The f o l l o w i n g f a c t s are based on the m a t e r i a l s the 

p a r t i e s s u b m i t t e d t o the c i r c u i t c o u r t i n s u p p o r t of and i n 

o p p o s i t i o n t o D a v i s ' s motion f o r a summary judgment. In 1995, 

Davis and h i s s i s t e r a c q u i r e d by w a r r a n t y deed a house l o c a t e d 

i n A l b e r t v i l l e . In May 2002, Strange c o n t a c t e d Davis about 

p o s s i b l y p u r c h a s i n g the house, which was a d v e r t i s e d f o r s a l e . 

A f t e r s e v e r a l c o n v e r s a t i o n s , on May 26, 2002, Davis and 

Strange met a t the house and reached an o r a l agreement by 

which Strange agreed t o purchase the house f o r $35,000, w i t h 

a $4,000 down payment and D a v i s ' s f i n a n c i n g the b a l a n c e 

because of Strange's bad c r e d i t r a t i n g . 1 K e l l y W i l s o n , a 

f r i e n d of Strange's who had been h o l d i n g some funds f o r 

S t r a n g e , t e n d e r e d a check t o Davis f o r $4,000 a t t h a t 

1 I n h i s d e p o s i t i o n , D a v i s r e c a l l e d the t r a n s a c t i o n 
somewhat d i f f e r e n t l y , b u t , f o r purposes of the motion f o r a 
summary judgment, Davis a d m i t t e d t h a t " [ t ] h e p a r t i e s b e l i e v e d 
t h a t Ms. Strange was p u r c h a s i n g the house f o r $35,000 w i t h the 
b a l a n c e f i n a n c e d by Mr. Davis a t a monthly r a t e t o be 
determined by an a m o r t i z a t i o n s c h e d u l e . " 
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m e e t i n g . 2 , 3 Davis then i n f o r m e d Strange t h a t he would take 

care of the "paperwork," which b o t h p a r t i e s u n d e r s t o o d t o mean 

the documentation of the t r a n s a c t i o n , and t h a t he would 

p r o v i d e Strange an a m o r t i z a t i o n s c h e d u l e so t h a t she c o u l d 

deduct the i n t e r e s t on her payments on her income-tax r e t u r n s . 

Strange and W i l s o n b o t h s t a t e d i n t h e i r a f f i d a v i t s t h a t Davis 

had s a i d he would have the paperwork a v a i l a b l e " i n a few 

da y s . " Davis gave Strange the keys t o the house and t o l d 

Strange she c o u l d move i n t o the house whenever she was ready. 

Davis t e s t i f i e d t h a t he s u b s e q u e n t l y c o n t a c t e d h i s 

a t t o r n e y t o p r e p a r e the n e c e s s a r y paperwork m e m o r i a l i z i n g the 

p a r t i e s ' agreement. A c c o r d i n g t o the a t t o r n e y ' s l e g a l 

s e c r e t a r y , the a t t o r n e y i n f o r m e d her t h a t Davis would soon be 

i n the o f f i c e t o p r o v i d e her w i t h i n f o r m a t i o n r e g a r d i n g the 

t r a n s a c t i o n ; Davis v i s i t e d the o f f i c e near the end of June or 

2 A t one p o i n t i n h i s d e p o s i t i o n , Davis d e n i e d t h a t W i l s o n 
was the man who made the t e n d e r ; however, W i l s o n a t t e s t e d t h a t 
he was the o n l y man a t t e n d i n g the meeting w i t h S t r a n g e , and 
Davis t e s t i f i e d a t another p o i n t t h a t W i l s o n must have been 
the man. 

3 S t r a n g e t e s t i f i e d t h a t W i l s o n l o a n e d her a p o r t i o n of the 
$4,000 and t h a t she p a i d him back v a r i o u s amounts u n t i l W i l s o n 
i n f o r m e d her t h a t she no l o n g e r owed him any money. Strange 
s t a t e d t h a t she b e l i e v e d t h a t she had re i m b u r s e d W i l s o n i n 
f u l l but t h a t she d i d not know whether she had p a i d back 
" e v e r y dime" of the l o a n . 
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the f i r s t of J u l y and t o l d the s e c r e t a r y the p u r c h a s e r ' s name 

and the f i n a n c i a l terms of the t r a n s a c t i o n ; and, based on t h a t 

i n f o r m a t i o n , the s e c r e t a r y d r a f t e d a document e n t i t l e d "Lease 

With O p t i o n t o Purchase and C o n t r a c t of S a l e " ("the document") 

i n which she c h a r a c t e r i z e d the $4,000 down payment i n t h a t 

document as a " n o n - r e f u n d a b l e purchase o p t i o n payment." The 

s e c r e t a r y a l s o t e s t i f i e d t h a t she then l e f t the document i n 

the a t t o r n e y ' s o f f i c e f o r h i s r e v i e w but t h a t the a t t o r n e y 

never r e t u r n e d i t t o her f o r any c o r r e c t i o n s and the document 

remained i n a f i l e i n the a t t o r n e y ' s o f f i c e . S trange and 

W i l s o n , who b o t h l e a r n e d of the document d u r i n g the 

l i t i g a t i o n , a t t e s t e d t h a t the document d i d not a c c u r a t e l y 

m e m o r i a l i z e the t r a n s a c t i o n . 

A c c o r d i n g t o the s e c r e t a r y , over the next few months, 

Davis would s t o p by p e r i o d i c a l l y and i n d i c a t e t o her t h a t he 

was t r y i n g t o " g e t a h o l d " of Strange f o r her t o come i n t o the 

o f f i c e , but Davis never r e q u e s t e d t h a t the s e c r e t a r y t r y t o 

c o n t a c t S trange. Davis t e s t i f i e d t h a t he had i d e n t i f i e d t o 

Strange the a t t o r n e y who was d r a f t i n g the paperwork and had 

asked Strange t o go t o the a t t o r n e y ' s o f f i c e t o r e v i e w the 

d r a f t of the paperwork. Davis f u r t h e r t e s t i f i e d t h a t he had 
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i n q u i r e d of the a t t o r n e y ' s o f f i c e on s e v e r a l o c c a s i o n s whether 

Strange had re v i e w e d the paperwork and t h a t he was t o l d on 

each o c c a s i o n t h a t Strange had not v i s i t e d the o f f i c e . In her 

d e p o s i t i o n , Strange d e n i e d t h a t Davis had ever t o l d her who 

the a t t o r n e y was, and she t e s t i f i e d t h a t she had never asked. 

In her a f f i d a v i t , Strange f u r t h e r a t t e s t e d t h a t Davis had t o l d 

her t h a t h i s a t t o r n e y was d r a f t i n g the paperwork but t h a t 

Davis had never t o l d her t h a t the paperwork was ready or asked 

her t o re v i e w the paperwork. N e i t h e r Davis nor Strange 

r e v i e w e d the document d u r i n g t h i s p e r i o d . 

D u r i n g the s e v e r a l months the document remained i n the 

a t t o r n e y ' s o f f i c e , Strange made monthly payments of $369 4 t o 

Davis through D a v i s ' s a s s i s t a n t . Strange s t a t e d i n her 

a f f i d a v i t t h a t she had ex p e c t e d t o r e c e i v e the paperwork 

r e g a r d i n g the t r a n s a c t i o n w i t h i n a few days of the p a r t i e s ' 

e n t e r i n g i n t o the o r a l agreement. She t e s t i f i e d i n her 

d e p o s i t i o n t h a t , on each o c c a s i o n she made a payment, she had 

4 S t r a n g e t e s t i f i e d t h a t , a t the time the p a r t i e s e n t e r e d 
i n t o the o r a l agreement, Strange i n f o r m e d Davis t h a t she c o u l d 
not a f f o r d monthly payments above $400. A t some p o i n t , Davis 
i n f o r m e d Strange t h a t the monthly payments would be $369 f o r 
between "12 and 15 y e a r s . " A p p a r e n t l y , the amount was based 
on a 12% i n t e r e s t r a t e . 
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i n q u i r e d of D a v i s ' s a s s i s t a n t as t o the s t a t u s of the 

paperwork. S t r a n g e a l s o t e s t i f i e d t h a t , on one o c c a s i o n , she 

o v e r h e a r d Davis i n f o r m h i s a s s i s t a n t over a r a d i o t h a t the 

paperwork was not y e t complete and t h a t Davis would c o n t a c t 

S t r a n g e once Davis had o b t a i n e d the paperwork. S t r a n g e 

f u r t h e r t e s t i f i e d t h a t she a l s o spoke w i t h Davis "a few t i m e s " 

about the paperwork, which Davis d e n i e d . A c c o r d i n g t o 

S t r a n g e , on one o c c a s i o n , Davis i n f o r m e d S t r a n g e t h a t he had 

e n c o u n t e r e d a problem o b t a i n i n g the paperwork because 

"something was g o i n g on w i t h the a t t o r n e y ' s w i f e , " 5 b u t , 

S t r a n g e s a i d , Davis had promised he would g i v e S t r a n g e the 

paperwork as soon as i t was r e a d y . At t h a t t i m e , S t r a n g e 

b e l i e v e d t h a t Davis would p r o v i d e the paperwork and t h a t Davis 

was t e l l i n g the t r u t h about the a t t o r n e y ' s w i f e . S t r a n g e d i d 

not i n f o r m Davis t h a t , u n l e s s she r e c e i v e d the paperwork 

p r o m p t l y , she would move out of the house w i t h o u t making any 

f u r t h e r payments. 

5 I n her d e p o s i t i o n , S t r a n g e t e s t i f i e d t h a t Davis d i d not 
e l a b o r a t e on the m a t t e r , b u t , i n her a f f i d a v i t , S t r a n g e 
a t t e s t e d t h a t Davis had s a i d t h a t the a t t o r n e y was b e h i n d on 
h i s work because the a t t o r n e y ' s w i f e had had a baby. 
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St r a n g e t e s t i f i e d t h a t , a f t e r more time l a p s e d w i t h o u t 

Davis p r o d u c i n g the paperwork, she e v e n t u a l l y f e l t t h a t Davis 

d i d not i n t e n d t o g i v e her the paperwork. S t r a n g e spoke w i t h 

W i l s o n and c o n t a c t e d an a t t o r n e y . Based on those 

c o n v e r s a t i o n s , S t r a n g e c o n c l u d e d t h a t she needed the paperwork 

Davis had promised t o d e l i v e r t o a s s u r e her l e g a l r i g h t s t o 

the house and t h a t she s h o u l d w i t h h o l d f u r t h e r payment u n t i l 

she r e c e i v e d the paperwork. S t r a n g e t e s t i f i e d t h a t she then 

t e l e p h o n e d Davis and t o l d him t h a t , i f she d i d not r e c e i v e the 

paperwork, she was not g o i n g t o pay the October 2002 payment. 

S t r a n g e was not sure whether t h a t t e l e p h o n e c a l l o c c u r r e d 

b e f o r e or a f t e r the October payment was due. Davis d e n i e d 

t h a t S t r a n g e had ever r e q u e s t e d the paperwork from him, and he 

s t a t e d t h a t , i f she had, he would have d i r e c t e d her t o the 

a t t o r n e y ' s o f f i c e . 

When S t r a n g e d i d not make the payment due on the f i r s t of 

October, Davis i n f o r m e d S t r a n g e ' s a d u l t daughter who l i v e d i n 

the house, i n two s e p a r a t e c o n v e r s a t i o n s u s i n g what the 

daughter d e s c r i b e d i n her a f f i d a v i t as a " h a t e f u l t o n e , " t h a t 

he c o n s i d e r e d h i m s e l f the owner of the house, t h a t he d i d not 

a u t h o r i z e any of S t r a n g e ' s o t h e r r e l a t i v e s t o r e s i d e i n the 
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house, 6 and t h a t he would e v i c t Strange i f Strange d i d not 

r e m i t the October payment by October 15. Strange t e s t i f i e d 

t h a t she c o n s i d e r e d those statements t o be h a r a s s i n g . Strange 

c o n t a c t e d her a t t o r n e y , and her a t t o r n e y d r a f t e d a l e t t e r t o 

D a v i s i n which the a t t o r n e y i n d i c a t e d t h a t Strange had 

w i t h h e l d the October payment due, i n p a r t , t o D a v i s ' s f a i l u r e 

t o p r o v i d e Strange the paperwork. The l e t t e r f u r t h e r s t a t e d 

t h a t Strange no l o n g e r wanted t o buy the house and t h a t she 

would v a c a t e the house upon D a v i s ' s r e t u r n i n g t o Strange the 

$4,00 0 down payment she had made or by November 1, 2 002. The 

l e t t e r f u r t h e r s t a t e d t h a t the monthly payments c o u l d be 

t r e a t e d as r e n t , but i t t h r e a t e n e d t h a t l i t i g a t i o n would be 

commenced i f the f u l l down payment was not r e t u r n e d t o 

Stra n g e . 

D a v i s t e s t i f i e d t h a t he r e c e i v e d the l e t t e r from 

Strange's a t t o r n e y . Strange t e s t i f i e d t h a t D a v i s t e l e p h o n e d 

her about the l e t t e r and t h a t she t o l d D a v i s t h a t she had had 

her a t t o r n e y send the l e t t e r because she had not r e c e i v e d the 

paperwork and because she f e l t l i k e she c o u l d be thrown out of 

6 A c c o r d i n g t o Strange's daughter, S t r a n g e ' s s i s t e r , who 
was v e r y i l l , was s t a y i n g w i t h Strange a t the time . 
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the house a t any time w i t h o u t i t . A c c o r d i n g t o Str a n g e , D a v i s 

t o l d her t h a t she s h o u l d not have sent the l e t t e r and t h a t , i f 

she d i d not pay the October payment, she would need t o move. 

I n her a f f i d a v i t , Strange added t h a t , d u r i n g t h a t t e l e p h o n e 

c o n v e r s a t i o n , D a v i s d i d not t e l l her t h a t he had the paperwork 

or t h a t he would p r o v i d e her the paperwork and he d i d not 

d i r e c t her t o the a t t o r n e y ' s o f f i c e t o r e v i e w the paperwork. 

D a v i s r e c a l l e d h a v i n g t a l k e d t o Strange about her not making 

the October payment, but he d i d not r e c a l l her m e n t i o n i n g h i s 

f a i l u r e t o p r o v i d e her the paperwork as her reason f o r not 

h a v i n g made the payment. 

Strange and her f a m i l y v a c a t e d the house on November 1, 

2002. Strange t e s t i f i e d t h a t she f e l t i t was b e s t f o r her t o 

va c a t e the house because D a v i s had f a i l e d t o p r o v i d e the 

paperwork he had pro m i s e d and he d i d not " h o l d [ ] up h i s end of 

the agreement." Strange t e s t i f i e d t h a t she had not wanted t o 

v a c a t e the house and t h a t she had been happy l i v i n g i n the 

house but t h a t she had v a c a t e d the house d e s p i t e the f a c t t h a t 

she was not a c t u a l l y e v i c t e d . D a v i s d i d not r e f u n d the $4,000 

down payment t o Strange. I n her a f f i d a v i t , Strange s t a t e d 

t h a t D a v i s had i n f o r m e d her t h a t he had kept the down payment 
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t o cover the c o s t s of r e p l a c i n g the c a r p e t i n the house, 

which, D a v i s c l a i m e d , had been damaged by Strange's f a m i l y ; 

however, Strange a t t e s t e d t h a t the c a r p e t had not been damaged 

and t h a t she had had the c a r p e t s p r o f e s s i o n a l l y c l e a n e d b e f o r e 

v a c a t i n g the house. D a v i s a l s o t e s t i f i e d t h a t he had not 

r e p l a c e d the c a r p e t but t h a t he had mere l y had the c a r p e t 

c l e a n e d f o r $50 or $100. 

On December 9, 2002, Strange f i l e d a f o u r - c o u n t c o m p l a i n t 

a g a i n s t D a v i s a s s e r t i n g c l a i m s of breach of c o n t r a c t , f r a u d , 

harassment, and w r o n g f u l e v i c t i o n . D a v i s f i l e d an answer and 

a c o u n t e r c l a i m i n e a r l y 2003. The case went t o t r i a l on 

J a n u a r y 9, 2006, but a m i s t r i a l was d e c l a r e d . On J u l y 6, 

2007, D a v i s moved f o r a summary judgment on a l l c l a i m s 

a s s e r t e d i n the c o m p l a i n t ; Strange f i l e d a response t o the 

summary-judgment motion on August 17, 2007. The c i r c u i t c o u r t 

g r a n t e d the motion f o r a summary judgment on November 26, 

2007. Strange a p p e a l e d t o t h i s c o u r t on J a n u a r y 11, 2008. 

T h i s c o u r t d i s m i s s e d t h a t a p p e a l as b e i n g from a n o n f i n a l 

judgment on J u l y 3, 2008. The c i r c u i t c o u r t then d i s m i s s e d 

D a v i s ' s c o u n t e r c l a i m , r e n d e r i n g the summary judgment f i n a l on 

J u l y 7, 2009. Strange then a p p e a l e d t o t h i s c o u r t on August 
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1 1 , 2009. T h i s c o u r t s u b s e q u e n t l y g r a n t e d S t r a n g e ' s motion t o 

i n c o r p o r a t e the r e c o r d from the f i r s t a p p e a l . 

On a p p e a l , S t r a n g e argues t h a t the c i r c u i t c o u r t e r r e d i n 

g r a n t i n g the motion f o r a summary judgment on each count 

a s s e r t e d i n the c o m p l a i n t . 

Our s t a n d a r d o f r e v i e w i n cases i n which a summary 

judgment has been e n t e r e d i s w e l l s e t t l e d : 

" ' " ' T h i s C o u r t ' s r e v i e w of a summary 
judgment i s de novo. W i l l i a m s v. S t a t e Farm  
Mut. Auto. I n s . Co., 886 So. 2d 72, 74 
( A l a . 2003). We a p p l y the same s t a n d a r d of 
r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the 
movant has made a prima f a c i e showing t h a t 
no genuine i s s u e of m a t e r i a l f a c t e x i s t s 
and t h a t the movant i s e n t i t l e d t o a 
judgment as a matter of law. R u l e 5 6 ( c ) , 
A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d  
of Alabama v. H o d u r s k i , 899 So. 2d 949, 
952-53 ( A l a . 2004) . In making such a 
d e t e r m i n a t i o n , we must r e v i e w the e v i d e n c e 
i n the l i g h t most f a v o r a b l e t o the 
nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 
758 ( A l a . 1986). Once the movant makes a 
prima f a c i e showing t h a t t h e r e i s no 
genuine i s s u e of m a t e r i a l f a c t , the burden 
then s h i f t s t o the nonmovant t o produce 
" s u b s t a n t i a l e v i d e n c e " as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass  
v. S o u t h T r u s t Bank of B a l d w i n County, 53 8 
So. 2d 794, 797-98 ( A l a . 1989); A l a . Code 
1975, § 12-21-12. " [ S ] u b s t a n t i a l e v i d e n c e 
i s e v i d e n c e of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
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e x i s t e n c e of the f a c t sought t o be proved." 
West v. Founders L i f e A s s u r . Co. of F l a . , 
547 So. 2d 870, 871 ( A l a . 1989).'"' 

"Gooden v. C i t y of T a l l a d e g a , 966 So. 2d 232, 235 
( A l a . 2007) ( q u o t i n g P r i n c e v. P o o l e , 935 So. 2d 
431, 442 ( A l a . 2006), q u o t i n g i n t u r n Dow v. Alabama  
Democratic P a r t y , 897 So. 2d 1035, 1038-39 ( A l a . 
2 0 0 4 ) ) . " 

Ex p a r t e Duncan, 1 So. 3d 15, 19 ( A l a . 2008). 

The elements of a b r e a c h - o f - c o n t r a c t c l a i m are (1) the 

e x i s t e n c e of a c o n t r a c t , (2) a m a t e r i a l b r e a c h by one of the 

c o n t r a c t i n g p a r t i e s , and (3) damage t o the o t h e r p a r t y as a 

r e s u l t of t h a t b r e a c h . S t o c k t o n v. CKPD Dev. Co., 936 So. 2d 

1065, 1078 ( A l a . C i v . App. 2005). At l e a s t f o r purposes of 

the motion f o r a summary judgment, both p a r t i e s agree t h a t 

t h e y e n t e r e d i n t o a c o n t r a c t f o r the s a l e of the house. Davis 

m a i n t a i n s t h a t he i s e n t i t l e d t o a summary judgment on the 

b r e a c h - o f - c o n t r a c t c l a i m because, he says, the u n d i s p u t e d 

f a c t s show t h a t Strange breached the c o n t r a c t by f a i l i n g t o 

t e n d e r any monthly payment a f t e r September 2002, by f a i l i n g t o 

a s c e r t a i n who was p r e p a r i n g the paperwork, and by v a c a t i n g the 

house w i t h o u t n o t i c e t o D a v i s , t h e r e b y p r e v e n t i n g Davis from 

p r o v i d i n g Strange the paperwork. Davis contends t h a t he i s 

e n t i t l e d t o a judgment as a m a t ter of law because " [ a ] p a r t y 
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t o a c o n t r a c t who has caused a f a i l u r e of performance by the 

o t h e r p a r t y cannot take advantage of t h a t f a i l u r e . " B i g  

T h i c k e t Broad. Co. of Alabama v. Santos, 594 So. 2d 1241, 1244 

( A l a . C i v . App. 1991). 

Strange, on the o t h e r hand, m a i n t a i n s t h a t the c i r c u i t 

c o u r t e r r e d i n e n t e r i n g a summary judgment on the b r e a c h - o f -

c o n t r a c t c l a i m because, she says, the e v i d e n c e , when viewed i n 

a l i g h t most f a v o r a b l e t o Strange, i n d i c a t e s t h a t Davis 

breached the c o n t r a c t by f a i l i n g t o produce the paperwork, 

t h e r e b y e x c u s i n g Strange from making f u r t h e r c o n t r a c t u a l 

payments. Strange argues t h a t , when the vendor i n an 

i n s t a l l m e n t l a n d - s a l e c o n t r a c t breaches the c o n t r a c t , the 

"vendee may r e s c i n d the c o n t r a c t upon r e l i n q u i s h i n g p o s s e s s i o n 

of the [ p r o p e r t y ] and may sue f o r a r e t u r n of purchase money 

p a i d . " H e a l t h S c i e n c e Prods., I n c . v T a y l o r (In re H e a l t h  

S c i e n c e Prods., I n c . ) , 183 B.R. 903, 936 n.45 (Bankr. N.D. 

A l a . 1995) ( c i t i n g , among o t h e r c a ses, M c A l l i s t e r v. A l t u s  

Bank, 578 So. 2d 1266 ( A l a . 1991), and C l a r k v. W i l s o n , 380 

So. 2d 810 ( A l a . 1980)). 

We agree w i t h S trange. The u n d i s p u t e d e v i d e n c e i n d i c a t e s 

t h a t Davis assumed the s o l e r e s p o n s i b i l i t y f o r a c q u i r i n g the 
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paperwork m e m o r i a l i z i n g the p a r t i e s ' t r a n s a c t i o n . A c c o r d i n g 

t o the a f f i d a v i t t e s t i m o n y of Strange and W i l s o n , which Davis 

d i d not r e f u t e , Davis agreed t o d e l i v e r the n e c e s s a r y 

paperwork t o Strange w i t h i n a few days of the p a r t i e s ' 

e n t e r i n g i n t o the o r a l agreement. Davis d i d not, however, 

p h y s i c a l l y d e l i v e r the paperwork t o Strange. The e v i d e n c e i s 

c o n f l i c t i n g r e g a r d i n g whether Davis c o n t a c t e d Strange t o 

d i r e c t her t o h i s a t t o r n e y ' s o f f i c e t o r e v i e w the paperwork 

p r e p a r e d by the a t t o r n e y ' s s e c r e t a r y . Davis says he d i d ; 

Strange says he d i d not. A c c o r d i n g t o Strange, Davis m e r e l y 

i n f o r m e d her t h a t the paperwork was b e i n g p r e p a r e d by h i s 

a t t o r n e y , whom Davis d i d not i d e n t i f y , and t h a t h i s a t t o r n e y 

had not completed the paperwork. Even i f Strange had some 

duty t o a s c e r t a i n the i d e n t i t y of the a t t o r n e y , a c c o r d i n g t o 

the e v i d e n c e p r e s e n t e d by Strange she had no reason t o v i s i t 

t h a t a t t o r n e y who, t o her knowledge, had not completed the 

paperwork. A c c o r d i n g l y , a f a i r - m i n d e d p e r s o n i n the e x e r c i s e 

of i m p a r t i a l judgment c o u l d determine t h a t Strange had done 

n o t h i n g t o p r e v e n t the c o m p l e t i o n and d e l i v e r y of the 

paperwork. A t the v e r y l e a s t , a genuine i s s u e of m a t e r i a l 

f a c t e x i s t s as t o whether Davis i n i t i a l l y breached the 
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c o n t r a c t , t h e r e b y e x c u s i n g any f u r t h e r performance by S t r a n g e . 

We t h e r e f o r e r e v e r s e the summary judgment i n s o f a r as i t 

p e r t a i n s t o the b r e a c h - o f - c o n t r a c t c l a i m . 

In her c o m p l a i n t , Strange premised her f r a u d c l a i m on the 

m i s r e p r e s e n t a t i o n by Davis t h a t he would d e l i v e r t o Strange 

the paperwork r e g a r d i n g the o r a l agreement. In o t h e r words, 

Strange a s s e r t s t h a t Davis committed p r o m i s s o r y f r a u d by 

p r o m i s i n g t o p e r f o r m a f u t u r e a c t w i t h no p r e s e n t i n t e n t i o n t o 

do so. See V a l l e y Props., I n c . v. S t r a h a n , 565 So. 2d 571, 

579 ( A l a . 1990) ("If the f r a u d i s based upon a promise t o 

p e r f o r m or a b s t a i n from p e r f o r m i n g i n the f u t u r e , two ... 

elements [ i n a d d i t i o n t o elements of a ' t r a d i t i o n a l ' f r a u d 

c l a i m ] must be proved: (1) the defendant's i n t e n t i o n , a t the 

time of the a l l e g e d m i s r e p r e s e n t a t i o n , not t o do the a c t 

promised, c o u p l e d w i t h (2) an i n t e n t t o d e c e i v e . " ) , o v e r r u l e d 

on o t h e r grounds, White Sands Group, L.L.C. v. PRS I I , LLC, 

[Ms. 1080312, Sept. 4, 2009] So. 3d ( A l a . 2009). 

"'The burden i s on the p l a i n t i f f t o 
prove t h a t when the promise was made the 
defendant i n t e n d e d t o d e c e i v e . M a r t i n v.  
American M e d i c a l I n t ' l , I n c . , 516 So. 2d 
640 ( A l a . 1987); P & S Bus., I n c . v. South  
Cent. B e l l T e l . Co., 466 So. 2d 928 ( A l a . 
1985). The p l a i n t i f f cannot meet h i s burden 
m e r e l y by showing t h a t the a l l e g e d promise 
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u l t i m a t e l y was not kept; o t h e r w i s e , any 
bre a c h of c o n t r a c t would c o n s t i t u t e a 
f r a u d . P u r c e l l Co. v. S p r i g g s E n t e r p r i s e s ,  
I n c . , 431 So. 2d 515, 519 ( A l a . 1983). I t 
i s w e l l s e t t l e d t h a t "a j u r y does not have 
untrammeled d i s c r e t i o n t o s p e c u l a t e upon 
the e x i s t e n c e of [the r e q u i s i t e ] i n t e n t 
[ f o r p r o m i s s o r y f r a u d ] . " There must be 
s u b s t a n t i a l e v i d e n c e of a f r a u d u l e n t i n t e n t 
t h a t e x i s t e d when the promise was made. 
M a r t i n , 516 So. 2d a t 642 ( q u o t i n g P u r c e l l  
Co., 431 So. 2d a t 519).' 

"Goodyear T i r e & Rubber Co. v. Washington, 719 So. 
2d 774, 776 ( A l a . 1998). See a l s o Trum v. M e l v i n  
P i e r c e Marine C o a t i n g , I n c . , 562 So. 2d 235, 237 
( A l a . 1990) ('[I]n o r d e r f o r a promise t o c o n s t i t u t e 
a f r a u d u l e n t m i s r e p r e s e n t a t i o n , t h e r e must have been 
a t the time the promise was made an i n t e n t i o n not t o 
perf o r m , and such a promise must have been made w i t h 
the i n t e n t t o d e c e i v e . ' ) ; C l a n t o n v. B a i n s O i l Co., 
417 So. 2d 149, 151 ( A l a . 1982) ('A promise, t o 
c o n s t i t u t e f r a u d , must be made w i t h the i n t e n t not 
t o p e r f o r m i t . ' ) . E v i dence of c o n s i s t e n t , but 
u n f u l f i l l e d , promises can i n some cases amount t o 
s u b s t a n t i a l e v i d e n c e of an i n t e n t t o d e c e i v e . 
Goodyear T i r e , 719 So. 2d a t 777; Campbell v.  
Naman's C a t e r i n g , I n c . , 842 So. 2d 654, 659 ( A l a . 
2002). A d d i t i o n a l l y , '[a] defendant's i n t e n t t o 
d e c e i v e can be e s t a b l i s h e d t h r o u g h c i r c u m s t a n t i a l 
e v i d e n c e t h a t r e l a t e s t o events t h a t o c c u r r e d a f t e r 
the a l l e g e d m i s r e p r e s e n t a t i o n s were made.' B y r d v.  
Lamar, 846 So. 2d 334, 343 ( A l a . 2002)." 

S o u t h l a n d Bank v. A & A D r y w a l l Supply Co., 21 So. 3d 1196, 

1212 ( A l a . 2008). 

Strange contends t h a t Davis always i n t e n d e d t o m a i n t a i n 

the c o n t r a c t as an o r a l agreement so t h a t he c o u l d c l a i m the 
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p a r t i e s had agreed o n l y t o a l e a s e - p u r c h a s e arrangement t h a t 

would a l l o w him t o r e t a i n the $4,000 down payment i n the event 

of a d e f a u l t . The e v i d e n c e , when viewed i n a l i g h t most 

f a v o r a b l e t o Strange, c o u l d c o n v i n c e a r e a s o n a b l e p e r s o n , i n 

the e x e r c i s e of i m p a r t i a l judgment, of the c o r r e c t n e s s of t h a t 

t h e o r y . Davis was aware t h a t , when he and Strange consummated 

the s a l e i n May 2002, Strange had c r e d i t problems t h a t made 

her more l i k e l y t o d e f a u l t on an i n s t a l l m e n t l o a n . Armed w i t h 

t h a t knowledge, Davis d i c t a t e d the terms of the t r a n s a c t i o n t o 

h i s a t t o r n e y ' s s e c r e t a r y , and, based l a r g e l y on D a v i s ' s word, 

the s e c r e t a r y l a b e l e d the document as a l e a s e - p u r c h a s e and 

c h a r a c t e r i z e d the $4,000 down payment i n the document as a 

"non-refundable purchase o p t i o n payment," which i s c o n t r a r y t o 

the terms n e g o t i a t e d by Strange and D a v i s . A c c o r d i n g t o 

Strange, Davis then took e v e r y a c t i o n he c o u l d t o a s s u r e t h a t 

the document d r a f t e d by h i s a t t o r n e y ' s s e c r e t a r y remained the 

s o l e w r i t t e n e v i d e n c e of the agreement. Based on Strange's 

t e s t i m o n y , Davis d i d not d i s c l o s e the e x i s t e n c e of the 

document t o Strange, d i d not d e l i v e r the document t o her, d i d 

not a d v i s e her of the i d e n t i t y of the a t t o r n e y d r a f t i n g the 

document, and d i d not d i r e c t her t o the a t t o r n e y ' s o f f i c e t o 
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r e v i e w i t . To the c o n t r a r y , Davis c o n t i n u a l l y m a i n t a i n e d f o r 

f o u r and o n e - h a l f months t h a t the paperwork was s t i l l i n the 

p r o c e s s of b e i n g p r e p a r e d and t h a t he would c o n t a c t Strange 

when i t was ready. Even when Strange i n f o r m e d Davis t h a t she 

was not p a y i n g the October payment because of h i s f a i l u r e t o 

p r o v i d e her the paperwork, Davis d i d not p r o v i d e Strange the 

document t h a t Davis t e s t i f i e d remained i n the a t t o r n e y ' s 

o f f i c e . Davis then a c t u a l l y r e t a i n e d the $4,000 down payment 

based on the a l l e g e d l y f a l s e c l a i m t h a t he had used i t t o 

r e p l a c e the c a r p e t i n the house when, i n s t e a d , he had m e r e l y 

had the c a r p e t c l e a n e d a t a c o s t of $50 or $100. We t h e r e f o r e 

r e v e r s e the summary judgment on the f r a u d c l a i m . 

In the t h i r d count of her c o m p l a i n t , Strange c l a i m e d t h a t 

Davis had h a r a s s e d her, t h e r e b y i n t e r f e r i n g w i t h her p e a c e a b l e 

and q u i e t enjoyment of the house she was p u r c h a s i n g from him. 

In her d e p o s i t i o n , Strange t e s t i f i e d t h a t Davis h a r a s s e d her 

when, on two s e p a r a t e o c c a s i o n s , he spoke w i t h Strange's 

daughter t o demand the October payment. In h i s motion f o r a 

summary judgment, Davis p o i n t e d out t h a t mere e f f o r t s t o 

c o l l e c t a debt i n a r e a s o n a b l e manner w i t h o u t more cannot be 

c o n s i d e r e d a c t i o n a b l e . L i b e r t y Loan Corp of Gadsden v. 
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M i z e l l , 410 So. 2d 45, 47-48 ( A l a . 1982). We agree. Strange 

has not i n t r o d u c e d any e v i d e n c e i n d i c a t i n g t h a t Davis a c t e d i n 

such a manner as t o w a r r a n t the c o n c l u s i o n t h a t he committed 

any a c t i o n a b l e conduct i n m e r e l y a t t e m p t i n g t o c o l l e c t the 

October payment. We t h e r e f o r e a f f i r m the summary judgment as 

t o the harassment c l a i m . 

In count f o u r of the c o m p l a i n t , Strange a l l e g e d t h a t 

Davis had e n t e r e d i n t o a course of conduct t o e v i c t or t o 

f o r c e Strange t o v a c a t e the house w i t h o u t l a w f u l a u t h o r i t y . 

In her d e p o s i t i o n , Strange a d m i t t e d t h a t she had not a c t u a l l y 

been e v i c t e d or f o r c e d t o v a c a t e the house by D a v i s ' s a c t i o n s . 

R a t her, Strange e x p l a i n e d t h a t she had f e l t c o m p e l l e d t o 

v a c a t e the house a f t e r Davis f a i l e d t o d e l i v e r the paperwork 

t o her and because she b e l i e v e d she would be out the money she 

had p a i d i n s t e a d of g a i n i n g t i t l e t o the house. In h i s 

summary-judgment motion, Davis argued t h a t Strange had e l e c t e d 

t o v a c a t e the house of her own f r e e w i l l and t h a t Davis had 

had n o t h i n g t o do w i t h her d e c i s i o n . Davis m a i n t a i n e d t h a t he 

was t h e r e f o r e e n t i t l e d t o a judgment as a matter of law on 

Strange's c l a i m t h a t Davis had w r o n g f u l l y e v i c t e d h e r . 

"'When r e v i e w i n g an e x c e r p t of d e p o s i t i o n 
t e s t i m o n y t o determine whether i t c r e a t e s a genuine 
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i s s u e of m a t e r i a l f a c t , t h i s c o u r t does not c o n s i d e r 
i t a b s t r a c t l y , i n d e p e n d e n t l y , and s e p a r a t e l y from 
the b a l a n c e of the d e p o s i t i o n t e s t i m o n y . See Malone  
v. Daugherty, 453 So. 2d 721 ( A l a . 1984). R a t h e r , 
t h i s c o u r t must c o n s i d e r the c o n t e x t of the 
t e s t i m o n y as w e l l as the remainder of the d e p o s i t i o n 
t e s t i m o n y i n o r d e r t o determine i f the t e s t i m o n y as 
a whole c r e a t e s a r e a s o n a b l e i n f e r e n c e t o s u p p o r t 
the proponent's p o s i t i o n . See Hines v. A r m b r e s t e r , 
477 So. 2d 302 ( A l a . 1985); and Alabama Power Co. v.  
Smith, 409 So. 2d 760 ( A l a . 1982)." 

McGough v. G & A, I n c . , 999 So. 2d 898, 905-06 ( A l a . C i v . App. 

2007). V i e w i n g the e n t i r e t y of the d e p o s i t i o n t e s t i m o n y on 

the s u b j e c t , i t appears t h a t Strange e n j o y e d the house and 

would s t i l l be l i v i n g i n the house had i t not been f o r the 

f a i l u r e of Davis t o p r o v i d e her the paperwork s e c u r i n g her 

l e g a l c l a i m t o the house. Strange s t a t e d t h a t she had not 

wanted t o v a c a t e the house but t h a t she had f e l t t h a t i t was 

b e s t t o v a c a t e the house t o p r e v e n t the l o s s of f u r t h e r funds 

t o D a vis who, by t h a t t i m e , she b e l i e v e d had d e f r a u d e d h e r . 

A f a i r r e a d i n g of the d e p o s i t i o n t e s t i m o n y s i m p l y does not 

s u p p o r t the i n f e r e n c e t h a t Strange v a c a t e d the house of her 

own v o l i t i o n and not due t o the a c t i o n s or o m i s s i o n s of D a v i s . 

As such, Davis d i d not c a r r y h i s burden of d e m o n s t r a t i n g t h a t 

t h e r e was no genuine i s s u e of m a t e r i a l f a c t t h a t Strange had 

i n d e p e n d e n t l y and v o l u n t a r i l y v a c a t e d the house. See Lee v. 
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C i t y of Gadsden, 592 So. 2d 1036, 1038 ( A l a . 1992) ("The p a r t y 

moving f o r a summary judgment must make a prima f a c i e showing 

t h a t t h e r e are no genuine i s s u e s of m a t e r i a l f a c t and t h a t he 

i s e n t i t l e d t o a judgment as a m a t ter of l a w . " ) . 

In i t s o r d e r g r a n t i n g D a v i s ' s summary-judgment motion, 

the c i r c u i t c o u r t s t a t e d : 

"The law i s c l e a r t h a t a non-moving p a r t y may 
not c r e a t e a genuine i s s u e of f a c t by s u b m i t t i n g 
a f f i d a v i t s or t e s t i m o n y t h a t c o n t r a d i c t s her own 
e a r l i e r sworn t e s t i m o n y . M cAlpine v. C i t y of  
Decatur, 628 So. 2d 611, 613 ( A l a . 1993); T i t t l e v.  
Alabama Power Co., 570 So. 2d 601, 604 ( A l a . 1990)." 

We agree w i t h t h a t statement as a g e n e r a l p r o p o s i t i o n of law, 

but we f i n d i t i n a p p l i c a b l e t o the f a c t s of t h i s case. With 

one e x c e p t i o n , Strange's a f f i d a v i t t e s t i m o n y does not 

c o n t r a d i c t her d e p o s i t i o n t e s t i m o n y ; r a t h e r , i t m e r e l y 

e l a b o r a t e s or supplements her d e p o s i t i o n t e s t i m o n y . The l o n e 

e x c e p t i o n we have d i s c e r n e d concerns Strange's statement i n 

her a f f i d a v i t t h a t Davis i n f o r m e d her t h a t h i s a t t o r n e y ' s w i f e 

had had a baby, which c o n t r a d i c t s Strange's d e p o s i t i o n 

t e s t i m o n y t h a t Davis d i d not e x p l a i n the a t t o r n e y ' s a l l e g e d 

d e l a y i n d r a f t i n g the paperwork. However, t h a t c o n t r a d i c t i o n 

i s i m m a t e r i a l and does not render the remainder of the 

a f f i d a v i t i n a d m i s s i b l e . T h e r e f o r e , we f i n d no b a s i s f o r 
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a f f i r m i n g the summary judgment on the t h e o r y t h a t Strange 

i m p e r m i s s i b l y attempted t o c r e a t e a genuine i s s u e of m a t e r i a l 

f a c t t hrough the f i l i n g of a sham a f f i d a v i t . 

For the f o r e g o i n g r e a s o n s , we a f f i r m the summary judgment 

as t o the harassment c l a i m ; we r e v e r s e the summary judgment as 

t o the b r e a c h - o f - c o n t r a c t , f r a u d , and w r o n g f u l - e v i c t i o n 

c l a i m s , and we remand the case t o the c i r c u i t c o u r t f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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