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as " F r a n k l i n " ) . B r o o k s a p p e a l e d t o t h e Alabama Supreme C o u r t , 

w h i c h t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t p u r s u a n t t o § 1 2 - 2 -

7 ( 6 ) , A l a . Code 1975. 

The r e c o r d t e n d s t o i n d i c a t e t h e f o l l o w i n g . B r o o k s i s an 

o b s t e t r i c i a n - g y n e c o l o g i s t ("OB-GYN"). He p r a c t i c e d m e d i c i n e 

i n M i c h i g a n and w i t h t h e U n i t e d S t a t e s Navy. I n l a t e 2002, 

F r a n k l i n , t h r o u g h a n a t i o n a l r e c r u i t i n g a g e n c y , r e c r u i t e d h im 

t o come t o M o b i l e . B e c a u s e o f p r o b l e m s B r o o k s had i n 

o b t a i n i n g a m e d i c a l l i c e n s e i n A l a b a m a , he d i d n o t b e g i n 

w o r k i n g f o r F r a n k l i n u n t i l M a r c h 26, 2 0 0 3 . 1 B r o o k s e n t e r e d 

i n t o an employment agreement ("the o r i g i n a l a g reement") w i t h 

F r a n k l i n t h a t became e f f e c t i v e on M a r c h 26, 2 003. P u r s u a n t t o 

t h e o r i g i n a l a g r e e m e n t , B r o o k s was t o be p a i d an a n n u a l b a s e 

s a l a r y o f $ 190,000. However, t h e o r i g i n a l a greement a l s o 

p r o v i d e d t h a t F r a n k l i n and B r o o k s "may, f r o m t i m e t o t i m e , 

r e f l e c t i n c r e a s e s o r d e c r e a s e s i n [ B r o o k s ' s ] Base S a l a r y as 

1The r e c o r d i n d i c a t e s t h a t B r o o k s ' s l i c e n s i n g p r o b l e m 
a r o s e f r o m c o n c e r n s a b o u t t h e number o f m a l p r a c t i c e a c t i o n s 
t h a t h a d b e e n l o d g e d a g a i n s t h i m . F r a n k l i n i n t e r c e d e d on 
b e h a l f o f B r o o k s . I n W h i t e ' s d e p o s i t i o n s u b m i t t e d i n s u p p o r t 
o f F r a n k l i n ' s m o t i o n f o r a summary j u d g m e n t , he t e s t i f i e d t h a t 
F r a n k l i n h a d u s e d i t s " i n f l u e n c e " t o have t h e l i c e n s i n g 
a u t h o r i t y r e c o n s i d e r i t s i n i t i a l d e c i s i o n t o d e n y B r o o k s a 
l i c e n s e t o p r a c t i c e m e d i c i n e i n A l a b a m a . B r o o k s was 
e v e n t u a l l y g r a n t e d a l i c e n s e . 
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may be m u t u a l l y a g r e e d u p o n . " The o r i g i n a l a greement p r o v i d e d 

t h a t any s u c h s a l a r y change c o n s t i t u t e d an amendment t o t h e 

agreement and w o u l d s u p e r c e d e B r o o k s ' s o r i g i n a l b a s e s a l a r y o f 

$190,000. The o r i g i n a l a g reement f u r t h e r p r o v i d e d t h a t B r o o k s 

was t o see an a v e r a g e o f 25 p a t i e n t s p e r w o r k i n g day. I t d i d 

n o t s p e c i f y t h e number o f b a b i e s B r o o k s was t o d e l i v e r d u r i n g 

any g i v e n p e r i o d . 

By December 2003, l o w p r o d u c t i v i t y i n F r a n k l i n H e a l t h ' s 

OB-GYN d e p a r t m e n t was c a u s i n g a d e c l i n e i n t h e d e p a r t m e n t ' s 

r e v e n u e . The members o f t h e a d m i n i s t r a t i o n o f F r a n k l i n 

H e a l t h and t h e p h y s i c i a n s w o r k i n g i n t h e OB-GYN d e p a r t m e n t , 

i n c l u d i n g B r o o k s , h e l d d i s c u s s i o n s t o a d d r e s s t h e l o w 

p r o d u c t i v i t y . The d i s c u s s i o n s e v e n t u a l l y r e s u l t e d i n a 

December 17, 2003, l e t t e r a greement ("the l e t t e r a g reement") 

t h a t e s t a b l i s h e d a t a r g e t o f 20 d e l i v e r i e s e a c h month by e a c h 

OB-GYN on s t a f f , as w e l l as t h e n u r s e m i d w i f e on s t a f f , t o 

e n s u r e t h a t t h e OB-GYN d e p a r t m e n t was f i n a n c i a l l y v i a b l e . The 

l e t t e r a g reement a l s o s t a t e d t h a t , b e c a u s e t h e d e p a r t m e n t had 

n o t been m e e t i n g t h a t t a r g e t , F r a n k l i n had "no c h o i c e b u t t o 

r e d u c e [ B r o o k s ' s ] a n n u a l s a l a r y f r o m $190,000 t o $150,000 

e f f e c t i v e 0 1 / 0 1 / 2 0 0 4 . " I f t h e number o f d e l i v e r i e s r e a c h e d 
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t h e t a r g e t number o f 20, B r o o k s ' s a n n u a l s a l a r y w o u l d be r e ¬

a d j u s t e d t o $190,000. However, t h e l e t t e r a greement 

c o n t i n u e d , i f t h e number o f d e l i v e r i e s r e m a i n e d b e l o w 20, 

F r a n k l i n " r e s e r v e [ d ] t h e r i g h t t o t a k e f u r t h e r a c t i o n . " The 

l e t t e r a greement s t a t e d t h a t , i f B r o o k s a g r e e d t o t h e s a l a r y 

r e d u c t i o n , he was t o s i g n t h e l e t t e r and r e t u r n i t t o W h i t e by 

December 31. B r o o k s d i d s o . 

A f t e r t h e p a r t i e s e n t e r e d i n t o t h e l e t t e r a g r e e m e n t , 

F r a n k l i n H e a l t h ' s OB-GYN d e p a r t m e n t c o n s i s t e n t l y f a i l e d t o 

r e a c h i t s t a r g e t number o f d e l i v e r i e s . I n a d d i t i o n , e v i d e n c e 

was s u b m i t t e d i n d i c a t i n g t h a t B r o o k s was n o t m e e t i n g t h e 

r e q u i r e m e n t s e t f o r t h i n t h e o r i g i n a l agreement t h a t he see an 

a v e r a g e o f 25 p a t i e n t s p e r day. On Ma r c h 10, 2004, F r a n k l i n 

n o t i f i e d t h e p h y s i c i a n s and n u r s e m i d w i f e i n t h e OB-GYN 

d e p a r t m e n t t h a t t h e o b s t e t r i c s p r o g r a m was b e i n g t e r m i n a t e d as 

o f May 1, 2004, b e c a u s e F r a n k l i n c o u l d no l o n g e r a f f o r d t o 

keep i t o p e r a t i n g . B r o o k s a c k n o w l e d g e d t h a t he n e v e r made 

more t h a n 15 d e l i v e r i e s a month d u r i n g h i s t e n u r e w i t h 

F r a n k l i n H e a l t h . 

The o r i g i n a l agreement p r o v i d e d t h a t F r a n k l i n and B r o o k s 

had t h e r i g h t t o t e r m i n a t e t h e o r i g i n a l agreement upon f o u r 
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months' w r i t t e n n o t i c e . However, t h e o r i g i n a l a greement a l s o 

a l l o w e d F r a n k l i n t o t e r m i n a t e B r o o k s ' s employment upon two 

weeks' n o t i c e i f B r o o k s f a i l e d t o f u l f i l l t h e t e r m s o f t h e 

o r i g i n a l a g r e e m e n t . The Ma r c h 10, 2004, l e t t e r s t a t e d t h a t 

t h e n o t i c e o f a p p r o x i m a t e l y s e v e n weeks was more t h a n t h e two 

weeks' n o t i c e r e q u i r e d t o t e r m i n a t e t h e employment o f t h e OB-

GYN p r o v i d e r s f o r c a u s e . 

I n a l e t t e r d a t e d A p r i l 23, 2004, F r a n k l i n o f f e r e d t o 

a l l o w B r o o k s t o c o n t i n u e w o r k i n g u n t i l May 31, 2004. D u r i n g 

t h a t t i m e , B r o o k s w o u l d p r o v i d e g y n e c o l o g i c a l s e r v i c e s and 

p r e n a t a l c a r e t o F r a n k l i n H e a l t h ' s p a t i e n t s . H i s s a l a r y f o r 

t h a t month w o u l d be e q u a l t o t h e m o n t h l y s a l a r y he was 

r e c e i v i n g w h i l e e a r n i n g $150,000 a n n u a l l y . B r o o k s d i d n o t 

a c c e p t t h e o f f e r . I n s t e a d , i m m e d i a t e l y upon t h e c l o s i n g o f 

t h e OB-GYN d e p a r t m e n t , B r o o k s began w o r k i n g a t t h e OB-GYN 

d e p a r t m e n t o f t h e G r e a t e r M o b i l e P h y s i c i a n s G r o u p . 

I n O c t o b e r 2004, B r o o k s s e n t a l e t t e r t o F r a n k l i n 

a l l e g i n g t h a t he had been w r o n g f u l l y t e r m i n a t e d and demanding 

a s e t t l e m e n t . B r o o k s and F r a n k l i n c o u l d n o t r e s o l v e t h e i r 

d i s p u t e , and B r o o k s f i l e d t h i s a c t i o n on November 19, 2007, 

a l l e g i n g c l a i m s o f b r e a c h o f c o n t r a c t and f r a u d . A f t e r 
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d i s c o v e r y was c o m p l e t e d , F r a n k l i n f i l e d a m o t i o n f o r a summary 

j u d g m e n t on b o t h c l a i m s . The t r i a l c o u r t g r a n t e d t h e m o t i o n 

and e n t e r e d t h e summary j u d g m e n t i n f a v o r o f F r a n k l i n . B r o o k s 

a p p e a l s . 

"We r e v i e w a summary judgment de novo. A m e r i c a n  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2 0 0 2 ) . 

"'We a p p l y t h e same s t a n d a r d o f r e v i e w t h e 
t r i a l c o u r t u s e d i n d e t e r m i n i n g w h e t h e r t h e 
e v i d e n c e p r e s e n t e d t o t h e t r i a l c o u r t 
c r e a t e d a g e n u i n e i s s u e o f m a t e r i a l f a c t . 
Once a p a r t y m o v i n g f o r a summary judgment 
e s t a b l i s h e s t h a t no g e n u i n e i s s u e o f 
m a t e r i a l f a c t e x i s t s , t h e b u r d e n s h i f t s t o 
t h e nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a g e n u i n e i s s u e o f 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
" e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " 
I n r e v i e w i n g a summary j u d g m e n t , we v i e w 
t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o 
t h e nonmovant and e n t e r t a i n s u c h r e a s o n a b l e 
i n f e r e n c e s as t h e j u r y w o u l d have been f r e e 
t o d r a w . ' 

" N a t i o n w i d e P r o p . & Cas. I n s . Co. [v. DPF  
A r c h i t e c t s , P . C . ] , 792 So. 2d [369] a t 372 [ ( A l a . 
2 0 0 1 ) ] ( c i t a t i o n s o m i t t e d ) , q u o t e d i n A m e r i c a n  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540 , 545 ( A l a . 

2 0 0 2 ) . 
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B r o o k s a r g u e s t h a t t h e summary judgment on t h e b r e a c h - o f -

c o n t r a c t c l a i m was i m p r o p e r b e c a u s e , he s a y s , g e n u i n e i s s u e s 

o f m a t e r i a l f a c t e x i s t as t o w h e t h e r he f u l f i l l e d h i s 

o b l i g a t i o n s u n d e r t h e t e r m s o f t h e a g r e e m e n t s and w h e t h e r 

F r a n k l i n p r o p e r l y t e r m i n a t e d h i s employment f o r c a u s e . I n 

s u p p o r t o f h i s a r g u m e n t , B r o o k s c o n t e n d s t h a t F r a n k l i n 

v i o l a t e d i t s o b l i g a t i o n o f good f a i t h and f a i r d e a l i n g u n d e r 

t h e a g r e e m e n t s by f a i l i n g t o d i s c l o s e t o B r o o k s t h a t t h e 

a v e r a g e number o f d e l i v e r i e s p e r p h y s i c i a n o r m i d w i f e had been 

b e l o w 20 b e f o r e he s i g n e d t h e o r i g i n a l agreement and t h a t 

t h e r e had been a " r a d i c a l " change i n t h e method o f payment t o 

p r o v i d e r s i n v o l v i n g m i l l i o n s o f d o l l a r s , w h i c h had a d i r e c t 

f i n a n c i a l i m p a c t on F r a n k l i n . 

B r o o k s a c k n o w l e d g e d t h a t he d i d n o t see an a v e r a g e o f 25 

p a t i e n t s a day, as r e q u i r e d by t h e o r i g i n a l a g r e e m e n t , b u t , he 

s a y s , t h a t was b e c a u s e f e w e r t h a n 25 p a t i e n t s came t o t h e OB-

GYN d e p a r t m e n t e a c h day. He s a i d t h a t t h e a g r e e m e n t s d i d n o t 

r e q u i r e him t o c o n d u c t any m a r k e t i n g o r o t h e r w i s e make 

a t t e m p t s t o draw p a t i e n t s t o F r a n k l i n H e a l t h , and, he s a i d , i t 

was n o t h i s r e s p o n s i b i l i t y t o i n c r e a s e p a t i e n t numbers. 
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We n o t e t h a t t h e t r i a l c o u r t d i d n o t s e t f o r t h t h e 

g r o u n d s upon w h i c h i t e n t e r e d t h e summary j u d g m e n t . I n i t s 

m o t i o n f o r a summary j u d g m e n t , F r a n k l i n a r g u e d t h a t b e c a u s e 

B r o o k s t u r n e d down F r a n k l i n ' s o f f e r t o s t a y an a d d i t i o n a l 

month a f t e r t h e o b s t e t r i c s p r o g r a m c l o s e d , and i n s t e a d 

i m m e d i a t e l y t o o k a j o b as an OB-GYN a t a n o t h e r f a c i l i t y i n 

M o b i l e , B r o o k s s u f f e r e d no damages. 

P r o o f o f t h e damages r e s u l t i n g f r o m a d e f e n d a n t ' s a l l e g e d 

b r e a c h o f c o n t r a c t i s a r e q u i r e d e l e m e n t i n a b r e a c h - o f -

c o n t r a c t c l a i m . See S h a f f e r v. R e g i o n s F i n . C o r p . , [Ms. 

1061223, A u g u s t 28, 2009] ___ So. 3d ___ , ___ ( A l a . 2009) 

( q u o t i n g R e y n o l d s M e t a l s Co. v. H i l l , 825 So. 2d 100, 105 

( A l a . 2002)) ("'The e l e m e n t s o f a b r e a c h - o f - c o n t r a c t c l a i m 

u n d e r Alabama l a w a r e (1) a v a l i d c o n t r a c t b i n d i n g t h e 

p a r t i e s ; (2) t h e p l a i n t i f f ' s p e r f o r m a n c e u n d e r t h e c o n t r a c t ; 

(3) t h e d e f e n d a n t ' s n o n p e r f o r m a n c e ; and (4) r e s u l t i n g 

d a m ages.'"). I n s u b m i t t i n g e v i d e n c e i n d i c a t i n g t h a t B r o o k s 

had i m m e d i a t e l y begun w o r k i n g w i t h t h e G r e a t e r M o b i l e 

P h y s i c i a n s Group a f t e r l e a v i n g F r a n k l i n H e a l t h , F r a n k l i n 

p r e s e n t e d s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t B r o o k s was 

u n a b l e t o p r o v e damages i n t h i s c a s e . B r o o k s f a i l e d t o s u b m i t 
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any e v i d e n c e t o t h e c o n t r a r y . However, B r o o k s ' s f a i l u r e t o 

s u b m i t e v i d e n c e o f damages i s , a l o n e , an i n s u f f i c i e n t b a s i s 

f o r t h e summary j u d g m e n t . 

"Alabama l a w p r o v i d e s f o r n o m i n a l damages i f a 
b r e a c h o f c o n t r a c t i s p r o v e n , even i f a 
b r e a c h - o f - c o n t r a c t p l a i n t i f f c a n n o t p r o v e a c t u a l 
damages. Knox Ker s h a w , I n c . v. Kershaw, 552 So. 2d 
126, 128 ( A l a . 1989) ( ' I t i s w e l l s e t t l e d , h owever, 
t h a t once a b r e a c h o f c o n t r a c t has been e s t a b l i s h e d , 
as i t was i n t h i s c a s e , t h e n o n b r e a c h i n g p a r t y i s 
e n t i t l e d t o n o m i n a l damages even i f t h e r e was a 
f a i l u r e o f p r o o f r e g a r d i n g a c t u a l d amages.'); see  
a l s o James S. Kemper & Co. S o u t h e a s t , I n c . v. Cox &  
A s s o c s . , I n c . , 434 So. 2d 1380, 1385 ( A l a . 1983) 
('When t h e e v i d e n c e e s t a b l i s h e s a b r e a c h , even i f 
o n l y t e c h n i c a l , t h e r e i s n o t h i n g d i s c r e t i o n a r y a b o u t 
t h e award o f n o m i n a l damages.'). Thus, even i f 
J o n e s and t h e co m p a n i e s f a i l e d t o p r e s e n t 
s u b s t a n t i a l e v i d e n c e o f a c t u a l damages, H a m i l t o n 
w o u l d n o t be e n t i t l e d t o a summary judgment on t h e 
b r e a c h - o f - c o n t r a c t c l a i m on t h a t g r o u n d . " 

J o n e s v. H a m i l t o n , [Ms. 2081077 , J a n . 22, 2010] So. 3d 

___ , ___ ( A l a . C i v . App. 2 0 1 0 ) . A c c o r d i n g l y , t h e summary 

judgment on B r o o k s ' s b r e a c h - o f - c o n t r a c t c l a i m c o u l d n o t 

p r o p e r l y be e n t e r e d on t h e b a s i s o f B r o o k s ' s a p p a r e n t l a c k o f 

damages a l o n e . 

I n i t s summary-judgment m o t i o n , F r a n k l i n a l s o a r g u e d 

t h a t , i n s i g n i n g t h e l e t t e r a g r e e m e n t , B r o o k s had a g r e e d t h a t , 

i f t h e OB-GYN d e p a r t m e n t ' s p r o d u c t i v i t y d i d n o t i m p r o v e , 

F r a n k l i n c o u l d t a k e f u r t h e r a c t i o n . F r a n k l i n a p p e a r s t o a r g u e 
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t h a t , when i t d i d t a k e f u r t h e r a c t i o n by c l o s i n g t h e 

d e p a r t m e n t , i t had c a u s e t o t e r m i n a t e B r o o k s ' s employment. 

T h e r e f o r e , F r a n k l i n a s s e r t s , i t was r e q u i r e d t o g i v e o n l y two 

weeks' n o t i c e t o B r o o k s o f t h e d e c i s i o n t o t e r m i n a t e h i s 

employment u n d e r t h e a g r e e m e n t s . 

The e v i d e n c e i s u n d i s p u t e d t h a t , a f t e r t h e p a r t i e s 

e n t e r e d i n t o t h e l e t t e r a g r e e m e n t , t h e p r o d u c t i v i t y o f t h e OB-

GYN d e p a r t m e n t d i d n o t i m p r o v e , and F r a n k l i n made t h e d e c i s i o n 

t o c l o s e t h a t d e p a r t m e n t . F r a n k l i n a p p e a r s t o a r g u e t h a t , 

b e c a u s e o f t h e l a c k o f p r o d u c t i v i t y on t h e p a r t o f t h e 

p h y s i c i a n s and t h e m i d w i f e i n t h e OB-GYN d e p a r t m e n t , i t had 

c a u s e t o t e r m i n a t e B r o o k ' s employment u n d e r t h e a g r e e m e n t s . 

B e c a u s e B r o o k s ' s employment was t e r m i n a t e d f o r c a u s e , F r a n k l i n 

s a y s , t h e s e v e n weeks' n o t i c e i t p r o v i d e d t o B r o o k s r e g a r d i n g 

t h e c l o s u r e o f t h e OB-GYN d e p a r t m e n t was more t h a n a d e q u a t e 

u n d e r t h e t e r m s o f t h e o r i g i n a l a g r e e m e n t , w h i c h r e q u i r e d o n l y 

two weeks' n o t i c e o f t e r m i n a t i o n f o r c a u s e . 

F r a n k l i n ' s argument does n o t a d d r e s s t h e q u e s t i o n w h e t h e r 

i t s d e c i s i o n t o c l o s e t h e OB-GYN d e p a r t m e n t b e c a u s e a 

s u f f i c i e n t number o f p a t i e n t s were n o t b e i n g t r e a t e d a t 

F r a n k l i n H e a l t h ' s f a c i l i t y c o n s t i t u t e d a b r e a c h o f t h e 
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o r i g i n a l a g r e e m e n t . B r o o k s c o r r e c t l y p o i n t s o u t t h a t t h e 

o r i g i n a l a greement d i d n o t r e q u i r e h i m t o p a r t i c i p a t e i n 

m a r k e t i n g e f f o r t s . I n h i s d e p o s i t i o n , W h i t e a c k n o w l e d g e d t h a t 

B r o o k s was h i r e d t o work as an OB-GYN and t h a t he was n o t 

r e q u i r e d t o p a r t i c i p a t e i n m a r k e t i n g o r t o make management 

d e c i s i o n s . F r a n k l i n o f f e r e d no f a c t u a l o r l e g a l e x p l a n a t i o n 

as t o how B r o o k s b r e a c h e d t h e o r i g i n a l a greement i f he was n o t 

r e s p o n s i b l e f o r d r a w i n g 25 p a t i e n t s p e r day t o F r a n k l i n H e a l t h 

f o r t r e a t m e n t . F u r t h e r m o r e , F r a n k l i n d i d n o t p r e s e n t any 

f a c t u a l b a s i s o r l e g a l a u t h o r i t y f o r i t s a s s e r t i o n t h a t , i f 

t h e OB-GYN d e p a r t m e n t was n o t f i n a n c i a l l y v i a b l e , i t c o u l d 

t e r m i n a t e B r o o k s ' s employment f o r c a u s e . F r a n k l i n a l s o f a i l e d 

t o d e m o n s t r a t e t h a t , e ven i f B r o o k s had a c c e p t e d t h e month-

l o n g e x t e n s i o n t o s t a y a t t h e F r a n k l i n H e a l t h f a c i l i t y as a 

g y n e c o l o g i s t , t h e d e c i s i o n t o end h i s employment y e a r s b e f o r e 

t h e end o f t h e t e r m s e t f o r t h i n t h e o r i g i n a l a greement d i d 

no t c o n s t i t u t e a b r e a c h o f t h a t a g r e e m e n t . F u r t h e r m o r e , 

a l t h o u g h t h e l e t t e r a greement s t a t e d t h a t i f t h e p r o d u c t i v i t y 

o f t h e OB-GYN d e p a r t m e n t d i d n o t i m p r o v e F r a n k l i n c o u l d t a k e 

" f u r t h e r a c t i o n , " t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t t h e 

p a r t i e s c o n t e m p l a t e d t h a t " f u r t h e r a c t i o n " meant t e r m i n a t i n g 
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t h e o r i g i n a l a g r e e m e n t . I n s h o r t , F r a n k l i n ' s m o t i o n and 

s u p p o r t i n g d o c u m e n t a t i o n f a i l e d t o show t h a t i t was e n t i t l e d 

t o a summary j u d g m e n t . 

"'A summary j u d g m e n t i s p r o p e r when 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h e m o v i n g p a r t y i s e n t i t l e d t o a 
j u d g m e n t as a m a t t e r o f l a w . R u l e 
5 6 ( c ) ( 3 ) , A l a . R. C i v . P. The b u r d e n i s on 
t h e m o v i n g p a r t y t o make a p r i m a f a c i e 
s h o w i n g t h a t t h e r e i s no g e n u i n e i s s u e o f 
m a t e r i a l f a c t and t h a t i t i s e n t i t l e d t o a 
judgment as a m a t t e r o f l a w . I n 
d e t e r m i n i n g w h e t h e r t h e movant has c a r r i e d 
t h a t b u r d e n , t h e c o u r t i s t o v i e w t h e 
e v i d e n c e i n a l i g h t most f a v o r a b l e t o t h e 
nonmoving p a r t y and t o draw a l l r e a s o n a b l e 
i n f e r e n c e s i n f a v o r o f t h a t p a r t y . To 
d e f e a t a p r o p e r l y s u p p o r t e d summary 
judgment m o t i o n , t h e nonmoving p a r t y must 
p r e s e n t " s u b s t a n t i a l e v i d e n c e " c r e a t i n g a 
g e n u i n e i s s u e o f m a t e r i a l f a c t - - " e v i d e n c e 
o f s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d 
p e r s o n s i n t h e e x e r c i s e o f i m p a r t i a l 
j udgment can r e a s o n a b l y i n f e r t h e e x i s t e n c e 
o f t h e f a c t s o u g h t t o be p r o v e d . " A l a . 
Code 1975, 12-21-12; West v. F o u n d e r s L i f e  
A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870, 
871 ( A l a . 1 9 8 9 ) . ' 

" C a p i t a l A l l i a n c e I n s . Co. v. T h o r o u g h - C l e a n , I n c . , 
639 So. 2d 1349, 1350 ( A l a . 1 9 9 4 ) . " 

Nance v. S o u t h e r l a n d , [Ms. 2080746, J a n . 29, 2010] So. 3d 

, ( A l a . C i v . App. 2 0 1 0 ) . 

B a s e d upon t h e r e c o r d b e f o r e u s , we c o n c l u d e t h a t 

F r a n k l i n f a i l e d t o meet i t s b u r d e n t o make a p r i m a f a c i e 
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s h o w i n g t h a t t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t and 

t h a t i t was e n t i t l e d t o a judgment as a m a t t e r o f l a w on 

B r o o k s ' s b r e a c h - o f - c o n t r a c t c l a i m . A c c o r d i n g l y , t h e t r i a l 

c o u r t e r r e d i n e n t e r i n g t h e summary judgment i n f a v o r o f 

F r a n k l i n on t h a t c l a i m . 

B r o o k s a l s o c o n t e n d s t h a t t h e f r a u d c l a i m a g a i n s t 

F r a n k l i n was n o t b a r r e d by t h e a p p l i c a b l e s t a t u t e o f 

l i m i t a t i o n s , t h e b a s i s upon w h i c h F r a n k l i n had s o u g h t a 

summary judgment as t o t h a t c l a i m . T h e r e f o r e , B r o o k s s a y s , 

t h e t r i a l c o u r t e r r e d i n e n t e r i n g t h e summary j u d g m e n t . I n 

s u p p o r t o f h i s c o n t e n t i o n , B r o o k s a r g u e s t h a t he d i d n o t 

d i s c o v e r F r a n k l i n ' s a l l e g e d f r a u d u n t i l an u n s p e c i f i e d t i m e i n 

November 2005. T h i s a c t i o n was f i l e d on November 19, 2007. 

F r a u d c l a i m s a r e s u b j e c t t o a t w o - y e a r s t a t u t e o f 

l i m i t a t i o n s . § 6 - 2 - 3 8 ( l ) , A l a . Code 1975. 

" ' T h a t s t a t u t e o f l i m i t a t i o n s i s 
s u b j e c t t o t h e " s a v i n g c l a u s e " p r o v i d e d by 
§ 6-2-3[, A l a . Code 1 9 7 5 ] : 

" ' " I n a c t i o n s s e e k i n g r e l i e f 
on t h e g r o u n d o f f r a u d where t h e 
s t a t u t e has c r e a t e d a b a r , t h e 
c l a i m must n o t be c o n s i d e r e d as 
h a v i n g a c c r u e d u n t i l t h e 
d i s c o v e r y by t h e a g g r i e v e d p a r t y 
o f t h e f a c t c o n s t i t u t i n g t h e 
f r a u d , a f t e r w h i c h he must have 
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two y e a r s w i t h i n w h i c h t o 
p r o s e c u t e h i s a c t i o n . " ' 

"Ex p a r t e S e a b o l , 782 So. 2d 212, 216 ( A l a . 2 0 0 0 ) . 
S e c t i o n 6-2-3, A l a . Code 1975, s u p p l i e s an o b j e c t i v e 
t e s t , t o l l i n g t h e s t a t u t e o f l i m i t a t i o n s on a f r a u d 
c l a i m u n t i l t h e a g g r i e v e d p a r t y d i s c o v e r s o r , i n t h e 
e x e r c i s e o f r e a s o n a b l e c a r e , s h o u l d have d i s c o v e r e d , 
t h e f a c t s c o n s t i t u t i n g t h e f r a u d . S e a b o l , 782 So. 
2d a t 216; F o r e m o s t I n s . Co. v. Parham, 6 93 So. 2d 
409, 421 ( A l a . 1 9 9 7 ) . T h e r e f o r e , t h e l i m i t a t i o n s 
p e r i o d commences when t h e p l a i n t i f f d i s c o v e r s t h e 
f r a u d o r when f a c t s a r e known ' " w h i c h w o u l d p u t a 
r e a s o n a b l e mind on n o t i c e t h a t f a c t s t o s u p p o r t a 
c l a i m o f f r a u d m i g h t be d i s c o v e r e d upon i n q u i r y . " ' 
A uto-Owners I n s . Co. v. A b s t o n , 822 So. 2d 1187, 
1195 ( A l a . 2001) ( q u o t i n g J e f f e r s o n C o u n t y T r u c k  
G r owers A s s ' n v. T a n n e r , 341 So. 2d 485, 488 ( A l a . 
1 9 7 7 ) ) . " 

W h e e l e r v. G e o r g e , [Ms. 1070484 , Dec. 4 , 2009] So. 3d , 

( A l a . 2 0 0 9 ) . 

B r o o k s ' s employment w i t h F r a n k l i n ended on May 1, 2004. 

T h e r e f o r e , any a l l e g e d f r a u d had t o have o c c u r r e d b e f o r e t h a t 

d a t e . I n h i s d e p o s i t i o n , B r o o k s s t a t e d t h a t he knew by 

O c t o b e r 14, 2004, t h a t h i s employment w i t h F r a n k l i n H e a l t h had 

e nded, t h a t he c o u l d n o t hope t o r e g a i n h i s p o s i t i o n a t 

F r a n k l i n H e a l t h , and t h a t F r a n k l i n w o u l d n o t " p e r f o r m [ i t s ] 

d u t i e s u n d e r t h e [employment] c o n t r a c t . " B r o o k s does n o t 

i n d i c a t e t h e f a c t s o r i n f o r m a t i o n he a l l e g e d l y l e a r n e d o f 

a f t e r O c t o b e r 14, 2004, t h a t w o u l d b r i n g h i s f r a u d c l a i m 
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w i t h i n t h e t o l l i n g p r o v i s i o n o f § 6-2-3, A l a . Code 1975. " I f 

i t a p p e a r s t h a t t h e s t a t u t o r y p e r i o d has e x p i r e d , t h e n t h e 

p a r t y b r i n g i n g t h e f r a u d a c t i o n has t h e b u r d e n o f 

d e m o n s t r a t i n g t h a t i t comes w i t h i n t h e p u r v i e w o f § 6-2-3. 

H i c k s v. G l o b e L i f e & A c c i d e n t I n s . Co., 584 So. 2d 458 ( A l a . 

19 91) ." C h a m b l e s s - K i l l i n g s w o r t h & A s s o c s . , P.C. v. Osmose  

Wood P r e s e r v i n g , I n c . , 695 So. 2d 25, 27 ( A l a . C i v . App. 

1 9 9 6 ) . B r o o k s has f a i l e d t o meet t h a t b u r d e n . 

T h e r e f o r e , g i v i n g B r o o k s t h e b e n e f i t o f t h e d o u b t by 

a s s u m i n g t h a t O c t o b e r 14, 2004, was t h e l a t e s t p o s s i b l e d a t e 

on w h i c h he knew o r s h o u l d have known o f f r a u d u l e n t a c t s by 

F r a n k l i n r e l a t i n g t o h i s employment, t h e s t a t u t e o f 

l i m i t a t i o n s as t o t h e f r a u d c l a i m w o u l d have e x p i r e d on 

O c t o b e r 14, 2006, more t h a n a y e a r b e f o r e he f i l e d t h i s a c t i o n 

i n November 2007. We c o n c l u d e t h a t B r o o k s f a i l e d t o p r e s e n t 

a g e n u i n e i s s u e o f m a t e r i a l f a c t r e g a r d i n g t h e l i m i t a t i o n s 

p e r i o d as t o t h e f r a u d c l a i m and t h a t , t h e r e f o r e , F r a n k l i n was 

e n t i t l e d t o a judgment as a m a t t e r o f l a w on t h e b a s i s t h a t 

B r o o k s f i l e d t h e f r a u d c l a i m a f t e r t h e a p p l i c a b l e l i m i t a t i o n s 

p e r i o d had r u n . A c c o r d i n g l y , t h e summary judgment i n f a v o r o f 

F r a n k l i n on t h e f r a u d c l a i m i s a f f i r m e d . 
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F o r t h e r e a s o n s s e t f o r t h above, t h a t p o r t i o n o f t h e 

summary judgment e n t e r e d i n f a v o r o f F r a n k l i n on B r o o k s ' s 

b r e a c h - o f - c o n t r a c t c l a i m i s r e v e r s e d , and t h e c a u s e i s 

remanded f o r f u r t h e r p r o c e e d i n g s ; t h a t p o r t i o n o f t h e summary 

judgment e n t e r e d i n f a v o r o f F r a n k l i n on B r o o k s ' s f r a u d c l a i m 

i s a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

P i t t m a n , B r y a n , and Thomas, J J . , c o n c u r . 

M o o r e , J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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