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Cheryl Hancock 

v. 

Nancy T. Buckner, as commissioner of the Alabama Department 
of Human Resources, et a l . 

Appeal from Montgomery C i r c u i t Court 
(CV-08-663 and CV-08-1302) 

BRYAN, Judge. 

C h e r y l Hancock, the p l a i n t i f f below, appeals from a 

judgment d i s m i s s i n g her c o n s o l i d a t e d a c t i o n s a g a i n s t the 

defendants below, Nancy T. Buckner, i n her o f f i c i a l c a p a c i t y 
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as the commissioner of the Alabama Department of Human 

Resources ("the c o m m i s s i o n e r " ) ; Brandon H a r d i n , i n h i s 

o f f i c i a l c a p a c i t y as the d i r e c t o r of the C o f f e e County 

Department of Human Resources and i n h i s i n d i v i d u a l c a p a c i t y 

("the d i r e c t o r " ) ; and Sharon F i c q u e t t e , i n her o f f i c i a l 

c a p a c i t y as g e n e r a l c o u n s e l of the Alabama Department of Human 

Resources and i n her i n d i v i d u a l c a p a c i t y ("the g e n e r a l 

c o u n s e l " ) . We a f f i r m i n p a r t , r e v e r s e i n p a r t , and remand. 

On A p r i l 29, 2008, Hancock, a m e r i t - s y s t e m employee of 

the Alabama Department of Human Resources ("the Alabama DHR") 

who was a s s i g n e d t o the C o f f e e County Department of Human 

Resources ("the C o f f e e County DHR"), f i l e d the f i r s t of two 

a c t i o n s i n the Montgomery C i r c u i t C o u r t . I n her f i r s t a c t i o n , 

which was do c k e t e d as case number CV-08-663 and a s s i g n e d t o 

C i r c u i t Judge Truman Hobbs, J r . , she sued the commissioner and 

the d i r e c t o r . 1 Her c o m p l a i n t i n t h a t a c t i o n a l l e g e d t h a t she 

had been n o t i f i e d by the d i r e c t o r t h a t she had been charged 

w i t h d e r e l i c t i o n of duty and t h a t an a d m i n i s t r a t i v e 

1Page W a l l e y was the commissioner of the Alabama DHR when 
Hancock f i l e d b o t h of her a c t i o n s ; however, he s u b s e q u e n t l y 
r e s i g n e d , and Nancy T. Buckner became commissioner. P u r s u a n t 
t o Rule 2 5 ( d ) , A l a . R. C i v . P., Buckner was a u t o m a t i c a l l y 
s u b s t i t u t e d f o r W a l l e y . 
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d i s c i p l i n a r y h e a r i n g would be h e l d r e g a r d i n g t h a t charge. Her 

c o m p l a i n t f u r t h e r a l l e g e d t h a t agents of the commissioner and 

the d i r e c t o r had r e f u s e d t o a l l o w her t o i n s p e c t documents 

m a t e r i a l t o the charge made a g a i n s t h e r . F i n a l l y , her 

c o m p l a i n t a l l e g e d t h a t agents of the commissioner and the 

d i r e c t o r had subpoenaed Hancock's c e l l u l a r - t e l e p h o n e r e c o r d s 

from A l l t e l C o r p o r a t i o n ( " A l l t e l " ) and her employment r e c o r d s 

from her secondary employer, I n s i g h t Treatment Program, I n c . 

( " I n s i g h t " ) , w i t h o u t l a w f u l a u t h o r i t y . As r e l i e f , Hancock's 

c o m p l a i n t sought (1) an i n j u n c t i o n c o m p e l l i n g the commissioner 

and the d i r e c t o r t o a l l o w Hancock t o i n s p e c t documents 

m a t e r i a l t o the charge a g a i n s t her, (2) an i n j u n c t i o n 

e n j o i n i n g the commissioner and the d i r e c t o r from p r o c e e d i n g 

w i t h the d i s c i p l i n a r y h e a r i n g pending the a d j u d i c a t i o n of 

Hancock's a c t i o n , (3) an i n j u n c t i o n e n j o i n i n g the commissioner 

and the d i r e c t o r from u s i n g Hancock's A l l t e l and I n s i g h t 

r e c o r d s i n the a d m i n i s t r a t i v e d i s c i p l i n a r y p r o c e e d i n g a g a i n s t 

Hancock, and (4) a judgment d e c l a r i n g t h a t the commissioner 

and the d i r e c t o r l a c k e d s t a t u t o r y a u t h o r i t y t o subpoena 

Hancock's A l l t e l and I n s i g h t r e c o r d s . 

On August 25, 2008, Hancock f i l e d a second a c t i o n i n the 
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Montgomery C i r c u i t C o u r t , which was d o c k e t e d as case number 

CV-08-1302 and a s s i g n e d t o C i r c u i t Judge Johnny Hardwick. I n 

her second a c t i o n , Hancock sued the commissioner, the 

d i r e c t o r , and the g e n e r a l c o u n s e l . 2 I n a d d i t i o n t o the f a c t s 

a l l e g e d i n the c o m p l a i n t i n her f i r s t a c t i o n , Hancock's 

c o m p l a i n t i n the second a c t i o n a l l e g e d t h a t the commissioner, 

the d i r e c t o r , and the g e n e r a l c o u n s e l were u s i n g the 

a d m i n i s t r a t i v e d i s c i p l i n a r y p r o c e e d i n g a g a i n s t Hancock as 

l e v e r a g e t o compel the chairman of the C o f f e e County DHR Board 

t o r e s i g n and t h a t t h a t conduct c o n s t i t u t e d e x t o r t i o n and an 

attempt t o d i s c i p l i n e Hancock f o r a nonmerit-based reason. I n 

a d d i t i o n t o the r e l i e f sought i n the c o m p l a i n t i n her f i r s t 

a c t i o n , Hancock's c o m p l a i n t i n the second a c t i o n sought a 

judgment d e c l a r i n g t h a t the a d m i n i s t r a t i v e d i s c i p l i n a r y 

p r o c e e d i n g a g a i n s t Hancock c o n s t i t u t e d e x t o r t i o n and an 

attempt t o d i s c i p l i n e Hancock f o r a nonmerit-based reason. 

Contemporaneously w i t h the f i l i n g of her c o m p l a i n t i n 

case number CV-08-1302, Hancock f i l e d a motion f o r a temporary 

r e s t r a i n i n g o r d e r and a p r e l i m i n a r y i n j u n c t i o n e n j o i n i n g the 

commissioner, the d i r e c t o r , and the g e n e r a l c o u n s e l from 

2See supra note 1. 
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h o l d i n g an a d m i n i s t r a t i v e d i s c i p l i n a r y h e a r i n g r e g a r d i n g 

Hancock and f r o m u s i n g Hancock's A l l t e l and I n s i g h t r e c o r d s i n 

the a d m i n i s t r a t i v e d i s c i p l i n a r y h e a r i n g pending the 

a d j u d i c a t i o n o f the m e r i t s o f her a c t i o n . Judge Hardwick h e l d 

a h e a r i n g r e g a r d i n g t h a t motion on September 19, 2008. On 

October 1, 2008, Judge Hardwick e n t e r e d an o r d e r denying 

Hancock's motion and p l a c i n g case number CV-08-1302 on the 

a d m i n i s t r a t i v e d o c k e t . 

On October 17, 2008, Hancock p e t i t i o n e d t h i s c o u r t f o r a 

w r i t of mandamus d i r e c t i n g Judge Hardwick t o v a c a t e h i s 

October 1, 2008, o r d e r , t o r e s t o r e her a c t i o n t o the a c t i v e 

d o c k e t , and t o a d j u d i c a t e the m e r i t s of her c l a i m s 

i m m e d i a t e l y . A f t e r c a l l i n g f o r an answer, t h i s c o u r t d e n i e d 

Hancock's p e t i t i o n w i t h o u t o p i n i o n on November 18, 2008. 

T h e r e a f t e r , the commissioner, the d i r e c t o r , and the 

g e n e r a l c o u n s e l moved t o d i s m i s s b o t h of Hancock's a c t i o n s on 

the ground t h a t they f a i l e d t o s t a t e a c l a i m upon which r e l i e f 

c o u l d be g r a n t e d . A f t e r e n t e r i n g an o r d e r c o n s o l i d a t i n g case 

number CV-08-663 and case number CV-08-1302, Judge Hobbs h e l d 

a h e a r i n g r e g a r d i n g the motions t o d i s m i s s on June 16, 2009. 

On June 17, 2009, Hancock f i l e d a p l e a d i n g t i t l e d 
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"Supplemental Submission t o C o u r t C l a r i f y i n g P l a i n t i f f ' s L e g a l 

P o s i t i o n . " That p l e a d i n g s t a t e d , i n p e r t i n e n t p a r t : 

" 1 . C o n s i s t e n t w i t h the c o m p l a i n t pending b e f o r e 
t h i s C o u r t , Hancock i s s e e k i n g d e c l a r a t o r y r e l i e f 
from t h i s C o u r t i n accordance w i t h the s t a t u t o r y 
p r o v i s i o n s found w i t h i n the D e c l a r a t o r y Judgment A c t 
c o d i f i e d i n A l a . Code § 6-6-220 e t seq. (1975), as 
c o d i f i e d w i t h i n A l a . Code § 41-22-10 (1975), as 
c o n t e m p l a t e d by R u l e [ 5 ] 7 , A l a . R. C i v . P. and/or 
any o t h e r s t a t u t o r y p r o v i s i o n or r u l e by which 
Hancock may o b t a i n a j u d i c i a l d e t e r m i n a t i o n 
c o n c e r n i n g the l e g a l i t y of the [ o f the commissioner, 
the d i r e c t o r , and the g e n e r a l c o u n s e l ' s ] a c t i o n of 
o b t a i n i n g her p r i v a t e c e l l u l a r t e l e p h o n e r e c o r d s 
from ALLTEL C o r p o r a t i o n and her employment r e c o r d s 
from I n s i g h t Treatment Program, I n c . by means of an 
a d m i n i s t r a t i v e subpoena." 

A l s o on June 17, 2009, Judge Hobbs e n t e r e d a judgment 

d i s m i s s i n g Hancock's a c t i o n s . The judgment s t a t e d : 

"The Court h e l d a h e a r i n g on t h i s m a t t e r on June 
1 [ 6 ] , 2009. At the h e a r i n g the p a r t i e s p r e s e n t e d 
t h e i r arguments t o the C o u r t . A f t e r c o n s i d e r i n g the 
p a r t i e s ' arguments and t h e i r b r i e f s the Court f i n d s 
i t s e l f w i t h s e v e r a l c oncerns. F i r s t , t h i s C o u r t has 
r e s e r v a t i o n s as t o whether i t has j u r i s d i c t i o n over 
t h i s m a t t e r . The second concern i s t h a t the agency 
i s not named as a p a r t y as r e q u i r e d by the s t a t u t e 
[ H a n c o c k ] i s t r a v e l i n g u n d e r . [ 3 ] T h i r d l y , the Court 

3The t r i a l c o u r t was a p p a r e n t l y r e f e r r i n g t o § 41-22-10, 
A l a . Code 1975, which p r o v i d e s : 

"The v a l i d i t y o r a p p l i c a b i l i t y of a r u l e may be 
d e t e rmined i n an a c t i o n f o r a d e c l a r a t o r y judgment 
or i t s enforcement s t a y e d by i n j u n c t i v e r e l i e f i n 
the c i r c u i t c o u r t of Montgomery County, u n l e s s 
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f i n d s i t d i f f i c u l t t o d i s c e r n whether [ H a n c o c k ] i s 
c h a l l e n g i n g a r u l e of the agency o r i s i n s t e a d 
s e e k i n g an e v i d e n t i a r y r u l i n g from the C o u r t . 
L a s t l y , Judge Hardwick has r u l e d i n a s i m i l a r , i f 
not the same case. 

"Even i f the Court s e t s a s i d e i t s j u r i s d i c t i o n a l 
c o ncerns, the Court has been unable t o f i n d any law, 
and [ H a n c o c k ] has p r o v i d e d no law, t h a t would b a r 
the use of the d i s p u t e d e v i d e n c e i n q u e s t i o n i n a 
c i v i l p r o c e e d i n g . Without a c l e a r - c u t l e g a l mandate, 
the Court d e c l i n e s t o t e l l an A d m i n i s t r a t i v e Law 
Judge how t o conduct h i s or her h e a r i n g . 

"Wherefore, d e s p i t e the C o u r t ' s r e s e r v a t i o n s 
about the p r o p r i e t y of the subpoenas, t h i s m a t t e r i s 
hereby d i s m i s s e d . " 

On J u l y 29, 2009, Hancock appealed t o t h i s c o u r t . 

"The a p p r o p r i a t e s t a n d a r d of r e v i e w of a t r i a l 
c o u r t ' s [ r u l i n g on] a motion t o d i s m i s s i s whether 
'when the a l l e g a t i o n s of the c o m p l a i n t are viewed 
most s t r o n g l y i n the p l e a d e r ' s f a v o r , i t appears 
t h a t the p l e a d e r c o u l d prove any s e t of 
c i r c u m s t a n c e s t h a t would e n t i t l e [ t h e p l e a d e r ] t o 

o t h e r w i s e s p e c i f i c a l l y p r o v i d e d by s t a t u t e , i f the 
c o u r t f i n d s t h a t the r u l e , or i t s t h r e a t e n e d 
a p p l i c a t i o n , i n t e r f e r e s w i t h o r i m p a i r s , or 
t h r e a t e n s t o i n t e r f e r e w i t h or i m p a i r , the l e g a l 
r i g h t s or p r i v i l e g e s of the p l a i n t i f f . The agency  
s h a l l be made a p a r t y t o the a c t i o n . In p a s s i n g on 
such r u l e s the c o u r t s h a l l d e c l a r e the r u l e i n v a l i d 
o n l y i f i t f i n d s t h a t i t v i o l a t e s c o n s t i t u t i o n a l 
p r o v i s i o n s or exceeds the s t a t u t o r y a u t h o r i t y of the 
agency o r was adopted w i t h o u t s u b s t a n t i a l compliance 
w i t h r u l e - m a k i n g p r o c e d u r e s p r o v i d e d f o r i n t h i s 
c h a p t e r . " 

(Emphasis added.) 
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r e l i e f . ' Nance v. Matthews, 622 So. 2d 297, 299 
( A l a . 1993); R a l e y v. C i t i b a n c of A l a b a m a / A n d a l u s i a , 
474 So. 2d 640, 641 ( A l a . 1985). T h i s Court does not 
c o n s i d e r whether the p l a i n t i f f w i l l u l t i m a t e l y 
p r e v a i l , but o n l y whether the p l a i n t i f f may p o s s i b l y 
p r e v a i l . Nance, 622 So. 2d a t 299. A ' d i s m i s s a l i s 
p r o p e r o n l y when i t appears beyond doubt t h a t the 
p l a i n t i f f can prove no s e t of f a c t s i n s u p p o r t of 
the c l a i m t h a t would e n t i t l e the p l a i n t i f f t o 
r e l i e f . ' Nance, 622 So. 2d a t 299; G a r r e t t v.  
Hadden, 495 So. 2d 616, 617 ( A l a . 1986); H i l l v.  
K r a f t , I n c . , 496 So. 2d 768, 769 ( A l a . 1986)." 

Lyons v. R i v e r Road C o n s t r . , I n c . , 858 So. 2d 257, 260 ( A l a . 

2003). 

Hancock f i r s t argues t h a t the t r i a l c o u r t e r r e d i n 

d i s m i s s i n g her c l a i m s e e k i n g a judgment d e c l a r i n g t h a t the 

commissioner and the d i r e c t o r l a c k e d s t a t u t o r y a u t h o r i t y t o 

subpoena Hancock's A l l t e l and I n s i g h t r e c o r d s ("the s t a t u t o r y -

a u t h o r i t y c l a i m " ) . A l t h o u g h the t r i a l c o u r t d i d not s p e c i f y 

which ground or grounds mentioned i n i t s judgment was the 

b a s i s f o r i t s d i s m i s s a l of Hancock's c o n s o l i d a t e d a c t i o n s , 

Hancock argues t h a t the t r i a l c o u r t e r r e d i f i t based i t s 

d i s m i s s a l of her s t a t u t o r y - a u t h o r i t y c l a i m on the ground t h a t 

the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over t h a t 

c l a i m because, she s a y s , the t r i a l c o u r t d i d have j u r i s d i c t i o n 

over t h a t c l a i m because, she says, t h a t c l a i m was not b a r r e d 

by the e x h a u s t i o n - o f - a d m i n i s t r a t i v e - r e m e d i e s d o c t r i n e . See 
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Department of E n v t l . Mgmt. v. Coosa R i v e r B a s i n I n i t i a t i v e ,  

I n c . , 826 So. 2d 111, 117-18 ( A l a . 2002) ( h o l d i n g t h a t c i r c u i t 

c o u r t had s u b j e c t - m a t t e r j u r i s d i c t i o n over a d e c l a r a t o r y -

judgment a c t i o n a g a i n s t the Alabama Department of 

E n v i r o n m e n t a l Management t h a t was not b a r r e d by the 

e x h a u s t i o n - o f - a d m i n i s t r a t i v e - r e m e d i e s d o c t r i n e ) . 

In C i t y of G r a y s v i l l e v. Glenn, [Ms. 1081229, Jan. 15, 

2009] So. 3d ( A l a . 2009), the supreme c o u r t s t a t e d : 

"'To be s u r e , Alabama r e c o g n i z e s the 
d o c t r i n e of e x h a u s t i o n of a d m i n i s t r a t i v e 
remedies. C i t y of H u n t s v i l l e v. Smartt, 409 
So. 2d 1353, 1357 ( A l a . 1982). " T h i s 
d o c t r i n e ' r e q u i r e s t h a t where a c o n t r o v e r s y 
i s t o be i n i t i a l l y d e t e rmined by an 
a d m i n i s t r a t i v e body, the c o u r t s w i l l 
d e c l i n e r e l i e f u n t i l those remedies have 
been e x p l o r e d and, i n most i n s t a n c e s , 
e x hausted.'" I d . ( q u o t i n g F r a t e r n a l Order  
of P o l i c e , S t r a w b e r r y Lodge No. 40 v. 
E n t r e k i n , 294 A l a . 201, 209, 314 So. 2d 
663, 670 (1975)).' 

" P a t t e r s o n v. Gladwin Corp., 835 So. 2d 137, 141-42 
( A l a . 2002). There are r e c o g n i z e d e x c e p t i o n s t o t h a t 
d o c t r i n e , i n c l u d i n g 

"'when (1) the q u e s t i o n r a i s e d i s one of 
i n t e r p r e t a t i o n of a s t a t u t e , (2) the a c t i o n 
r a i s e s o n l y q u e s t i o n s of law and not 
m a t t e r s r e q u i r i n g a d m i n i s t r a t i v e d i s c r e t i o n 
or an a d m i n i s t r a t i v e f i n d i n g of f a c t , (3) 
the e x h a u s t i o n of a d m i n i s t r a t i v e remedies 
would be f u t i l e and/or the a v a i l a b l e remedy 
i s i n a d e q u a t e , or (4) where t h e r e i s the 
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t h r e a t of i r r e p a r a b l e i n j u r y . ' 

"Ex p a r t e Lake F o r e s t Prop. Owners' Ass'n, 603 So. 
2d 1045, 1046-47 ( A l a . 1992). T h i s Court has a l s o 
r e c o g n i z e d an e x c e p t i o n t o the r u l e 'where t h e r e i s 
a d e f e c t i n the power of the agency t o a c t i n any 
r e s p e c t . ' J e f f e r s o n County v. Johnson, 333 So. 2d 
143, 149 ( A l a . 1976). " 

So. 3d a t . 

In the case now b e f o r e us, Hancock's s t a t u t o r y - a u t h o r i t y 

c l a i m sought a d e c l a r a t i o n r e g a r d i n g the i n t e r p r e t a t i o n of a 

s t a t u t e and i t r a i s e d " ' o n l y q u e s t i o n s of law and not m a t t e r s 

r e q u i r i n g a d m i n i s t r a t i v e d i s c r e t i o n or an a d m i n i s t r a t i v e 

f i n d i n g of f a c t . ' " C i t y of G r a y s v i l l e v. Glenn, So. 3d a t 

(q u o t i n g Ex p a r t e Lake F o r e s t Prop. Owners' Ass'n, 603 So. 

2d 1045, 1046-47 ( A l a . 1992)). T h e r e f o r e , we conclude t h a t 

Hancock's s t a t u t o r y - a u t h o r i t y c l a i m was not b a r r e d by the 

e x h a u s t i o n - o f - a d m i n i s t r a t i v e - r e m e d i e s d o c t r i n e . See C i t y of  

G r a y s v i l l e v. Glenn. Consequently, the t r i a l c o u r t had 

s u b j e c t - m a t t e r j u r i s d i c t i o n over t h a t c l a i m . See Department of  

E n v t l . Mgmt. v. Coosa R i v e r B a s i n I n i t i a t i v e , I n c . 

Hancock a l s o argues t h a t the t r i a l c o u r t e r r e d i f i t 

d i s m i s s e d her s t a t u t o r y - a u t h o r i t y c l a i m on the ground t h a t she 

had not made the Alabama DHR a p a r t y t o her a c t i o n . Hancock 

c i t e d b o t h § 41-22-10, A l a . Code 1975, and the D e c l a r a t o r y 
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Judgment A c t , § 6-6-220 e t seq., A l a . Code 1975, as s t a t u t o r y 

bases f o r her s t a t u t o r y - a u t h o r i t y c l a i m . A l t h o u g h the l i t e r a l 

language of § 41-22-10 r e q u i r e s t h a t the agency be made a 

p a r t y t o an a c t i o n brought p u r s u a n t t o t h a t s t a t u t e , the 

supreme c o u r t has h e l d t h a t § 41-22-10 i s t o be l i b e r a l l y 

c o n s t r u e d . See Department of E n v t l . Mgmt. v. Coosa R i v e r B a s i n  

I n i t i a t i v e , I n c . , 826 So. 2d a t 117. Moreover, the D e c l a r a t o r y 

Judgment A c t does not r e q u i r e t h a t the agency be made a p a r t y 

t o an a c t i o n b rought p u r s u a n t t o i t , and the D e c l a r a t o r y 

Judgment A c t i s a v a l i d s t a t u t o r y b a s i s f o r an a c t i o n s e e k i n g 

d e c l a r a t o r y r e l i e f w i t h r e s p e c t t o an a d m i n i s t r a t i v e agency. 

See Department of E n v t l . Mgmt. v. Coosa R i v e r B a s i n  

I n i t i a t i v e , I n c . , 826 So. 2d a t 117-18. A c c o r d i n g l y , we 

conclude t h a t Hancock's f a i l u r e t o make the Alabama DHR a 

p a r t y was not a v a l i d ground f o r d i s m i s s i n g her s t a t u t o r y -

a u t h o r i t y c l a i m . 

Hancock a l s o argues t h a t the t r i a l c o u r t e r r e d i f i t 

d i s m i s s e d her s t a t u t o r y - a u t h o r i t y c l a i m on the ground t h a t i t 

c o u l d not determine what r e l i e f t h a t c l a i m was s e e k i n g 

because, she says, t h a t c l a i m c l e a r l y s t a t e d t h a t i t sought a 

judgment d e c l a r i n g t h a t the commissioner and the d i r e c t o r 

11 
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l a c k e d s t a t u t o r y a u t h o r i t y t o subpoena her A l l t e l and I n s i g h t 

r e c o r d s . Hancock's s t a t u t o r y - a u t h o r i t y c l a i m asked the t r i a l 

c o u r t t o " [ e ] n t e r a d e c l a r a t o r y judgment d e c l a r i n g t h a t the 

[commissioner and the d i r e c t o r ] u n l a w f u l l y o b t a i n e d 

[Hancock's] p e r s o n a l c e l l u l a r t e l e p h o n e r e c o r d s from ALLTEL 

C o r p o r a t i o n " and t o " [ e ] n t e r a d e c l a r a t o r y judgment d e c l a r i n g 

t h a t the [commissioner and the d i r e c t o r ] u n l a w f u l l y o b t a i n e d 

p r i v i l e g e d , n o n - p u b l i c i n f o r m a t i o n of or c o n c e r n i n g [Hancock] 

from I n s i g h t Treatment Program, I n c . " We conclude t h a t 

Hancock's c o m p l a i n t a d e q u a t e l y i n d i c a t e d t h a t the r e l i e f she 

was s e e k i n g i n c l u d e d a judgment d e c l a r i n g t h a t the 

commissioner and the d i r e c t o r l a c k e d s t a t u t o r y a u t h o r i t y t o 

subpoena her A l l t e l and I n s i g h t r e c o r d s . 

Hancock a l s o argues t h a t the t r i a l c o u r t e r r e d i f i t 

d i s m i s s e d her s t a t u t o r y - a u t h o r i t y c l a i m on the ground t h a t 

Judge Hardwick had a l r e a d y r u l e d on i t because, she says, the 

r e c o r d e s t a b l i s h e s t h a t Judge Hardwick had not r u l e d on i t . 

Judge Hardwick's October 1, 2008, o r d e r e n t e r e d i n case number 

CV-08-1302 d e n i e d Hancock's motion f o r a temporary r e s t r a i n i n g 

o r d e r and a p r e l i m i n a r y i n j u n c t i o n e n j o i n i n g the commissioner, 

the d i r e c t o r , and the g e n e r a l c o u n s e l from h o l d i n g an 

12 
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a d m i n i s t r a t i v e d i s c i p l i n a r y h e a r i n g r e g a r d i n g Hancock and from 

u s i n g Hancock's A l l t e l and I n s i g h t r e c o r d s a t her 

a d m i n i s t r a t i v e d i s c i p l i n a r y h e a r i n g pending the a d j u d i c a t i o n 

of the m e r i t s of her a c t i o n ; i t d i d not r u l e on her c l a i m 

s e e k i n g a judgment d e c l a r i n g t h a t the commissioner and the 

d i r e c t o r l a c k e d s t a t u t o r y a u t h o r i t y t o subpoena Hancock's 

A l l t e l and I n s i g h t r e c o r d s . A c c o r d i n g l y , we conclude t h a t 

Judge Hardwick's October 1, 2008, o r d e r d i d not c o n s t i t u t e a 

v a l i d ground f o r d i s m i s s i n g Hancock's s t a t u t o r y - a u t h o r i t y 

c l a i m . 

A c c o r d i n g l y , the r e c o r d does not e s t a b l i s h t h a t t h e r e i s 

no s e t of f a c t s Hancock c o u l d prove t h a t would e n t i t l e her t o 

r e l i e f on her s t a t u t o r y - a u t h o r i t y c l a i m . T h e r e f o r e , we r e v e r s e 

the judgment of the t r i a l c o u r t i n s o f a r as i t d i s m i s s e d t h a t 

c l a i m . See Lyons v. R i v e r Road C o n s t r . , I n c . , 858 So. 2d a t 

260. A l t h o u g h Hancock a l s o p r e s e n t s argument r e g a r d i n g the 

m e r i t s of her s t a t u t o r y - a u t h o r i t y c l a i m , i n r e v i e w i n g the 

d i s m i s s a l of an a c t i o n f o r f a i l u r e t o s t a t e a c l a i m , " [ t ] h i s 

C o urt does not c o n s i d e r whether the p l a i n t i f f w i l l u l t i m a t e l y 

p r e v a i l , but o n l y whether the p l a i n t i f f may p o s s i b l y p r e v a i l . " 

Lyons v. R i v e r Road C o n s t r . , I n c . , 858 So. 2d a t 260. 
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T h e r e f o r e , we e x p r e s s no o p i n i o n r e g a r d i n g the m e r i t s of 

Hancock's s t a t u t o r y - a u t h o r i t y c l a i m . 

Hancock next argues t h a t the t r i a l c o u r t e r r e d i n s o f a r as 

i t d i s m i s s e d her c l a i m s e e k i n g a judgment d e c l a r i n g t h a t her 

A l l t e l and I n s i g h t r e c o r d s were not a d m i s s i b l e i n her 

a d m i n i s t r a t i v e d i s c i p l i n a r y h e a r i n g ("Hancock's e v i d e n c e -

a d m i s s i b i l i t y c l a i m " ) . A h e a r i n g o f f i c e r i n an a d m i n i s t r a t i v e 

h e a r i n g has d i s c r e t i o n r e g a r d i n g the a d m i s s i o n of ev i d e n c e and 

i s not bound by the s t r i c t r u l e s of e v i d e n c e . See § 41-22-13, 

A l a . Code 1975, and Horn v. S t a t e Bd. of Exam'rs i n  

C o u n s e l i n g , 689 So. 2d 93, 94 ( A l a . C i v . App. 1996) . Thus, 

Hancock's e v i d e n c e - a d m i s s i b i l i t y c l a i m d i d not f a l l w i t h i n the 

e x c e p t i o n t o the e x h a u s t i o n - o f - a d m i n i s t r a t i v e - r e m e d i e s 

d o c t r i n e f o r c l a i m s t h a t " ' r a i s e [ ] o n l y q u e s t i o n s of law and 

not m a t t e r s r e q u i r i n g a d m i n i s t r a t i v e d i s c r e t i o n or an 

a d m i n i s t r a t i v e f i n d i n g of f a c t ' " or any of the o t h e r 

r e c o g n i z e d e x c e p t i o n s . C i t y of G r a y s v i l l e v. Glenn, So. 3d 

at ( q u o t i n g Ex p a r t e Lake F o r e s t Prop. Owners' Ass'n, 603 

So. 2d a t 1046-47). T h e r e f o r e , we a f f i r m the judgment of the 

t r i a l c o u r t i n s o f a r as i t d i s m i s s e d Hancock's e v i d e n c e -

a d m i s s i b i l i t y c l a i m because t h a t c l a i m was b a r r e d by the 
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e x h a u s t i o n - o f - a d m i n i s t r a t i v e - r e m e d i e s d o c t r i n e . 

Hancock a l s o argues t h a t the t r i a l c o u r t e r r e d i n s o f a r as 

i t d i s m i s s e d her c l a i m s e e k i n g a judgment d e c l a r i n g t h a t the 

d i s c i p l i n a r y p r o c e e d i n g a g a i n s t Hancock c o n s t i t u t e d e x t o r t i o n 

and an attempt t o d i s c i p l i n e Hancock f o r a nonmerit-based 

reason. However, t h a t c l a i m d i d not f a l l w i t h i n any of the 

r e c o g n i z e d e x c e p t i o n s t o the e x h a u s t i o n - o f - a d m i n i s t r a t i v e -

remedies d o c t r i n e . See C i t y of G r a y s v i l l e v. Glenn. T h e r e f o r e , 

we a f f i r m the d i s m i s s a l of t h a t c l a i m because i t was b a r r e d by 

the e x h a u s t i o n - o f - a d m i n i s t r a t i v e - r e m e d i e s d o c t r i n e . I d . 

Hancock has not argued t h a t the t r i a l c o u r t e r r e d i n 

d i s m i s s i n g any of her o t h e r c l a i m s ; a c c o r d i n g l y , we a f f i r m the 

d i s m i s s a l of those c l a i m s . See Tucker v. C u l l m a n - J e f f e r s o n  

C o u n t i e s Gas D i s t . , 864 So. 2d 317, 319 ( A l a . 2003) ("'When an 

a p p e l l a n t f a i l s t o p r o p e r l y argue an i s s u e , t h a t i s s u e i s 

waived and w i l l not be c o n s i d e r e d . B o s h e l l v. K e i t h , 418 So. 

2d 89 ( A l a . 1982).' Asam v. Deveraux, 686 So. 2d 1222, 1224 

( A l a . C i v . App. 1996)."). 

In summary, we r e v e r s e the judgment of the t r i a l c o u r t 

i n s o f a r as i t d i s m i s s e d Hancock's s t a t u t o r y - a u t h o r i t y c l a i m ; 

we a f f i r m the judgment of the t r i a l c o u r t i n a l l o t h e r 
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r e s p e c t s ; and we remand the a c t i o n f o r f u r t h e r p r o c e e d i n g s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and Thomas and Moore, J J . , concur. 

P i t t m a n , J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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