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v. 
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(CV-09-161) 

BRYAN, Judge. 

H a r o l d Maurice S h a f f e r ("the husband") appeals from a 

p r o t e c t i o n - f r o m - a b u s e o r d e r e n t e r e d by the T a l l a d e g a C i r c u i t 

C o u r t a f t e r a p r o c e e d i n g conducted p u r s u a n t t o the P r o t e c t i o n 

from Abuse A c t , A l a . Code 1975, § 30-5-1 e t seq. 
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Sh e r r y W a l t e r s ("the w i f e " ) f i l e d a p e t i t i o n f o r 

p r o t e c t i o n from abuse a g a i n s t the husband on May 22, 2009. The 

p e t i t i o n a l l e g e d t h a t the husband had abused her on May 13, 

2009, by f o l l o w i n g her around "bumping" her w i t h h i s stomach, 

by " t h r e a t e n i n g what he was g o i n g t o do i f [ s h e ] made him 

l e a v e , " and by t h r e a t e n i n g t o have h i s s i s t e r "jump on" the 

w i f e . The w i f e a l s o s t a t e d i n her p e t i t i o n t h a t the husband 

had been b e l l i g e r e n t , t h a t he had i n t i m i d a t e d her, and t h a t he 

had caused her t o f e a r f o r the s a f e t y of her 1 7 - y e a r - o l d 

daughter and her 4 - y e a r - o l d g r a n d c h i l d . 1 

F o l l o w i n g an ore tenus h e a r i n g on J u l y 9, 2009, the t r i a l 

c o u r t i s s u e d a p r o t e c t i o n - f r o m - a b u s e o r d e r a g a i n s t the husband 

e n j o i n i n g him from t h r e a t e n i n g t o commit or c o m m i t t i n g any 

f u r t h e r a c t s of abuse and, among o t h e r t h i n g s , e n j o i n i n g him 

from c o n t a c t i n g the w i f e . The husband was a l s o o r d e r e d t o s t a y 

away from the w i f e ' s r e s i d e n c e and p l a c e of employment. The 

husband f i l e d a motion p u r s u a n t t o Rule 59, A l a . R. C i v . P., 

t o a l t e r , amend, or v a c a t e the p r o t e c t i o n - f r o m - a b u s e o r d e r . 

The t r i a l c o u r t d e n i e d the husband's postjudgment motion, and 

1 I t i s u n c l e a r from the r e c o r d whether the w i f e ' s daughter 
and the w i f e ' s g r a n d c h i l d are b i o l o g i c a l l y r e l a t e d t o the 
husband. 
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the husband t i m e l y appealed. The husband f i l e d a statement of 

the e v i d e n c e as a l l o w e d under Rule 1 0 ( d ) , A l a . R. App. P.2 The 

t r i a l c o u r t approved the husband's statement of the ev i d e n c e 

a f t e r the w i f e made no o b j e c t i o n , and i t i s i n c l u d e d i n the 

r e c o r d on a p p e a l . See Rule 1 0 ( d ) . 

The statement of the ev i d e n c e p r e p a r e d by the husband and 

approved by the t r i a l c o u r t s t a t e s t h a t the w i f e t e s t i f i e d 

t h a t on May 13, 2009, " t h e r e was a bunch of screaming and door 

slamming." However, the w i f e a l s o t e s t i f i e d t h a t the husband 

had never h i t h e r , had never h a r a s s e d h e r , and had not t r i e d 

t o c o n t a c t her. The w i f e l a t e r t e s t i f i e d t h a t n o t h i n g had 

happened on May 13, 2009. She s t a t e d t h a t one of her f a m i l y 

members had c a l l e d the p o l i c e on May 14, 2009, but the w i f e 

d i d not o f f e r any t e s t i m o n y r e g a r d i n g what l e d her f a m i l y 

member t o c a l l the p o l i c e . The w i f e a d m i t t e d t h a t the o f f i c e r s 

r e s p o n d i n g t o t h a t c a l l had det e r m i n e d t h a t no abuse or 

2 R u l e 10(d) p r o v i d e s , i n p e r t i n e n t p a r t : 

" I f no r e p o r t of the evi d e n c e or p r o c e e d i n g s a t a 
h e a r i n g or t r i a l was made, or i f a t r a n s c r i p t i s 
u n a v a i l a b l e , the a p p e l l a n t may p r e p a r e a statement 
of the e v i d e n c e or p r o c e e d i n g s from the b e s t 
a v a i l a b l e means, i n c l u d i n g the a p p e l l a n t ' s 
r e c o l l e c t i o n . " 
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v i o l e n c e had t aken p l a c e and t h a t no a r r e s t s were made. 

The husband t e s t i f i e d t h a t he and the w i f e were not y e t 

d i v o r c e d because the w i f e would not s i g n the d i v o r c e p a p e rs. 

The husband d e n i e d h i t t i n g the w i f e . The husband f u r t h e r 

t e s t i f i e d t h a t on May 14, 2009, he and the w i f e were h a v i n g a 

d i s c u s s i o n about r e t r i e v i n g the w i f e ' s daughter's c e l l u l a r 

t e l e p h o n e from a t o i l e t , which l e d t o the w i f e t h r e a t e n i n g t o 

c a l l the p o l i c e . The husband s t a t e d t h a t he spoke w i t h the 

p o l i c e o f f i c e r s a f t e r t h e y a r r i v e d and t h a t the p o l i c e 

o f f i c e r s d e t ermined t h a t no v i o l e n c e had taken p l a c e . 

A c c o r d i n g t o the husband, the p o l i c e o f f i c e r s then asked 

e i t h e r the husband or the w i f e t o l e a v e the p r e m i s e s . 

On a p p e a l , the husband argues t h a t the t r i a l c o u r t e r r e d 

i n e n t e r i n g a p r o t e c t i o n - f r o m - a b u s e o r d e r a g a i n s t him i n l i g h t 

of the f a c t t h a t the w i f e d i d not prove any of the a l l e g a t i o n s 

of abuse c o n t a i n e d i n her p e t i t i o n f o r p r o t e c t i o n from abuse. 

The husband a l s o argues t h a t the w i f e f a i l e d t o show t h a t the 

husband had committed an a c t of abuse a g a i n s t the w i f e as 

d e f i n e d i n the P r o t e c t i o n from Abuse A c t . 

The P r o t e c t i o n from Abuse A c t d e f i n e s "abuse" i n § 30-5-

2 ( a ) ( 1 ) , A l a . Code 1975, as: 
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"The o c c u r r e n c e of one or more of the f o l l o w i n g 
a c t s , a t t e m p t s , or t h r e a t s between f a m i l y or 
h o u s e h o l d members, as d e f i n e d by t h i s c h a p t e r : 

"a. A s s a u l t . A s s a u l t as d e f i n e d under 
S e c t i o n s 13A-6-20 t o 13A-6-22, i n c l u s i v e . 

"b. Attempt. With the i n t e n t t o commit 
any crime under t h i s s e c t i o n or any o t h e r 
c r i m i n a l a c t under the laws of t h i s s t a t e , 
p e r f o r m i n g any o v e r t a c t towards the 
commission of the o f f e n s e . 

II 

"d. C r i m i n a l c o e r c i o n . C r i m i n a l 
c o e r c i o n as d e f i n e d under S e c t i o n 13A-6-25. 

"e. Harassment. Harassment as d e f i n e d 
under S e c t i o n 13A-11-8. 

II 

"g. Menacing. Menacing as d e f i n e d 
under S e c t i o n 13A-6-23. 

"h. Other conduct. Any o t h e r conduct 
d i r e c t e d toward a member of the p r o t e c t e d 
c l a s s c o v e r e d by t h i s c h a p t e r t h a t c o u l d be 
p u n i s h e d as a c r i m i n a l a c t under the laws 
of t h i s s t a t e . " 

P ursuant t o § 30-5-6(a), A l a . Code 1975, the w i f e was 

r e q u i r e d t o "prove the a l l e g a t i o n of abuse by a preponderance 

of the e v i d e n c e . " Our r e v i e w of the statement of the e v i d e n c e , 

as approved by the t r i a l c o u r t , r e v e a l s t h a t the o n l y 

t e s t i m o n y p r o v i d e d by the w i f e r e g a r d i n g p u r p o r t e d a c t s of 
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abuse committed a g a i n s t her was a g e n e r a l statement about "a 

bunch of screaming and door slamming" t h a t o c c u r r e d on May 13, 

2009. There i s no i n d i c a t i o n from the w i f e ' s t e s t i m o n y t h a t 

the husband was the p a r t y who had screamed and slammed doors. 

Some of the a l l e g a t i o n s s e t f o r t h i n the w i f e ' s p e t i t i o n f o r 

p r o t e c t i o n from abuse, i f proven t o be t r u e , may have been 

s u f f i c i e n t grounds f o r i s s u i n g a p r o t e c t i o n - f r o m - a b u s e o r d e r ; 

however, the w i f e d i d not t e s t i f y r e g a r d i n g any of the 

i n c i d e n t s a l l e g e d i n her p e t i t i o n , such as p h y s i c a l c o n t a c t by 

the husband, t h r e a t s made a g a i n s t her by the husband, or her 

f e a r of the husband. I n f a c t , the w i f e t e s t i f i e d t h a t the 

husband had never h i t h e r , t h a t he had never h a r a s s e d h e r , and 

t h a t he had not t r i e d t o c o n t a c t h e r . Based on the r e c o r d 

p r e s e n t e d t o t h i s c o u r t , we cannot determine what a c t s of 

abuse were committed a g a i n s t the w i f e by the husband. 3 

Because the e v i d e n c e p r e s e n t e d by the w i f e does not 

supp o r t a f i n d i n g of any of the a c t s of abuse s e t f o r t h i n § 

30-5-2, we are co m p e l l e d t o r e v e r s e the t r i a l c o u r t ' s judgment 

i s s u i n g a p r o t e c t i o n - f r o m - a b u s e o r d e r a g a i n s t the husband. See 

3We note t h a t the w i f e d i d not f i l e a b r i e f w i t h t h i s 
c o u r t on a p p e a l . 
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Horton v. DeVan, 829 So. 2d 756 ( A l a . C i v . App. 2002) 

( r e v e r s i n g p r o t e c t i o n - f r o m - a b u s e o r d e r when the a c t s a l l e g e d 

by the a p p e l l e e d i d not sup p o r t a f i n d i n g of abuse as s e t 

f o r t h i n § 3 0 - 5 - 2 ( a ) ( 1 ) ) . 

REVERSED AND REMANDED. 

Thompson, P . J . , and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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