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BRYAN, Judge. 

Mark Ryder, the defendant below, appeals from a d e f a u l t 

judgment e n t e r e d i n f a v o r of the p l a i n t i f f below, James F. 

Mabry. Because we c o n c l u d e t h a t the t r i a l c o u r t l a c k e d i n 

personam j u r i s d i c t i o n over Ryder, we r e v e r s e and remand w i t h 
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i n s t r u c t i o n s . 

On J u l y 27, 2007, Mabry sued Ryder, a r e s i d e n t o f 

V i r g i n i a , a l l e g i n g t h a t Ryder had f r a u d u l e n t l y i n d u c e d him t o 

buy u n i t s i n People i n P r o f i t Systems, I n c . ("PIPS"), t h a t 

those u n i t s c o n s t i t u t e d s e c u r i t i e s under Alabama law, and t h a t 

they were p a r t of a P o n z i scheme, which had r e s u l t e d i n 

Mabry's l o s i n g the $42,022.67 he had p a i d f o r the PIPS u n i t s . 

Mabry s t a t e d c l a i m s o f c o n v e r s i o n , f r a u d , and v i o l a t i o n o f the 

Alabama s t a t u t e s g o v e r n i n g the s a l e o f s e c u r i t i e s . 

Ryder, a c t i n g pro se, f i l e d an answer denying l i a b i l i t y 

and a s s e r t i n g , as an a f f i r m a t i v e defense, t h a t the t r i a l c o u r t 

l a c k e d i n personam j u r i s d i c t i o n over him because he had not 

had s u f f i c i e n t c o n t a c t s w i t h the S t a t e o f Alabama. Upon 

c o m p l e t i o n o f d i s c o v e r y , the t r i a l c o u r t s e t the a c t i o n f o r 

t r i a l on J u l y 14, 2008. 

On May 23, 2008, Ryder moved the t r i a l c o u r t t o d i s m i s s 

the a c t i o n on the ground t h a t i t l a c k e d i n personam 

j u r i s d i c t i o n over him. S p e c i f i c a l l y , Ryder's motion t o d i s m i s s 

a s s e r t e d t h a t Mabry had a d m i t t e d i n h i s responses t o Ryder's 

d i s c o v e r y r e q u e s t s t h a t Ryder's o n l y c o n t a c t s w i t h the S t a t e 

o f Alabama were f o u r t e l e p h o n e c a l l s t h a t Mabry had made t o 
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Ryder w h i l e Ryder was i n V i r g i n i a . Ryder's motion a l s o c i t e d 

the s p e c i f i c responses on which he was r e l y i n g . Ryder d i d not 

a t t a c h c o p i e s o f Mabry's d i s c o v e r y responses t o h i s motion t o 

d i s m i s s ; however, c o p i e s of those d i s c o v e r y responses were 

a l r e a d y on f i l e i n the t r i a l c o u r t . 

Contemporaneously w i t h the f i l i n g o f h i s motion t o 

d i s m i s s , Ryder f i l e d a motion f o r a summary judgment. As one 

of the grounds o f h i s summary-judgment motion, Ryder a s s e r t e d 

t h a t the t r i a l c o u r t l a c k e d i n personam j u r i s d i c t i o n , and he 

adopted h i s motion t o d i s m i s s as h i s statement of t h a t ground. 

In response t o Ryder's motion t o d i s m i s s , Mabry a s s e r t e d 

t h a t the motion was u n t i m e l y because, Mabry s a i d , Rule 1 2 ( b ) , 

A l a . R. C i v . P., r e q u i r e d t h a t a motion t o d i s m i s s on the 

ground of l a c k of p e r s o n a l j u r i s d i c t i o n be made b e f o r e Ryder 

f i l e d h i s answer. In the a l t e r n a t i v e , Mabry a s s e r t e d t h a t , 

because he had r e c e i v e d Ryder's o f f e r t o s e l l s e c u r i t i e s w h i l e 

he was i n Alabama and had a c c e p t e d t h a t o f f e r w h i l e he was i n 

Alabama, the Alabama c o u r t s had p e r s o n a l j u r i s d i c t i o n over 

Ryder. Mabry d i d not f i l e any e v i d e n c e i n o p p o s i t i o n t o 

Ryder's motion t o d i s m i s s and d i d not f i l e e i t h e r a p l e a d i n g 

or any e v i d e n c e i n o p p o s i t i o n t o Ryder's summary-judgment 
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motion. 

The t r i a l c o u r t d i d not r u l e on Ryder's motions b e f o r e 

the t r i a l . S e v e r a l days b e f o r e the t r i a l , Ryder i n f o r m e d the 

t r i a l c o u r t by l e t t e r t h a t he would not be a p p e a r i n g a t the 

t r i a l and t h a t he had p r e v i o u s l y a s s e r t e d t h a t the t r i a l c o u r t 

l a c k e d i n personam j u r i s d i c t i o n over him i n h i s answer and two 

motions. When Ryder d i d not appear a t the t r i a l , the t r i a l 

c o u r t e n t e r e d an o r d e r on J u l y 16, 2008, d e n y i n g Ryder's 

motion t o d i s m i s s "[d]ue t o the l a c k o f p r o p e r e v i d e n t i a r y 

s u b m i s s i o n s i n sup p o r t o f [ t h a t m o t i o n ] , " g r a n t i n g the o r a l 

motion f o r a d e f a u l t judgment t h a t Mabry had made a f t e r Ryder 

f a i l e d t o appear a t t r i a l , and s e t t i n g a h e a r i n g on the i s s u e 

o f damages f o r August 18, 2008. The t r i a l c o u r t d i d not 

e x p r e s s l y r u l e on Ryder's summary-judgment motion; however, 

the t r i a l c o u r t ' s J u l y 16, 2008, o r d e r i s i n c o n s i s t e n t w i t h an 

i n t e n t t o g r a n t t h a t motion. 

Ryder d i d not appear a t the August 18, 2008, h e a r i n g . On 

March 2, 2009, the t r i a l c o u r t e n t e r e d a d e f a u l t judgment 

a g a i n s t Ryder and awarded Mabry the f u l l amount o f the damages 

he had sought. The judgment s t a t e d t h a t the t r i a l c o u r t had 

d e n i e d b o t h Ryder's motion t o d i s m i s s and h i s motion f o r 
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summary judgment " f o r l a c k o f p r o p e r e v i d e n t i a r y s u p p o r t . " 

Ryder t i m e l y f i l e d a postjudgment motion i n which he a g a i n 

a s s e r t e d t h a t the t r i a l c o u r t l a c k e d i n personam j u r i s d i c t i o n 

over him. On June 22, 2009, the t r i a l c o u r t e n t e r e d an o r d e r 

d e n y i ng Ryder's postjudgment motion. Ryder then t i m e l y 

a p p e a l e d t o the supreme c o u r t , which t r a n s f e r r e d the appea l t o 

t h i s c o u r t on the ground t h a t the appea l was w i t h i n t h i s 

c o u r t ' s j u r i s d i c t i o n . 

The d i s p o s i t i v e i s s u e s are whether Ryder's summary-

judgment motion a s s e r t i n g the defense of l a c k o f i n personam 

j u r i s d i c t i o n was s u p p o r t e d by p r o p e r e v i d e n c e and, i f so, 

whether the t r i a l c o u r t e r r e d i n d e n y i n g t h a t motion. 1 In 

p e r t i n e n t p a r t , Rule 5 6 ( c ) ( 1 ) , A l a . R. C i v . P., p r o v i d e s : 

"The motion [ f o r a summary judgment] s h a l l be 
s u p p o r t e d by a n a r r a t i v e summary of what the movant 
contends t o be the u n d i s p u t e d m a t e r i a l f a c t s ; t h a t 
n a r r a t i v e may be s e t f o r t h i n the motion or may be 
a t t a c h e d as an e x h i b i t . The n a r r a t i v e summary s h a l l 
be s u p p o r t e d by s p e c i f i c r e f e r e n c e s t o p l e a d i n g s , 

1 A l t h o u g h we do not r e v i e w the d e n i a l of a summary-
judgment motion a f t e r t h e r e has been a t r i a l on the m e r i t s , 
see B e i e r s d o e r f e r v. H i l b , Rogal & Ha m i l t o n Co., 953 So. 2d 
1196, 1205 ( A l a . 2006) ("'[W]e do not r e v i e w a t r i a l c o u r t ' s 
d e n i a l of a summary-judgment motion f o l l o w i n g a t r i a l on the 
m e r i t s . ' " ( q u o t i n g M i t c h e l l v. Folmar & A s s o c s . , LLP, 854 So. 
2d 1115, 1116 ( A l a . 2003)), t h e r e has been no t r i a l on the 
m e r i t s i n t h i s a c t i o n . 
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p o r t i o n s of d i s c o v e r y m a t e r i a l s , or a f f i d a v i t s and 
may i n c l u d e c i t a t i o n s t o l e g a l a u t h o r i t y . Any 
s u p p o r t i n g documents t h a t are not on f i l e s h a l l be 
a t t a c h e d as e x h i b i t s . I f the opposing p a r t y contends 
t h a t m a t e r i a l f a c t s are i n d i s p u t e , t h a t p a r t y s h a l l 
f i l e and s e r v e a statement i n o p p o s i t i o n s u p p o r t e d 
i n the same manner as i s p r o v i d e d h e r e i n f o r a 
summary of u n d i s p u t e d m a t e r i a l f a c t s . " 

(Emphasis added.) Ryder's summary-judgment motion adopted h i s 

motion t o d i s m i s s as h i s statement of why he was e n t i t l e d t o 

a summary judgment w i t h r e g a r d t o h i s defense of l a c k o f i n 

personam j u r i s d i c t i o n . Ryder's motion t o d i s m i s s had s t a t e d 

the u n d i s p u t e d f a c t s upon which Ryder based h i s c o n t e n t i o n 

t h a t the t r i a l c o u r t l a c k e d i n personam j u r i s d i c t i o n , i . e , the 

n o n e x i s t e n c e o f any c o n t a c t s between him and the S t a t e o f 

Alabama except f o r f o u r t e l e p h o n e c o n v e r s a t i o n s t h a t Mabry had 

i n i t i a t e d when Ryder was i n V i r g i n i a . Moreover, Ryder's motion 

t o d i s m i s s c i t e d s p e c i f i c responses Mabry had made t o Ryder's 

d i s c o v e r y r e q u e s t s t h a t s u p p o r t e d those u n d i s p u t e d f a c t s . 

Because Mabry's summary-judgment motion adopted the r e c i t a t i o n 

of u n d i s p u t e d f a c t s and the c i t a t i o n of e v i d e n c e s u p p o r t i n g 

those f a c t s i n h i s motion t o d i s m i s s , Mabry's summary-judgment 

motion met the r e q u i r e m e n t o f Rule 5 6 ( c ) ( 1 ) t h a t he s t a t e the 

u n d i s p u t e d f a c t s s u p p o r t i n g h i s summary-judgment motion and 

t h a t he c i t e the e v i d e n c e e s t a b l i s h i n g those u n d i s p u t e d f a c t s . 
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Moreover, because Mabry's responses t o Ryder's d i s c o v e r y 

r e q u e s t s were a l r e a d y on f i l e when Ryder f i l e d h i s motion t o 

d i s m i s s and h i s motion f o r a summary judgment, Ryder's 

summary-judgment motion was s u p p o r t e d by p r o p e r e v i d e n c e . See 

Rule 5 6 ( c ) ( 1 ) . 

The e v i d e n c e c i t e d by Ryder i n h i s motion t o d i s m i s s and 

adopted i n h i s motion f o r a summary judgment e s t a b l i s h e d t h a t 

the o n l y c o n t a c t between Ryder and the S t a t e o f Alabama was 

f o u r t e l e p h o n e c o n v e r s a t i o n s , a l l o f which were i n i t i a t e d by 

Mabry. 

"Due-process concerns are s a t i s f i e d when a 
n o n r e s i d e n t defendant has ' c e r t a i n minimum c o n t a c t s 
w i t h [the forum s t a t e ] such t h a t the maintenance of 
the s u i t does not o f f e n d " t r a d i t i o n a l n o t i o n s of 
f a i r p l a y and s u b s t a n t i a l j u s t i c e . " ' I n t e r n a t i o n a l  
Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S.Ct. 
154, 90 L.Ed. 95 (1945) ( q u o t i n g M i l l i k e n v. Meyer, 
311 U.S. 457, 463, 61 S.Ct. 339, 85 L.Ed. 278 
(1940)). Alabama's long-arm r u l e , Rule 4.2, A l a . R. 
C i v . P., 'extends the p e r s o n a l j u r i s d i c t i o n of 
Alabama c o u r t s t o the l i m i t s o f due p r o c e s s under 
the f e d e r a l and s t a t e c o n s t i t u t i o n s . ' E l l i o t t v. Van  
K l e e f , 830 So. 2d 726, 729 ( A l a . 2002). A p a r t y ' s 
c o n t a c t s w i t h the forum s t a t e can be e i t h e r g e n e r a l 
or s p e c i f i c . 

" ' " G e n e r a l c o n t a c t s , which g i v e r i s e t o 
g e n e r a l p e r s o n a l j u r i s d i c t i o n , c o n s i s t of 
the defendant's c o n t a c t s w i t h the forum 
s t a t e t h a t are u n r e l a t e d t o the cause o f 
a c t i o n and t h a t are b o t h 'continuous and 
s y s t e m a t i c . ' H e l i c o p t e r o s N a c i o n a l e s de 
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Colombia, S.A. v. H a l l , 466 U.S. 408, 414 
n. 9, 415, 104 S.Ct. 1868, 80 L.Ed.2d 404 
( 1 9 8 4 ) [ c i t a t i o n s o m i t t e d ] . S p e c i f i c 
c o n t a c t s , which g i v e r i s e t o s p e c i f i c 
j u r i s d i c t i o n , c o n s i s t o f the defendant's 
c o n t a c t s w i t h the forum s t a t e t h a t are 
r e l a t e d t o the cause of a c t i o n . Burger K i n g  
Corp. v. Rudzewicz, 471 U.S. 462, 472-75, 
105 S.Ct. 2174, 85 L.Ed.2d 528 (1985). 
A l t h o u g h the r e l a t e d c o n t a c t s need not be 
c o n t i n u o u s and s y s t e m a t i c , they must r i s e 
t o such a l e v e l as t o cause the defendant 
t o a n t i c i p a t e b e i n g h a l e d i n t o c o u r t i n the 
forum s t a t e . I d . " ' 

" E l l i o t t , 830 So. 2d a t 730." 

Ex p a r t e P u c c i o , 923 So. 2d 1069, 1073 ( A l a . 2005). Moreover, 

" [ t ] h e use of an i n t e r s t a t e f a c i l i t y ( i . e . , 
t elephone) i s an a n c i l l a r y f a c t o r and does not, 
a l o n e , p r o v i d e the r e q u i s i t e minimum c o n t a c t s . S t e e l  
P r o c e s s o r s , I n c . v. Sue's Pumps, Inc . R e n t a l s , 62 2 
So. 2d 910 ( A l a . 1993). Furthermore, the u n i l a t e r a l 
a c t i v i t y o f one c l a i m i n g a r e l a t i o n s h i p w i t h a 
n o n r e s i d e n t defendant w i l l not s a t i s f y the 
r equirement of minimum c o n t a c t s w i t h the forum 
s t a t e . Hanson v. D e n c k l a , 357 U.S. 235, 78 S.Ct. 
1228, 2 L.Ed.2d 1283 (1958)." 

K i t t l e Heavy H a u l i n g v. Gary A. R u b e l , I n c . , 647 So. 2d 743, 

744 ( A l a . C i v . App. 1994). A c c o r d i n g l y , Ryder's motion f o r a 

summary judgment s h i f t e d the burden t o Mabry t o produce 

e v i d e n c e e s t a b l i s h i n g the e x i s t e n c e of a genuine i s s u e o f 

m a t e r i a l f a c t w i t h r e s p e c t t o Ryder's defense of l a c k o f i n 

personam j u r i s d i c t i o n . See American Gen. L i f e & A c c i d e n t I n s . 
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Co. v. Underwood, 886 So. 2d 807, 811-12 ( A l a . 2004) ("If the 

movant meets h i s burden o f p r o d u c t i o n by making a prima f a c i e 

showing t h a t he i s e n t i t l e d t o a summary judgment, 'then the 

burden s h i f t s t o the nonmovant t o r e b u t the prima f a c i e 

showing of the movant.' Lucas v. A l f a Mut. I n s . Co., 622 So. 

2d 907, 909 ( A l a . 19 9 3 ) . " ) . 

"' I n o r d e r t o r e b u t such a prima f a c i e showing, 
the nonmovant must show " s u b s t a n t i a l e v i d e n c e " t h a t 
c r e a t e s a genuine i s s u e o f m a t e r i a l f a c t . 
S u b s t a n t i a l e v i d e n c e i s "evidence of such weight and 
q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be pro v e d . " West v.  
Founders L i f e Assurance of F l o r i d a , 547 So. 2d 870, 
871 ( A l a . 1989).'" 

American Gen. L i f e & A c c i d e n t I n s . Co. v. Underwood, 886 So. 

2d a t 812 ( q u o t i n g Lucas v. A l f a Mut. I n s . Co., 622 So. 2d a t 

909). Mabry d i d not f i l e any e v i d e n c e i n o p p o s i t i o n t o Ryder's 

summary-judgment motion. Consequently, because the ev i d e n c e i n 

s u p p o r t o f Ryder's summary-judgment motion e s t a b l i s h e d t h a t 

the t r i a l c o u r t l a c k e d i n personam j u r i s d i c t i o n over him, 

Ryder was e n t i t l e d t o a summary judgment. See Rule 5 6 ( c ) ( 3 ) , 

A l a . R. C i v . P. ("The judgment sought s h a l l be r e n d e r e d 

f o r t h w i t h i f the p l e a d i n g s , d e p o s i t i o n s , answers t o 

i n t e r r o g a t o r i e s , and a d m i s s i o n s on f i l e , t o g e t h e r w i t h the 
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a f f i d a v i t s , i f any, show t h a t t h e r e i s no genuine i s s u e as t o 

any m a t e r i a l f a c t and t h a t the moving p a r t y i s e n t i t l e d t o a 

judgment as a matter of l a w . " ) . T h e r e f o r e , we r e v e r s e the 

t r i a l c o u r t ' s judgment and remand the a c t i o n w i t h i n s t r u c t i o n s 

f o r the t r i a l c o u r t t o e n t e r a summary judgment i n f a v o r of 

Ryder. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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