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MOORE, Judge. 

M a r v i n Jackson ("the employee") appeals from a summary 

judgment e n t e r e d i n f a v o r of D e l p h i Automotive Systems by the 

Limestone C i r c u i t C o u r t ("the t r i a l c o u r t " ) on Jackson's 
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claims f o r w o r k e r s ' compensation b e n e f i t s . We reverse and remand. 

F a c t s and P r o c e d u r a l H i s t o r y 

On March 27, 2006, the employee f i l e d a c o m p l a i n t i n the 

t r i a l c o u r t , s e e k i n g w o r k e r s ' compensation b e n e f i t s from 

D e l p h i Saginaw S t e e r i n g , D e l p h i C o r p o r a t i o n , D e l p h i Automotive 

Systems Human Resources, LLC, D e l p h i Automotive Systems, LLC, 

D e l p h i Automotive Systems S e r v i c e s , LLC, and a number of 

f i c t i t i o u s l y named p a r t i e s ( h e r e i n a f t e r sometimes c o l l e c t i v e l y 

r e f e r r e d t o as "the d e f e n d a n t s " ) . I n h i s c o m p l a i n t , the 

employee a l l e g e d t h a t he was an employee of D e l p h i Saginaw 

S t e e r i n g and t h a t he had s u f f e r e d an i n j u r y t o h i s back i n a 

w o r k - r e l a t e d i n c i d e n t on or about March 14, 2004, by l i f t i n g 

and t r a n s p o r t i n g l a r g e , heavy b u c k e t s of p a i n t . On A p r i l 12, 

2006, the employee f i l e d an amended c o m p l a i n t w i t h 

v e r i f i c a t i o n . The employee's amended c o m p l a i n t a l s o r e f e r r e d 

t o a March 14, 2004, i n j u r y . 

On A p r i l 25, 2006, the defendants f i l e d a motion t o 

d i s m i s s the employee's c o m p l a i n t , a s s e r t i n g t h a t i t was not 

v e r i f i e d i n accordance w i t h § 25-5-88, A l a . Code 1975. 1 A 

1 S e c t i o n 25-5-88, A l a . Code 1975, r e q u i r e s a p a r t y t o a 
c o n t r o v e r s y a r i s i n g from a w o r k e r s ' compensation c l a i m t o f i l e 
a v e r i f i e d c o m p l a i n t . 
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n o t a t i o n on the case-action-summary sheet i n d i c a t e s t h a t the 

t r i a l c o u r t d e n i e d the motion t o d i s m i s s on A p r i l 26, 2006. 

On June 6, 2006, " D e l p h i Automotive Systems" ("the employer") 

f i l e d a motion f o r a summary judgment. 2 The employer argued 

t h a t the two-year s t a t u t e of l i m i t a t i o n s found i n § 25-5-80, 

A l a . Code 1975, b a r r e d the employee's c l a i m . I n an a f f i d a v i t 

f i l e d w i t h the motion, Herman Banks, the employer's w o r k e r s ' 

compensation f i e l d r e p r e s e n t a t i v e , s t a t e d t h a t he had r e v i e w e d 

c e r t a i n r e c o r d s r e g a r d i n g the employee's c l a i m , which were 

a t t a c h e d t o the a f f i d a v i t , and t h a t those r e c o r d s r e v e a l e d 

t h a t the employee had t i m e l y r e p o r t e d the c l a i m e d i n j u r y t o 

the employer but t h a t the employer had never p a i d any 

compensation t o the employee f o r t h a t i n j u r y . 

The employee responded t o the summary-judgment motion on 

J u l y 20, 2006. I n h i s response, the employee moved to s t r i k e 

Banks's a f f i d a v i t and the e x h i b i t s a t t a c h e d t h e r e t o . The 

employee f u r t h e r moved the c o u r t , p u r s u a n t t o Rule 5 6 ( f ) , A l a . 

R. C i v . P., t o c o n t i n u e the summary-judgment h e a r i n g u n t i l he 

2The s t y l e of t h a t motion l i s t e d the defendants as " D e l p h i 
Saginaw S t e e r i n g , e t a l . " That motion began: "Comes the 
Defendant, c o r r e c t l y i d e n t i f i e d as D e l p h i Automotive Systems 

" For the remainder of t h i s o p i n i o n , "the employer" 
r e f e r s o n l y t o D e l p h i Automotive Systems. 

3 



2080990 
c o u l d complete d i s c o v e r y . A d d i t i o n a l l y , the employee argued 

t h a t the employer had p a i d him f u l l pay f o r l i g h t e r work, 

which, he a s s e r t e d , had s e r v e d t o t o l l the s t a t u t e of 

l i m i t a t i o n s . The employee f u r t h e r f i l e d h i s own motion f o r a 

summary judgment on J u l y 20, 2006. On J u l y 25, 2006, the 

t r i a l c o u r t g r a n t e d the employee's Rule 5 6 ( f ) motion by 

d i r e c t i n g the p a r t i e s t o p r o c e e d w i t h d i s c o v e r y l i m i t e d t o the 

i s s u e of f a c t o r s p o t e n t i a l l y t o l l i n g the s t a t u t e of 

l i m i t a t i o n s . 

On A p r i l 23, 2007, the employee f i l e d a motion s e e k i n g a 

judgment by d e f a u l t a g a i n s t D e l p h i Saginaw S t e e r i n g , D e l p h i 

C o r p o r a t i o n , D e l p h i Automotive Systems Human Resources, LLC, 

D e l p h i Automotive Systems, LLC, and D e l p h i Automotive Systems 

S e r v i c e s , LLC, f o r f a i l u r e t o f i l e an answer or o t h e r p l e a d i n g 

or t o o t h e r w i s e defend the a c t i o n . The employer f i l e d an 

o b j e c t i o n t o the employee's motion, a s s e r t i n g t h a t the c o r r e c t 

name of the employee's employer a t the time of h i s i n j u r y was 

" D e l p h i Automotive Systems" and t h a t , " [ t ] o the e x t e n t 

n e c e s s a r y , a l l o t h e r Defendants j o i n i n the motion f o r [a] 

summary judgment f i l e d p r e v i o u s l y by [the employee's] 
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employer." The r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t never 

r u l e d upon the motion f o r a d e f a u l t judgment. 

On June 26, 2007, the employee f i l e d a second amended 

v e r i f i e d c o m p l a i n t . I n t h a t c o m p l a i n t , the employee r e a l l e g e d 

t h a t he had been i n j u r e d i n the course of h i s employment w i t h 

the employer on March 14, 2004. The employee f u r t h e r a l l e g e d 

t h a t he had " r e - i n j u r e d h i s back and o t h e r b o d i l y p a r t s on 

March 30, 2004, March 3, 2005, and A p r i l 11, 2005." The 

employee a s s e r t e d t h a t those i n j u r i e s had a l s o o c c u r r e d from 

the employee's f r e q u e n t s t o o p i n g and c l i m b i n g w h i l e p a i n t i n g 

and l i f t i n g and t r a n s p o r t i n g p a i n t . The employee s t a t e d t h a t 

t hose "subsequent i n j u r i e s and a c c i d e n t s stem from the 

o r i g i n a l i n c i d e n t and c o n s t i t u t e c u m u l a t i v e p h y s i c a l s t r e s s , 

a c c i d e n t a l i n j u r y and/or g r a d u a l i n j u r y . " The employee a l s o 

a l l e g e d t h a t h i s l a s t day of work was a p p r o x i m a t e l y May 17, 

2005, and t h a t the employer had c o n t i n u e d t o pay f u l l 

compensation and wages t o the employee up u n t i l t h a t date even 

though he had been p l a c e d on r e s t r i c t i v e duty. 

A l s o on June 26, 2007, the employee f i l e d an amended 

response t o the employer's summary-judgment motion i n which he 

a s s e r t e d , i n a d d i t i o n t o h i s o r i g i n a l arguments, t h a t , because 
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the l a s t date of i n j u r y was A p r i l 11, 2005, and h i s i n j u r i e s 

c o n s t i t u t e d c u m u l a t i v e - p h y s i c a l - s t r e s s i n j u r i e s , h i s c l a i m s 

were not b a r r e d by the s t a t u t e of l i m i t a t i o n s . The employee 

a t t a c h e d t o h i s response h i s a f f i d a v i t , i n which he s t a t e d 

t h a t , s i n c e the i n j u r y , the employer had been p a y i n g him f u l l 

pay f o r l i g h t e r work. 

On J u l y 30, 2007, the employer f i l e d a motion t o s t r i k e 

the employee's second amended c o m p l a i n t o r , i n the 

a l t e r n a t i v e , a motion f o r a summary judgment. The employer 

argued t h a t the employee's second amended c o m p l a i n t a l l e g e d 

new and s e p a r a t e c l a i m s and was due t o be s t r i c k e n . The 

employer argued f u r t h e r t h a t the employee's o r i g i n a l c o m p l a i n t 

and h i s two amended c o m p l a i n t s were a l l due t o be d i s m i s s e d 

because they were b a r r e d by the two-year s t a t u t e of 

l i m i t a t i o n s . The employee responded t o the motion t o s t r i k e 

on October 30, 2007, by, among o t h e r t h i n g s , f i l i n g the 

a f f i d a v i t of Dr. Henry M. G a i l l a r d . Dr. G a i l l a r d s t a t e d i n 

h i s a f f i d a v i t t h a t , i n h i s p r o f e s s i o n a l m e d i c a l o p i n i o n , the 

i n j u r y t o the lower back s u f f e r e d by the employee " i s a 

c o n t i n u i n g s t r e s s i n j u r y or a c u m u l a t i v e s t r e s s i n j u r y which 

has r e s u l t e d from r e p e t i t i v e motion, d u r i n g the course of h i s 
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employment." Dr. G a i l l a r d i n d i c a t e d t h a t , i n h i s o p i n i o n , the 

March 30, 2004, the March 3, 2005, and the A p r i l 11, 2005, 

i n c i d e n t s were r e c u r r e n c e s of the employee's f i r s t i n j u r y on 

March 14, 2004, t h a t they were not a g g r a v a t i o n s of t h a t f i r s t 

i n j u r y , and t h a t they d i d not c o n t r i b u t e i n d e p e n d e n t l y t o the 

employee's d i s a b i l i t y . On December 6, 2007, the t r i a l c o u r t 

g r a n t e d the employer's summary-judgment motion w i t h the 

f o l l o w i n g n o t a t i o n on the case-action-summary s h e e t : " [ T ] h i s 

C o u r t f i n d s [the employee's] causes of a c t i o n t o be t i m e -

b a r r e d . " 

The employee f i l e d a n o t i c e of appea l t o t h i s c o u r t on 

December 20, 2007. On August 21, 2008, t h i s c o u r t i s s u e d an 

o r d e r d i s m i s s i n g the employee's a p p e a l as b e i n g from a 

n o n f i n a l judgment because the employee's c l a i m s a g a i n s t D e l p h i 

Saginaw S t e e r i n g , D e l p h i C o r p o r a t i o n , D e l p h i Automotive 

Systems Human Resources, LLC, and D e l p h i Automotive Systems 

S e r v i c e s , LLC, had not been a d j u d i c a t e d i n the December 20, 

2007, summary-judgment o r d e r . On May 8, 2009, the t r i a l c o u r t 

e n t e r e d a f i n a l judgment, i n c l u d i n g f i n d i n g s of f a c t and 

c o n c l u s i o n s of law, i n which i t d e t e r m i n e d t h a t " D e l p h i 

Automotive Systems" was the employee's employer a t a l l 

7 



2080990 
r e l e v a n t times and i n which i t e n t e r e d a summary judgment i n 

f a v o r of the employer and d i s m i s s e d a l l o t h e r named 

de f e n d a n t s . The employee f i l e d a postjudgment motion on May 

26, 2009; the t r i a l c o u r t d e n i e d t h a t motion on May 28, 2009. 

The employee f i l e d h i s n o t i c e of a p p e a l to the Alabama Supreme 

C o u r t on J u l y 7, 2009; t h a t c o u r t t r a n s f e r r e d the a p p e a l t o 

t h i s c o u r t f o r l a c k of a p p e l l a t e j u r i s d i c t i o n on J u l y 24, 

2009. 

Sta n d a r d of Review 

" T h i s c o u r t ' s r e v i e w of l e g a l i s s u e s i n a 
w o r k e r s ' compensation case i s w i t h o u t a presumption 
of c o r r e c t n e s s . See § 2 5 - 5 - 8 1 ( e ) ( 1 ) , A l a . Code 1975, 
and F l e s h e r v. Saginaw D i v . , Gen. Motors Corp., 689 
So. 2d 113 ( A l a . C i v . App. 1996) . In B a i l e y v. R.E.  
G a r r i s o n T r u c k i n g Co., 834 So. 2d 122, 123 ( A l a . 
C i v . App. 2002), t h i s c o u r t r e v i e w e d a summary 
judgment i n a w o r k e r s ' compensation case and s t a t e d 
our s t a n d a r d of r e v i e w as f o l l o w s : 

"'A motion f o r a summary judgment i s to be 
g r a n t e d when no genuine i s s u e of m a t e r i a l 
f a c t e x i s t s and the moving p a r t y i s 
e n t i t l e d t o a judgment as a m a t t e r of law. 
Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. A p a r t y 
moving f o r a summary judgment must make a 
prima f a c i e showing " t h a t t h e r e i s no 
genuine i s s u e as t o any m a t e r i a l f a c t and 
t h a t [ h e ] i s e n t i t l e d t o a judgment as a 
m a t t e r of l a w . " Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . 
P. The c o u r t must view the e v i d e n c e i n a 
l i g h t most f a v o r a b l e t o the nonmoving p a r t y 
and must r e s o l v e a l l r e a s o n a b l e doubts 
a g a i n s t the movant. Hanners v. B a l f o u r 
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G u t h r i e , I n c . , 564 So. 2d 412 ( A l a . 1990) . 
I f the movant meets t h i s burden, " t h e 
burden then s h i f t s t o the nonmovant t o 
r e b u t the movant's prima f a c i e showing by 
' s u b s t a n t i a l e v i d e n c e . ' " Lee v. C i t y of  
Gadsden, 592 So. 2d 1036, 1038 ( A l a . 
1992).' 

"834 So. 2d a t 123." 

Walker v. F l a g s t a r E n t e r s . , I n c . , 981 So. 2d 1137, 1139-40 

( A l a . C i v . App. 2007). 

D i s c u s s i o n 

The employee argues on a p p e a l t h a t the t r i a l c o u r t e r r e d 

i n d e t e r m i n i n g t h a t the s t a t u t e of l i m i t a t i o n s bars h i s 

c l a i m s . S e c t i o n 25-5-80, A l a . Code 1975, p r o v i d e s , i n 

p e r t i n e n t p a r t : 

"In case of a p e r s o n a l i n j u r y not i n v o l v i n g 
c u m u l a t i v e p h y s i c a l s t r e s s , a l l c l a i m s f o r 
compensation under t h i s a r t i c l e s h a l l be f o r e v e r 
b a r r e d u n l e s s w i t h i n two years a f t e r the a c c i d e n t 
the p a r t i e s s h a l l have agreed upon the compensation 
p a y a b l e under t h i s a r t i c l e or u n l e s s w i t h i n two 
years a f t e r the a c c i d e n t one of the p a r t i e s s h a l l 
have f i l e d a v e r i f i e d c o m p l a i n t as p r o v i d e d i n 
S e c t i o n 25-5-88[, A l a . Code 1975]. In cases 
i n v o l v i n g p e r s o n a l i n j u r y due t o c u m u l a t i v e p h y s i c a l 
s t r e s s , compensation under t h i s a r t i c l e s h a l l be 
f o r e v e r b a r r e d u n l e s s w i t h i n two years a f t e r the 
date of the i n j u r y one of the p a r t i e s s h a l l have 
f i l e d a v e r i f i e d c o m p l a i n t as p r o v i d e d i n S e c t i o n 
25-5-88. ... Where, however, payments of  
compensation, as d i s t i n g u i s h e d from m e d i c a l or 
v o c a t i o n a l payments, have been made i n any case, the 
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p e r i o d of l i m i t a t i o n s h a l l not b e g i n t o run u n t i l  
the time of making the l a s t payment." 

(Emphasis added.) 

In t h i s case, the employee f i l e d h i s c l a i m f o r the 

a l l e g e d March 14, 2004, i n j u r y beyond the two-year l i m i t a t i o n s 

p e r i o d s t a t e d i n § 25-5-80. The employer p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t i t had not p a i d the employee any 

compensation. 3 The employee p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t he had n o t i f i e d the employer of h i s back i n j u r y , t h a t he 

had been i n s t r u c t e d by the employer's n u r s i n g s t a f f i n March 

2004 to p e r f o r m l i g h t e r duty, t h a t he had heeded t h a t a d v i c e 

f o r the f o l l o w i n g year u n t i l h i s l a s t date of employment, and 

t h a t he n e v e r t h e l e s s r e c e i v e d f u l l pay w h i l e on r e s t r i c t e d 

d u ty f o l l o w i n g the March 14, 2004, i n j u r y . In Head v. 

T r i a n g l e C o n s t r u c t i o n Co., 274 A l a . 519, 523, 150 So. 2d 389, 

393 (1963), the supreme c o u r t r e j e c t e d a worker's p l e a t o 

t r e a t h i s p o s t i n j u r y wages as payments of compensation t o l l i n g 

the s t a t u t e of l i m i t a t i o n s , but the c o u r t h e l d t h a t payment of 

3The employee a s s e r t s t h a t Banks's a f f i d a v i t t e s t i m o n y t o 
t h a t e f f e c t c o n s t i t u t e s i n a d m i s s i b l e hearsay, see Rule 801, 
A l a . R. E v i d . , because t h a t t e s t i m o n y i s based on 
u n a u t h e n t i c a t e d documents g e n e r a t e d and r e v i e w e d out of c o u r t . 
Because we are r e v e r s i n g the summary judgment on o t h e r 
grounds, however, we d e c l i n e t o address t h a t argument. 

10 
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f u l l wages to an employee on r e s t r i c t e d duty f o l l o w i n g a work-

r e l a t e d i n j u r y may be c o n s i d e r e d "payments of compensation" 

when (1) "the employer was aware, or s h o u l d have been aware, 

t h a t such payments were compensation," (2) "the payments had 

the e f f e c t of r e c o g n i t i o n of the [worker's] c l a i m , " and (3) 

"the e v i d e n c e i n d i c a t e s t h a t the employer p a i d f o r more than 

he r e c e i v e d . " 

A t t r i a l , the employee would bear the burden of p r o v i n g 

t h a t payment of f u l l wages f o r l i g h t e r work t o l l s the s t a t u t e 

of l i m i t a t i o n s . See Welborn v. GTE Commc'n Sys. Corp., 526 

So. 2d 600 ( A l a . C i v . App. 1988). On a motion f o r a summary 

judgment, when the nonmovant bears the burden of p r o o f a t 

t r i a l , the movant bears the 

"'burden of p r o d u c t i o n e i t h e r by s u b m i t t i n g 
a f f i r m a t i v e e v i d e n c e t h a t negates an e s s e n t i a l 
element i n the nonmovant's c l a i m o r , assuming 
d i s c o v e r y has been completed, by d e m o n s t r a t i n g t o 
the t r i a l c o u r t t h a t the nonmovant's e v i d e n c e i s 
i n s u f f i c i e n t t o e s t a b l i s h an e s s e n t i a l element of 
the nonmovant's c l a i m '" 

Ex p a r t e G e n e r a l Motors Corp., 769 So. 2d 903, 909 ( A l a . 1999) 

( q u o t i n g Berner v. C a l d w e l l , 543 So. 2d 686, 691 ( A l a . 1989) 

(Houston, J . , c o n c u r r i n g s p e c i a l l y ) (emphasis o m i t t e d ) ) . 

Thus, i n t h i s case, the employer bore the burden of e i t h e r (1) 

11 



2080990 
p r o d u c i n g e v i d e n c e n e g a t i n g one or more of the elements 

n e c e s s a r y t o prove t h a t payments of f u l l pay f o r l i g h t e r work 

were not c o n s i d e r e d payments of compensation or (2) 

d e m o n s t r a t i n g t h a t the employee's e v i d e n c e was not s u f f i c i e n t 

t o e s t a b l i s h those elements. However, a t the t r i a l - c o u r t 

l e v e l , the employer d i d not even address the employee's 

e v i d e n c e or arguments r e g a r d i n g the t o l l i n g of the s t a t u t e of 

l i m i t a t i o n s , much l e s s attempt t o c a r r y i t s burden of 

p r o d u c t i o n as o u t l i n e d above. 

Because the employer d i d not meet i t s burden of 

p r o d u c t i o n , the t r i a l c o u r t e r r e d i n e n t e r i n g a summary 

judgment on the ground t h a t the o r i g i n a l c o m p l a i n t was b a r r e d 

by the s t a t u t e of l i m i t a t i o n s . 

With r e g a r d t o the c l a i m s p r e s e n t e d i n h i s second amended 

c o m p l a i n t , the employee argues t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment i n f a v o r of the employer because, 

he argues, those c l a i m s r e l a t e back t o the date the o r i g i n a l 

c o m p l a i n t was f i l e d . In Hokes B l u f f Welding & F a b r i c a t i o n v. 

Cox, [Ms. 2070253, October 31, 2008] So. 3d , ( A l a . 

C i v . App. 2008), t h i s c o u r t d i s c u s s e d the a p p l i c a b i l i t y of the 
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s t a t u t e of l i m i t a t i o n s when a worker has s u s t a i n e d m u l t i p l e 

w o r k - r e l a t e d a c c i d e n t s : 

" I n F o r t James O p e r a t i n g Co. v. Crump, 947 So. 2d 
1053 ( A l a . C i v . App. 2005), t h i s c o u r t r e c o g n i z e d 
t h a t i n cases of m u l t i p l e a c c i d e n t s , the e f f e c t i v e 
date commencing the l i m i t a t i o n s p e r i o d t u r n s on 
whether the p e r s o n a l i n j u r y may be c h a r a c t e r i z e d as 
a r e c u r r e n c e , an a g g r a v a t i o n , or a new i n j u r y . 947 
So. 2d a t 1065. I f , f o l l o w i n g the second a c c i d e n t , 
the worker e x p e r i e n c e s a r e c u r r e n c e of the p r i o r 
i n j u r y , any c l a i m f o r b e n e f i t s based on t h a t 
r e c u r r e n c e r e l a t e s back t o the date of the o r i g i n a l 
a c c i d e n t ; on the o t h e r hand, i f the second a c c i d e n t 
a g g r a v a t e s the p e r s o n a l i n j u r y caused by the f i r s t 
a c c i d e n t , or the second a c c i d e n t r e s u l t s i n a new 
i n j u r y , then the l i m i t a t i o n s p e r i o d commences on the 
date of the second a c c i d e n t . I d . 

"'A c o u r t f i n d s a r e c u r r e n c e when "the 
second [ a c c i d e n t ] does not c o n t r i b u t e even 
s l i g h t l y t o the c a u s a t i o n of the [ i n j u r y ] . " 
4 A. L a r s o n , The Law of Workmen's  
Compensation, § 95.23 a t 17-142 (1989). 
" [ T ] h i s group a l s o i n c l u d e s the k i n d of 
case i n which a worker has s u f f e r e d a back 
s t r a i n , f o l l o w e d by a p e r i o d of work w i t h 
c o n t i n u i n g symptoms i n d i c a t i n g t h a t the 
o r i g i n a l c o n d i t i o n p e r s i s t s , and 
c u l m i n a t i n g i n a second p e r i o d of 
d i s a b i l i t y p r e c i p i t a t e d by some l i f t or 
e x e r t i o n . " 4 A. L a r s o n , § 95.23 a t 17-152. 
A c o u r t f i n d s an " a g g r a v a t i o n of an i n j u r y " 
when the "second [ i n j u r y ] c o n t r i b u t e d 
i n d e p e n d e n t l y t o the f i n a l d i s a b i l i t y . " 4 
A. L a r s o n , § 95.22 a t 17-141.' 

" U n i t e d S t a t e s F i d e l i t y & Guar. Co. v. Stepp, 642 
So. 2d 712, 715 ( A l a . C i v . App. 1994). 'The second 
i n j u r y i s c h a r a c t e r i z e d as a "new i n j u r y " i f i t i s 
the s o l e cause of the f i n a l d i s a b i l i t y . ' Ex p a r t e 
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P i k e County Comm'n, 740 So. 2d 1080, 1083 n. 2 ( A l a . 
1999). " 

Thus, i f the a c c i d e n t s the employee a l l e g e d l y s u s t a i n e d on 

March 30, 2004, March 3, 2005, and A p r i l 11, 2005, caused a 

r e c u r r e n c e of the March 14, 2004, i n j u r y , then the employee's 

c l a i m s f o r b e n e f i t s f o r a c c i d e n t a l i n j u r y c l a i m e d i n h i s 

second amended c o m p l a i n t would r e l a t e back t o the o r i g i n a l 

c o m p l a i n t . I f , however, the March 30, 2004, a c c i d e n t or any 

l a t e r a c c i d e n t a g g r a v a t e d the employee's i n i t i a l i n j u r y , or 

caused a new i n j u r y , the a c c i d e n t a l - i n j u r y c l a i m s r a i s e d i n 

the second amended c o m p l a i n t would not r e l a t e back. 

The r e c o r d c o n t a i n s c o n f l i c t i n g e v i d e n c e as t o the n a t u r e 

of the l a t e r i n j u r i e s . On the one hand, Dr. G a i l l a r d 

t e s t i f i e d t h a t the i n j u r i e s may a l l be c o n s i d e r e d r e c u r r e n c e s . 

On the o t h e r hand, some e v i d e n c e i n d i c a t e s t h a t the employee 

e x p e r i e n c e d new symptoms f o l l o w i n g h i s March 30, 2004, i n j u r y , 

s p e c i f i c a l l y , r a d i c u l a r symptoms r u n n i n g from h i s low back 

i n t o h i s r i g h t lower e x t r e m i t y , which would i n d i c a t e e i t h e r a 

new i n j u r y or an a g g r a v a t i o n of the o r i g i n a l i n j u r y t h a t 

r e c u r r e d w i t h the 2005 i n j u r i e s . That c o n f l i c t c r e a t e s a 

genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g whether the c l a i m s 

a l l e g e d i n the second amended c o m p l a i n t r e l a t e back t o the 
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o r i g i n a l c o m p l a i n t . The t r i a l c o u r t e r r e d i n r e s o l v i n g t h a t 

c o n t r o v e r s y v i a summary judgment. 

The c u m u l a t i v e - p h y s i c a l - s t r e s s c l a i m a s s e r t e d i n the 

employee's second amended c o m p l a i n t deserves more s c r u t i n y . 

The s t a t u t e of l i m i t a t i o n s f o r a cum u l a t i v e - t r a u m a i n j u r y 

b e g i n s t o run from the date of the l a s t exposure t o the 

i n j u r i o u s j o b s t i m u l a t i o n t h a t a worker c l a i m s caused or 

c o n t r i b u t e d t o h i s or her i n j u r y . Dun & B r a d s t r e e t Corp. v.  

Jones, 678 So. 2d 181, 185 ( A l a . C i v . App. 1996) . The 

employee c l a i m s t h a t he l a s t i n j u r e d h i s back on A p r i l 11, 

2005, and t h a t he l a s t worked on or about May 17, 2005. 

However, he d i d not f i l e h i s second amended c o m p l a i n t u n t i l 

June 26, 2007, more than two years a f t e r any p o s s i b l e exposure 

t o p h y s i c a l s t r e s s or c u m u l a t i v e trauma on the j o b . 

Furthermore, the employer had a p p a r e n t l y stopped p a y i n g wages 

to the employee as of h i s l a s t date of employment. Hence, the 

c l a i m based on c u m u l a t i v e p h y s i c a l s t r e s s can s u r v i v e the 

s t a t u t e of l i m i t a t i o n s o n l y i f i t r e l a t e s back t o the o r i g i n a l 

c o m p l a i n t . 

C i t i n g Nason v. Jones, 278 A l a . 532, 179 So. 2d 281 

(1965), the employer argues t h a t the employee's c u m u l a t i v e -
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trauma c l a i m i s a s e p a r a t e c l a i m from h i s o r i g i n a l c l a i m of 

i n j u r y and i s thus b a r r e d by the s t a t u t e of l i m i t a t i o n s . In 

Nason, the worker f i l e d a c o m p l a i n t f o r b e n e f i t s a g a i n s t h i s 

employer, c l a i m i n g t h a t he had s u f f e r e d an a c c i d e n t a l i n j u r y 

i n the course of h i s employment due t o s e v e r a l hours of 

exposure t o carbon-monoxide fumes. 278 A l a . a t 533, 179 So. 

2d a t 282. The worker l a t e r amended h i s c o m p l a i n t , adding an 

a s s e r t i o n t h a t , b e f o r e the i n j u r y c l a i m e d i n h i s o r i g i n a l 

c o m p l a i n t had o c c u r r e d , he had c o n t r a c t e d o c c u p a t i o n a l 

pneumonoconiosis and t h a t t h a t c o n d i t i o n had been brought 

about or a g g r a v a t e d by the carbon-monoxide fumes t h a t he was 

s u b j e c t e d t o i n the course of h i s employment. 278 A l a . a t 

533, 179 So. 2d a t 283. In Nason, the supreme c o u r t 

d e t ermined t h a t the i n j u r y r e l i e d on i n the o r i g i n a l 

c o m p l a i n t , which had been caused by the i n h a l a t i o n of carbon-

monoxide fumes d u r i n g a p e r i o d of s e v e r a l hours, was d i f f e r e n t 

from the d i s e a s e of o c c u p a t i o n a l pneumonoconiosis a s s e r t e d i n 

the worker's amended c o m p l a i n t , which r e s u l t s from exposure to 

d u s t p a r t i c l e s or c h e m i c a l s over a p e r i o d of y e a r s . 278 A l a . 

a t 535, 179 So. 2d a t 284. The c o u r t thus h e l d t h a t the 
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amended c o m p l a i n t d i d not r e l a t e back t o the o r i g i n a l 

c o m p l a i n t . 

As we r e a d i t , Nason h o l d s t h a t the c o n t r a c t i o n of an 

o c c u p a t i o n a l d i s e a s e from l o n g - t e r m exposure t o i n h a l a n t s , 

which has been a g g r a v a t e d by a s h o r t - t e r m exposure t o those 

same i n h a l a n t s , c o n s t i t u t e s a s e p a r a t e cause of a c t i o n from a 

c l a i m of a c c i d e n t a l i n j u r y r e s u l t i n g from o n l y the s h o r t - t e r m 

exposure. A n a l o g i z i n g the c l a i m s i n Nason t o those p r e s e n t e d 

i n t h i s case, i t would f o l l o w t h a t a c l a i m f o r an a c c i d e n t a l 

i n j u r y t o the lower back o c c u r r i n g on March 14, 2004, would 

p r e s e n t a d i f f e r e n t cause of a c t i o n from a c l a i m t h a t such an 

a c c i d e n t a g g r a v a t e d a p r e e x i s t i n g low-back c o n d i t i o n caused by 

p r e c e d i n g c u m u l a t i v e p h y s i c a l s t r e s s i n the w o r k i n g 

environment. However, the employee i n t h i s case i s not making 

such a c l a i m . In h i s o r i g i n a l c o m p l a i n t , the employee a l l e g e d 

t h a t he had i n j u r e d h i s lower back i n an a c c i d e n t o c c u r r i n g on 

March 14, 2004, w h i l e he was l i f t i n g and t r a n s p o r t i n g heavy 

bu c k e t s of p a i n t . In h i s second amended c o m p l a i n t , the 

employee a l l e g e d t h a t he had " r e - i n j u r e d " h i s back on March 

30, 2004, and on two o c c a s i o n s i n 2005 " a l s o from f r e q u e n t 

s t o o p i n g and c l i m b i n g w h i l e p a i n t i n g and l i f t i n g and 
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t r a n s p o r t i n g p a i n t . " In o t h e r words, the employee a l l e g e d the 

e x a c t o p p o s i t e f a c t u a l s i t u a t i o n than what was p r e s e n t i n 

Nason. 

That d i s t i n c t i o n l e a d s us t o conclude t h a t the employee's 

c u m u l a t i v e - p h y s i c a l - s t r e s s c l a i m would r e l a t e back t o the 

o r i g i n a l c o m p l a i n t t o the e x t e n t t h a t the employee seeks 

b e n e f i t s f o r the r e c u r r e n c e of the same i n j u r y s u s t a i n e d i n 

the March 14, 2004, a c c i d e n t . C o n s i s t e n t w i t h Cox and Crump, 

Nason would p r e v e n t r e l a t i o n back o n l y i f the c u m u l a t i v e 

p h y s i c a l s t r e s s caused an a g g r a v a t i o n of the March 14, 2004, 

i n j u r y or a c o m p l e t e l y new i n j u r y . As d i s c u s s e d above, 

because of the c o n f l i c t s i n the e v i d e n c e , the c o n t r o v e r s y over 

the c h a r a c t e r i z a t i o n of the l a t e r i n j u r i e s cannot p r o p e r l y be 

r e s o l v e d on a motion f o r a summary judgment. We t h e r e f o r e 

h o l d t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g a summary judgment 

as t o the c u m u l a t i v e - p h y s i c a l - s t r e s s c l a i m . 

Based on the f o r e g o i n g a n a l y s i s , we r e v e r s e the t r i a l 

c o u r t ' s judgment and remand t h i s cause f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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