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MOORE, Judge. 

S a r a h N e l s o n ("Sarah") a p p e a l s f r o m a summary j u d g m e n t 

e n t e r e d i n f a v o r o f t h e e s t a t e o f W i l e y N e l s o n , J r . ("the 

e s t a t e " ) . We a f f i r m . 
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P r o c e d u r a l B a c k g r o u n d 

T h i s i s t h e s e c o n d t i m e t h e s e p a r t i e s have been b e f o r e 

u s . See N e l s o n v. E s t a t e o f N e l s o n , 10 So. 3d 603 ( A l a . C i v . 

App. 2 0 0 8 ) . I n N e l s o n , we s t a t e d t h e f o l l o w i n g : 

" S a r a h N e l s o n ('the w i d o w ' ) , t h e widow o f W i l e y 
N e l s o n , J r . ('the d e c e d e n t ' ) , a p p e a l s a judgment as 
a m a t t e r o f l a w e n t e r e d i n f a v o r o f A l b e r t F o s t e r , 
J r . , and J a c q u e s M a r s h , t h e d e c e d e n t ' s nephews. We 
d i s m i s s t h e a p p e a l . 

"On J u l y 13, 2007, t h e widow f i l e d a p e t i t i o n t o 
remove t h e a d m i n i s t r a t i o n o f t h e e s t a t e o f t h e 
d e c e d e n t f r o m t h e Montgomery P r o b a t e C o u r t t o t h e 
Montgomery C i r c u i t C o u r t , p u r s u a n t t o § 12-11-41, 
A l a . Code 1975. A l t h o u g h t h e c i r c u i t c o u r t d i d n o t 
e n t e r an o r d e r r e m o v i n g t h e a d m i n i s t r a t i o n o f t h e 
e s t a t e f r o m t h e p r o b a t e c o u r t , on December 18, 2007, 
t h e widow gave n o t i c e t o t h e c i r c u i t c o u r t t h a t she 
was d i s s e n t i n g f r o m t h e w i l l and was c l a i m i n g a 
' s p o u s e ' s s h a r e . ' On J a n u a r y 22, 2008, F o s t e r and 
M a r s h f i l e d a m o t i o n i n t h e c i r c u i t c o u r t s e e k i n g a 
judgment d e c l a r i n g t h e v a l i d i t y o f a p o s t n u p t i a l 
a greement t h a t had been e n t e r e d b e tween t h e widow 
and t h e d e c e d e n t . They a l s o s o u g h t a d e t e r m i n a t i o n 
o f t h e v a l i d i t y o f an i n t e r v i v o s t r a n s f e r o f 
c e r t a i n p r o p e r t y f r o m t h e d e c e d e n t t o F o s t e r and 
M a r s h . On F e b r u a r y 7, 2008, t h e widow r e q u e s t e d a 
t r i a l by j u r y . 

"The c a s e was c a l l e d f o r t r i a l i n t h e c i r c u i t 
c o u r t on M a r c h 31, 2008, and, a t t h e c o n c l u s i o n o f 
t h e p r e s e n t a t i o n o f F o s t e r and M a r s h ' s e v i d e n c e , t h e 
c i r c u i t c o u r t e n t e r e d a judgment as a m a t t e r o f l a w 
i n f a v o r o f F o s t e r and M a r s h and ' d i s m i s s e d [ t h e 
c a s e , ] w i t h p r e j u d i c e . ' The widow t i m e l y f i l e d h e r 
n o t i c e o f a p p e a l t o t h e Alabama Supreme C o u r t ; t h a t 
c o u r t t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t , p u r s u a n t 
t o A l a . Code 1975, § 1 2 - 2 - 7 ( 6 ) . " 
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10 So. 3d a t 604-05 ( f o o t n o t e o m i t t e d ) . B e c a u s e t h e c i r c u i t 

c o u r t had f a i l e d t o remove t h e m a t t e r f r o m t h e p r o b a t e c o u r t 

t o t h e c i r c u i t c o u r t , we c o n c l u d e d t h a t t h e judgment e n t e r e d 

by t h e c i r c u i t c o u r t was v o i d f o r l a c k o f s u b j e c t - m a t t e r 

j u r i s d i c t i o n . B e c a u s e a v o i d judgment w i l l n o t s u p p o r t an 

a p p e a l , we d i s m i s s e d S a r a h ' s a p p e a l . I d . a t 605. 

A f t e r t h e d i s m i s s a l o f S a r a h ' s a p p e a l , t h e c i r c u i t c o u r t 

o r d e r e d t h e p r o c e e d i n g r e g a r d i n g t h e a d m i n i s t r a t i o n o f t h e 

e s t a t e removed f r o m p r o b a t e c o u r t t o t h e c i r c u i t c o u r t . The 

e s t a t e t h e n moved f o r a summary j u d g m e n t , a s s e r t i n g t h a t t h e 

p o s t n u p t i a l agreement e n t e r e d i n t o by S a r a h and W i l e y N e l s o n , 

J r . ( " W i l e y " ) , a p p r o x i m a t e l y e i g h t months a f t e r t h e y m a r r i e d 

was v a l i d . I n s u p p o r t o f t h a t m o t i o n , t h e e s t a t e s u b m i t t e d a 

c o p y o f t h e p o s t n u p t i a l a g r e e m e n t , p u r p o r t e d l y e x e c u t e d by 

S a r a h and W i l e y on A p r i l 13, 1 9 8 5 ; an a f f i d a v i t f r o m Wayne 

S a b e l , t h e a t t o r n e y who had d r a f t e d t h e p o s t n u p t i a l agreement 

and who had p u r p o r t e d l y w i t n e s s e d S a r a h and W i l e y e x e c u t e t h e 

a g r e e m e n t ; c o p i e s o f two n o t i f i c a t i o n f o rms i n w h i c h S a r a h 

a c k n o w l e d g e d t h a t W i l e y had n o t named h e r as a b e n e f i c i a r y o f 

t h e s u r v i v o r b e n e f i t s a v a i l a b l e u n d e r h i s r e t i r e m e n t p l a n ; a 

c o p y o f W i l e y ' s l a s t w i l l and t e s t a m e n t i n w h i c h he o m i t t e d 
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S a r a h as a b e n e f i c i a r y b e c a u s e , he i n d i c a t e d , o f t h e 

p o s t n u p t i a l a g r e e m e n t ; an a f f i d a v i t f r o m J i m W i l s o n , J r . , t h e 

a t t o r n e y who had d r a f t e d W i l e y ' s l a s t w i l l and t e s t a m e n t ; and 

a copy o f t h e A u g u s t 27, 2003, w a r r a n t y deed by w h i c h W i l e y 

had c o n v e y e d S a r a h and W i l e y ' s m a r i t a l home t o h i s nephews, 

A l b e r t F o s t e r , J r . , and J a c q u e s M a r s h . The e s t a t e i n d i c a t e d 

t h a t i t was a l s o s u b m i t t i n g t o t h e c i r c u i t c o u r t a copy o f a 

"Response t o N o t i c e o f E v i c t i o n A c t i o n , " b u t no s u c h document 

was i n c l u d e d i n t h e r e c o r d on a p p e a l . 1 

S a r a h o p p o s e d t h e e s t a t e ' s summary-judgment m o t i o n . I n 

h e r b r i e f f i l e d i n o p p o s i t i o n t o t h a t m o t i o n , she d e n i e d any 

r e c o l l e c t i o n o f s i g n i n g t h e p o s t n u p t i a l agreement and she 

c h a l l e n g e d t h e v a l i d i t y o f t h e a t t o r n e y ' s n o t a r i z a t i o n o f t h e 

p o s t n u p t i a l a g r e e m e n t b e c a u s e he had f a i l e d t o m a i n t a i n a 

n o t a r y r e g i s t e r o f h i s o f f i c i a l a c t s , as r e q u i r e d by A l a . Code 

1975, § 36-20-7. She a l s o a r g u e d t h a t , i f h e r s i g n a t u r e was 

deemed v a l i d on t h e p o s t n u p t i a l a g r e e m e n t , t h e n t h e 

p o s t n u p t i a l agreement was n o t f a i r , j u s t , and e q u i t a b l e f r o m 

h e r p o i n t o f v i e w ; S a r a h a s s e r t e d t h a t t h e c o n s i d e r a t i o n 

r e c i t e d i n t h e p o s t n u p t i a l agreement was i n s u f f i c i e n t t o 

1The c l e r k ' s r e c o r d i s numbered s e q u e n t i a l l y and no pages 
appear t o be m i s s i n g . 
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s u p p o r t t h a t a g r e e m e n t . F u r t h e r , S a r a h d e n i e d h a v i n g had f u l l 

k n o w l e dge o f W i l e y ' s e s t a t e o r knowledge o f t h e e s t a t e ' s f u l l 

v a l u e , and she d e n i e d r e c e i v i n g i n d e p e n d e n t l e g a l a d v i c e a t 

t h e t i m e t h e a l l e g e d p o s t n u p t i a l agreement had been s i g n e d . 

I n s u p p o r t o f h e r o p p o s i t i o n , S a r a h s u b m i t t e d as an e x h i b i t 

t h e t r a n s c r i p t o f t h e M a r c h 31, 2008, t r i a l h e l d b e f o r e t h e 

c i r c u i t c o u r t . The e s t a t e r a i s e d no o b j e c t i o n t o t h e 

a d m i s s i b i l i t y o f t h a t e x h i b i t . 2 

On J u n e 23, 2009, a f t e r h e a r i n g a r g u m e n t s on t h e m o t i o n , 

t h e c i r c u i t c o u r t e n t e r e d a summary judgment i n f a v o r o f t h e 

e s t a t e . 3 S a r a h t i m e l y a p p e a l e d t o t h e Alabama Supreme C o u r t , 

c h a l l e n g i n g w h e t h e r t h e e s t a t e had met i t s b u r d e n o f p r o o f ; 

t h e a p p e a l was t r a n s f e r r e d t o t h i s c o u r t , p u r s u a n t t o A l a . 

Code 1975, § 1 2 - 2 - 7 ( 6 ) . 

2See 32A C.J.S. Evidence § 863 (2007) ( r e c o g n i z i n g t h a t 
when p r o c e e d i n g s are v o i d , the r e c o r d of such p r o c e e d i n g s i s 
i n a d m i s s i b l e ) . Because no o b j e c t i o n t o the e x h i b i t was 
r a i s e d , however, the c i r c u i t c o u r t was f r e e t o c o n s i d e r the 
t r a n s c r i p t s u b m i t t e d by Sarah. 

3The c i r c u i t c o u r t e r r o n e o u s l y d a t e d t h a t judgment J u l y 
9, 2009, and the c i r c u i t c o u r t p u r p o r t e d t o e n t e r a c o r r e c t i v e 
f i n a l judgment on June 24, 2009. Rule 58, A l a . R. C i v . P., 
however, governs the date of e n t r y of the c i r c u i t c o u r t ' s 
judgment. Because the c i r c u i t c o u r t ' s i n i t i a l summary 
judgment was e n t e r e d i n t o the S t a t e J u d i c i a l I n f o r m a t i o n 
System on June 23, 2009, t h a t judgment i s the f i n a l judgment 
i n t h i s case. 
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F a c t u a l and E v i d e n t i a r y B a c k g r o u n d 

The e v i d e n c e b e f o r e t h e c i r c u i t c o u r t e s t a b l i s h e d t h e 

f o l l o w i n g . S a r a h h o l d s a m a s t e r ' s d e g r e e and i s r e t i r e d f r o m 

t h e Alabama D e p a r t m e n t o f E d u c a t i o n . A t t h e t i m e o f t h e M a r c h 

2008 t r i a l , she was r e c e i v i n g r e t i r e m e n t b e n e f i t s and S o c i a l 

S e c u r i t y b e n e f i t s and she was p a r t i c i p a t i n g i n t h e D e f e r r e d 

R e t i r e m e n t O p i n i o n P l a n f o r s t a t e e m p l o y e e s . 

S a r a h and W i l e y m a r r i e d on J u l y 31, 1984, and S a r a h gave 

b i r t h t o t h e i r c h i l d s h o r t l y t h e r e a f t e r . A t t h e t i m e o f t h e 

m a r r i a g e , S a r a h owned r e a l p r o p e r t y l o c a t e d a t 914 H i l l S t r e e t 

and W i l e y owned r e a l p r o p e r t y l o c a t e d a t 2300 C h a p p e l l D r i v e . 

The p r o p e r t y owned by S a r a h was l o c a t e d v i r t u a l l y n e x t d o o r t o 

t h e p r o p e r t y owned by W i l e y . 

The p o s t n u p t i a l agreement a t i s s u e i n t h i s c a s e was 

p u r p o r t e d l y e x e c u t e d on A p r i l 13, 1985. That agreement 

p r o v i d e d , i n p e r t i n e n t p a r t : 

" 2 . Husband and w i f e d e s i r e t o d e f i n e t h e i r 
r e s p e c t i v e r i g h t s i n p r o p e r t y a c q u i r e d b e f o r e and 
a f t e r , m a r r i a g e . 

" 3 . Husband and w i f e d e s i r e t o d e f i n e t h e i r m a r i t a l 
p r o p e r t y r i g h t s . 

" 4 . B o t h h u s b a n d and w i f e had i n h i s o r h e r own 
r i g h t c e r t a i n r e a l and p e r s o n a l p r o p e r t y a t t h e t i m e 
o f t h e i r m a r r i a g e . 
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" 5 . B e f o r e t h e i r m a r r i a g e t o e a c h o t h e r and i n 
c o n s i d e r a t i o n t h e r e o f , h u s b a n d and w i f e a g r e e d 
v e r b a l l y w i t h e a c h o t h e r t h a t none o f t h e i r 
r e s p e c t i v e p r o p e r t y r i g h t s s h o u l d i n any way become 
a f f e c t e d o r c h a n g e d i n any way by r e a s o n o f t h e i r 
m a r r i a g e . 

" 6 . B o t h h u s b a n d and w i f e c o n s i d e r t h e m s e l v e s 
i n d e p e n d e n t o f t h e o t h e r f r o m a f i n a n c i a l 
p e r s p e c t i v e , and w i s h t o p r o t e c t t h e i n t e r e s t o f 
t h e i r r e s p e c t i v e c h i l d r e n b o r n as a r e s u l t o f p r i o r 
m a r r i a g e s w i t h o t h e r p e r s o n s . 

" 7 . T h i s i n s t r u m e n t was e n t e r e d i n t o o r a l l y p r i o r t o 
t h e m a r r i a g e o f t h e p a r t i e s , and i s now r e d u c e d t o 
w r i t i n g i n o r d e r t o c o m p l y w i t h t h e l a w s i n s u c h 
c a s e s made and p r o v i d e d , and i n o r d e r t h a t t h e r e may 
be no m i s u n d e r s t a n d i n g o f t h e t e r m s and c o n d i t i o n s 
o f t h e c o n t r a c t p r o p e r t y s e t t l e m e n t . I t was e n t e r e d 
i n t o by e a c h p a r t y w i t h f u l l k n o w l edge on t h e p a r t 
o f e a c h o f t h e e x t e n t and p r o b a b l e v a l u e o f a l l t h e 
p r o p e r t y , o r e s t a t e , o f t h e o t h e r , and o f a l l t h e 
r i g h t s t h a t , b u t f o r t h i s a g r e e m e n t , w o u l d be 
c o n f e r r e d by l a w on e a c h o f them i n t h e p r o p e r t y , o r 
e s t a t e , o f t h e o t h e r , by v i r t u e o f t h e s o l e m n i z a t i o n 
o f t h e p r o p o s e d m a r r i a g e . I t was and i s t h e e x p r e s s 
d e s i r e o f b o t h o f t h e p a r t i e s t h a t t h e i r r e s p e c t i v e 
r i g h t s i n e a c h o t h e r ' s p r o p e r t y , o r e s t a t e , o f 
w h a t s o e v e r c h a r a c t e r i t may be, r e a l , p e r s o n a l , 
m i x e d , c o n t i n g e n t , o r o t h e r w i s e , s h a l l be d e t e r m i n e d 
and f i x e d by t h i s a g r e e m e n t , as r e d u c e d t o w r i t i n g , 
e x p r e s s i n g t h e o r a l c o n t r a c t and agreement p r i o r t o 
m a r r i a g e as m e n t i o n e d above, and n o t o t h e r w i s e . 

" F o r t h e r e a s o n s c i t e d above, and i n 
c o n s i d e r a t i o n o f t h e m u t u a l c o v e n a n t s c o n t a i n e d 
h e r e i n , h u s b a n d and w i f e a g r e e one w i t h t h e o t h e r as 
f o l l o w s : 

" S e c t i o n One 
"PROPERTY ACQUIRED BEFORE MARRIAGE 
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" A l l p r o p e r t y owned by e i t h e r h u s b a n d o r w i f e p r i o r 
t o m a r r i a g e , s p e c i f i c a l l y i n c l u d i n g t h o s e i t e m s 
l i s t e d i n E x h i b i t A a t t a c h e d h e r e t o , s h a l l r e m a i n 
t h e s e p a r a t e p r o p e r t y o f t h e p a r t y t o whom t h e 
p r o p e r t y b e l o n g e d b e f o r e m a r r i a g e . 

"SECTION TWO 
"AFTER-ACQUIRED PROPERTY 

" A l l p r o p e r t y a c q u i r e d a f t e r t h e m a r r i a g e o f t h e 
p a r t i e s s h a l l be t h e s e p a r a t e p r o p e r t y o f t h e p a r t y 
a c q u i r i n g t h e p r o p e r t y , w i t h a l l r i g h t s , t i t l e , and 
i n t e r e s t e x c l u s i v e l y i n t h a t p a r t y . 

"SECTION THREE 
"RELEASE OF MARITAL RIGHTS 

"Each p a r t y s h a l l have no r i g h t s o r i n t e r e s t i n 
s e p a r a t e p r o p e r t y o f t h e o t h e r , and e a c h w a i v e s and 
r e l e a s e s a l l m a r i t a l p r o p e r t y r i g h t s i n t h e o t h e r ' s 
e s t a t e t h a t he o r she m i g h t o t h e r w i s e have o r 
o b t a i n , and on t h e d e a t h o f h u s b a n d o r w i f e , t h e 
d e c e d e n t ' s p r o p e r t y s h a l l p a s s by w i l l o r i n t e s t a t e 
s u c c e s s i o n t o d e c e d e n t ' s h e i r s as i f t h e m a r r i a g e 
b e t ween h u s b a n d and w i f e had n e v e r o c c u r r e d . 

"Each o f t h e p a r t i e s has made a f u l l d i s c l o s u r e t o 
t h e o t h e r p a r t y o f a l l p r o p e r t y owned o r o t h e r w i s e 
h e l d by e a c h r e s p e c t i v e p a r t y , as i s shown i n 
e x h i b i t A a t t a c h e d h e r e t o . 

"The p a r t i e s a c k n o w l e d g e t h a t t h e y , and e a c h o f 
them, have been r e p r e s e n t e d by c o u n s e l o f t h e i r 
c h o i c e i n p r e p a r a t i o n o f t h i s a g r e e m e n t , t h a t t h e i r 
r i g h t s i n t h e p r o p e r t y d e s c r i b e d i n t h i s a g reement 
have been f u l l y e x p l a i n e d t o them, t h a t t h e l e g a l 
e f f e c t o f t h i s a greement has been f u l l y e x p l a i n e d t o 
them, and t h a t t h e y u n d e r s t a n d t h e t e r m s , 
p r o v i s i o n s , and l e g a l e f f e c t o f t h i s a g r e e m e n t . " 

8 



2080989 

E x h i b i t A was a t t a c h e d t o t h e p o s t n u p t i a l agreement and 

p r o v i d e d : 

" 1 . The f o l l o w i n g p r o p e r t y i s owned by h u s b a n d 
a l o n e : 

"A. R e a l p r o p e r t y l o c a t e d a t 2300 C h a p p e l l 
D r i v e , M o n t g o m e r y , A l a b a m a . 

"B. R e a l P r o p e r t y l o c a t e d a t 2713 D o r o t h y 
S t r e e t , M o n t g o m e r y , A l a b a m a . 

"C. A l l r e t i r e m e n t b e n e f i t s and d i s a b i l i t y 
b e n e f i t s . 

"D. H o u s e h o l d g o o d s , a p p l i a n c e s and 
p e r s o n a l e f f e c t s . 

"2. The f o l l o w i n g p r o p e r t y i s owned by t h e w i f e 
a l o n e : 

"A. R e a l p r o p e r t y l o c a t e d a t 914 H i l l 
S t r e e t , M o n t g o m e r y , A l a b a m a . 

"B. H o u s e h o l d g o o d s , a p p l i a n c e s and 
p e r s o n a l e f f e c t s . " 

Wayne S a b e l , t h e a t t o r n e y who n o t a r i z e d t h e p o s t n u p t i a l 

a g r e e m e n t , t e s t i f i e d t h a t he d i d n o t s p e c i f i c a l l y r e c a l l t h e 

e x e c u t i o n o f t h e p o s t n u p t i a l agreement o r t h e p a r t i e s t o t h a t 

t r a n s a c t i o n . S a b e l d i d t e s t i f y t h a t he w o u l d n o t have 

n o t a r i z e d any a g r e e m e n t , i n c l u d i n g t h e p o s t n u p t i a l a g r e e m e n t , 

u n l e s s t h e p a r t i e s t o t h a t agreement had e x e c u t e d i t i n h i s 

p r e s e n c e . He a l s o t e s t i f i e d t h a t he w o u l d n o t have a l l o w e d a 
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p a r t y t o s i g n a p o s t n u p t i a l agreement i f he o r she had had any 

q u e s t i o n s a b o u t i t o r had e x p r e s s e d c o n c e r n s o r seemed 

u n c o m f o r t a b l e w i t h i t . S a b e l i d e n t i f i e d a l e t t e r d a t e d A p r i l 

15, 1985, a d d r e s s e d t o W i l e y and S a r a h a t 2300 C h a p p e l l D r i v e , 

as h a v i n g been w r i t t e n on h i s l e t t e r h e a d and b e a r i n g h i s 

s i g n a t u r e . I n t h a t l e t t e r , S a b e l had s t a t e d : " E n c l o s e d you 

w i l l f i n d t h e o r i g i n a l a greement e x e c u t e d i n my o f f i c e on 

A p r i l 13, 1985." 

On Sep t e m b e r 15, 1985, and a g a i n on September 23, 1985, 

S a r a h e x e c u t e d f o r m s a c k n o w l e d g i n g t h a t W i l e y had n o t 

d e s i g n a t e d h e r as a b e n e f i c i a r y u n d e r h i s r e t i r e m e n t p l a n . 

S a b e l had w i t n e s s e d one o f t h o s e a c k n o w l e d g m e n t s . S a r a h d i d 

n o t d i s p u t e t h e v a l i d i t y o f h e r s i g n a t u r e on t h o s e 

a c k n o w l e d g m e n t f o r m s . 

W i l e y e x e c u t e d h i s l a s t w i l l and t e s t a m e n t on F e b r u a r y 

12, 2003. I n c l u d e d i n t h a t w i l l was a c l a u s e i n d i c a t i n g t h a t 

"[m]y w i f e ... i s n o t i n c l u d e d as a b e n e f i c i a r y o f t h i s w i l l 

as a u t h o r i z e d by a w r i t t e n agreement b e t w e e n m y s e l f and my 

s a i d w i f e d a t e d A p r i l 13, 1985. I t i s my i n t e n t t h a t my s a i d 

w i f e t a k e n o t h i n g u n d e r my w i l l and t h a t she n o t s h a r e i n my 

e s t a t e . " 
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W i l e y c o n v e y e d t h e C h a p p e l l D r i v e p r o p e r t y t o h i s nephews 

on A u g u s t 27, 2003. S a r a h d i d n o t j o i n i n t h e deed c o n v e y i n g 

t h a t p r o p e r t y t o W i l e y ' s nephews. W i l e y d i e d on May 15, 2006. 

The nephews a p p a r e n t l y began e v i c t i o n p r o c e e d i n g s a g a i n s t 

S a r a h s h o r t l y t h e r e a f t e r . 

A t t h e M a r c h 2008 t r i a l , S a r a h t e s t i f i e d t h a t she d i d n o t 

r e c a l l s i g n i n g a p o s t n u p t i a l a g r e e m e n t . She d e n i e d t h a t she 

had gone t o a t t o r n e y S a b e l ' s o f f i c e t o r e v i e w o r t o e x e c u t e 

s u c h an a g r e e m e n t . She c l a i m e d t h a t she had l e a r n e d o f t h e 

e x i s t e n c e o f t h a t p o s t n u p t i a l agreement a f t e r W i l e y ' s d e a t h , 

when someone p u t a copy o f i t i n h e r m a i l b o x . S a r a h , however, 

a c k n o w l e d g e d t h a t , i n an e a r l i e r p l e a d i n g f i l e d i n r e s p o n s e t o 

t h e nephews' e v i c t i o n n o t i c e , she had a d m i t t e d s i g n i n g t h e 

p o s t n u p t i a l a g r e e m e n t . S a r a h a l s o a d m i t t e d k n o w i n g t h a t 

W i l e y ' s nephews had been i n v o l v e d i n o r r e s p o n s i b l e f o r t h e 

payment o f t h e homeowners' i n s u r a n c e on t h e C h a p p e l l D r i v e 

p r o p e r t y even b e f o r e W i l e y ' s d e a t h . 

S t a n d a r d o f R e v i e w 

"'"We r e v i e w t h e t r i a l c o u r t ' s g r a n t o r d e n i a l 
o f a summary judgment m o t i o n de novo." S m i t h v.  
S t a t e Farm Mut. A u t o . I n s . Co., 952 So. 2d 342, 346 
( A l a . 2006) ( c i t i n g Bockman v. WCH, L.L.C., 943 So. 
2d 789 ( A l a . 2 0 0 6 ) ) . A summary judgment i s p r o p e r 
i f t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t and 
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t h e m o v i n g p a r t y i s e n t i t l e d t o a judgment as a 
m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. I f 
t h e movant meets t h i s i n i t i a l b u r d e n , t h e b u r d e n 
t h e n s h i f t s t o t h e nonmovant t o p r e s e n t " s u b s t a n t i a l 
e v i d e n c e " o f a g e n u i n e i s s u e o f m a t e r i a l f a c t . Ex  
p a r t e A l f a Mut. Gen. I n s . Co., 742 So. 2d 182, 184 
( A l a . 1 9 9 9 ) . S u b s t a n t i a l e v i d e n c e i s " e v i d e n c e o f 
s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s i n 
t h e e x e r c i s e o f i m p a r t i a l j udgment can r e a s o n a b l y 
i n f e r t h e e x i s t e n c e o f t h e f a c t s o u g h t t o be 
p r o v e d . " West v. F o u n d e r s L i f e A s s u r a n c e Co. o f 
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) ; see a l s o 
§ 1 2 - 2 1 - 1 2 ( d ) , A l a . Code 1975. I n d e t e r m i n i n g 
w h e t h e r a g e n u i n e i s s u e o f m a t e r i a l f a c t e x i s t s , 
t h i s C o u r t v i e w s t h e e v i d e n c e i n t h e l i g h t most 
f a v o r a b l e t o t h e nonmovant and r e s o l v e s a l l 
r e a s o n a b l e d o u b t s i n f a v o r o f t h e nonmovant. J o n e s  
v. BP O i l Co., 632 So. 2d 435, 436 ( A l a . 1 9 9 3 ) . ' " 

H a r r i s v. H e a l t h C a r e A u t h . o f H u n t s v i l l e , 6 So. 3d 468, 472 

( A l a . 2008) ( q u o t i n g M c C u t c h e n Co. V. M e d i a Gen., I n c . , 988 

So. 2d 998, 1001 ( A l a . 2 0 0 8 ) ) . 

A n a l y s i s 

" [ A ] n t e n u p t i a l a g r e e m e n t s a r e v a l i d i n A l a b a m a . However, 

c o u r t s s c r u t i n i z e s u c h a g r e e m e n t s t o d e t e r m i n e w h e t h e r t h e y 

a r e j u s t and r e a s o n a b l e . " B a r n h i l l v. B a r n h i l l , 386 So. 2d 

749, 751 ( A l a . C i v . App. 1980) ( c i t a t i o n o m i t t e d ) . P r e n u p t i a l 

and p o s t n u p t i a l a g r e e m e n t s a r e s c r u t i n i z e d by t h e same 

s t a n d a r d s . T i b b s v. A n d e r s o n , 580 So. 2d 1337, 1339 ( A l a . 

1 9 9 1 ) . I n B a r n h i l l , s u p r a , t h i s c o u r t r e q u i r e d t h e p a r t y 

s e e k i n g t o e n f o r c e an a n t e n u p t i a l agreement -- i n t h a t c a s e , 
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a h u s b a n d s e e k i n g t o e n f o r c e a p r e n u p t i a l agreement -- t o show 

t h a t t h e e n t i r e t r a n s a c t i o n was f a i r , j u s t , and e q u i t a b l e f r o m 

t h e w i f e ' s p o i n t o f v i e w o r t h a t t h e agreement had been f r e e l y 

and v o l u n t a r i l y e n t e r e d i n t o by t h e w i f e , w i t h c o m p e t e n t 

i n d e p e n d e n t a d v i c e and w i t h f u l l k n o w l edge o f h e r i n t e r e s t i n 

t h e e s t a t e and i t s a p p r o x i m a t e v a l u e . I d . a t 751. " M e e t i n g 

t h e r e q u i r e m e n t s o f e i t h e r o f t h e above t e s t s i s s u f f i c i e n t t o 

g i v e e f f e c t t o an a n t e n u p t i a l a g r e e m e n t . " I d . 

On a p p e a l , S a r a h a s s e r t s t h a t t h e e s t a t e f a i l e d t o meet 

e i t h e r o f t h o s e t e s t s . As a r e s u l t , she a s s e r t s , t h e d e e d 

f r o m W i l e y c o n v e y i n g t h e m a r i t a l r e s i d e n c e t o t h e nephews was 

i n v a l i d . 

A l t h o u g h n o t i d e n t i f i e d as a s e p a r a t e i s s u e i n h e r b r i e f , 

S a r a h a p p e a r s t o c h a l l e n g e t h e v a l i d i t y o f h e r s i g n a t u r e on 

t h e p o s t n u p t i a l a g r e e m e n t . We a d d r e s s t h a t c l a i m f i r s t . I n 

h e r o p p o s i t i o n t o t h e summary-judgment m o t i o n , S a r a h d e n i e d 

any r e c o l l e c t i o n o f h a v i n g s i g n e d t h e p o s t n u p t i a l a g r e e m e n t . 

S a r a h a l s o a r g u e s t h a t t h e a t t o r n e y who w i t n e s s e d t h e 

e x e c u t i o n o f t h e p o s t n u p t i a l agreement f a i l e d t o m a i n t a i n a 

" f a i r r e g i s t e r " o f h i s o f f i c i a l a c t s , as r e q u i r e d by A l a . Code 

975, § 36-20-7. That Code s e c t i o n p r o v i d e s t h a t " [ e ] a c h 
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n o t a r y p u b l i c must keep a f a i r r e g i s t e r o f a l l h i s o f f i c i a l 

a c t s and g i v e a c e r t i f i e d c opy t h e r e f r o m , when r e q u i r e d , on 

payment o f h i s l e g a l f e e s . " 

I n t h e t r a n s c r i p t o f t h e M a r c h 31, 2008, t r i a l , h o wever, 

S a r a h a c k n o w l e d g e d t h a t , i n a p l e a d i n g f i l e d i n r e s p o n s e t o 

t h e nephews' a t t e m p t s t o e v i c t h e r , she had a d m i t t e d s i g n i n g 

t h e p o s t n u p t i a l a g r e e m e n t . 4 Even c o n s t r u i n g t h a t t e s t i m o n y i n 

f a v o r o f S a r a h , t h e nonmovant, t h e c i r c u i t c o u r t had b e f o r e i t 

u n d i s p u t e d e v i d e n c e i n d i c a t i n g t h a t S a r a h ' s s i g n a t u r e on t h e 

p o s t n u p t i a l agreement was v a l i d . 

S a r a h n e x t a r g u e s on a p p e a l t h a t , i n t h e p o s t n u p t i a l 

a g r e e m e n t , W i l e y f a i l e d t o p r o v i d e h e r w i t h a d e q u a t e 

c o n s i d e r a t i o n t o s u p p o r t t h e a g r e e m e n t . I n s u p p o r t o f t h i s 

a r gument, she r e l i e s on A l a . Code 1975, § 30-4-1, t o a r g u e 

t h a t a h u s b a n d has no c l a i m and a c q u i r e s no i n t e r e s t i n any 

4The e s t a t e s u b m i t t e d a copy o f t h a t p l e a d i n g as an 
e x h i b i t a t the March 3 1 , 2008, t r i a l and those documents were 
b e f o r e t h i s c o u r t i n the e a r l i e r a p p e a l . The e x h i b i t s f i l e d 
i n t h a t e a r l i e r a p p e a l were d e s t r o y e d a f t e r an a p p r o p r i a t e 
amount o f t i m e . The e s t a t e a l s o i n d i c a t e d t h a t a copy o f t h i s 
p l e a d i n g had been s u b m i t t e d t o the c i r c u i t c o u r t i n s u p p o r t o f 
i t s summary-judgment m o t i o n ; however, t h a t document i s not 
f o u n d i n the r e c o r d . We have no i n d i c a t i o n whether i t was, i n 
f a c t , b e f o r e the c i r c u i t c o u r t . Sarah's t e s t i m o n y r e g a r d i n g 
t h a t document and her a d m i s s i o n t h a t , i n i t , she had 
acknowledged her s i g n a t u r e on the p o s t n u p t i a l agreement, 
however, were b e f o r e the c i r c u i t c o u r t . 
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p r o p e r t y owned by h i s w i f e b e f o r e t h e m a r r i a g e o r a c q u i r e d by 

t h e w i f e d u r i n g t h e m a r r i a g e . S e c t i o n 30-4-1 p r o v i d e s t h a t 

" [ a ] l l p r o p e r t y o f t h e w i f e , h e l d by h e r p r e v i o u s t o t h e 

m a r r i a g e o r t o w h i c h she may become e n t i t l e d a f t e r t h e 

m a r r i a g e i n any manner, i s t h e s e p a r a t e p r o p e r t y o f t h e w i f e 

and i s n o t s u b j e c t t o t h e l i a b i l i t i e s o f t h e h u s b a n d . " Under 

h e r i n t e r p r e t a t i o n o f t h e l a w , S a r a h c l a i m s t h a t W i l e y had no 

r i g h t t o any p r o p e r t y she owned a t t h e t i m e t h e y m a r r i e d o r a t 

t h e t i m e t h e p o s t n u p t i a l a greement was e x e c u t e d and, t h u s , 

t h a t W i l e y gave up n o t h i n g o f v a l u e i n t h e p o s t n u p t i a l 

a g r e e m e n t . S a r a h c i t e s no c a s e s i n s u p p o r t o f h e r 

i n t e r p r e t a t i o n o f § 30-4-1, and, as d i s c u s s e d b e l o w , we r e j e c t 

i t . 

T h i s c o u r t r o u t i n e l y a f f i r m s e q u i t a b l e d i v i s i o n s o f 

m a r i t a l p r o p e r t y i n w h i c h a s s e t s e i t h e r owned by t h e w i f e 

b e f o r e t h e m a r r i a g e o r a c q u i r e d by t h e w i f e d u r i n g t h e 

m a r r i a g e have been u s e d f o r t h e b e n e f i t o f t h e m a r r i a g e . See, 

e.g., A l a . Code 1975, § 30-2-51 ( d i s c u s s i n g , among o t h e r 

t h i n g s , p r o p e r t y d i v i s i o n s ) . See a l s o N i c h o l s v. N i c h o l s , 824 

So. 2d 797 ( A l a . C i v . App. 2001) ( a l t h o u g h m a r i t a l p r o p e r t y 

g e n e r a l l y i n c l u d e s p r o p e r t y p u r c h a s e d o r o t h e r w i s e a c c u m u l a t e d 
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by t h e p a r t i e s d u r i n g t h e m a r r i a g e , i t may a l s o i n c l u d e t h e 

p r o p e r t y a c q u i r e d b e f o r e t h e m a r r i a g e o r r e c e i v e d by g i f t o r 

i n h e r i t a n c e d u r i n g t h e m a r r i a g e when i t i s u s e d , o r income 

f r o m i t i s u s e d , r e g u l a r l y f o r t h e common b e n e f i t o f t h e 

p a r t i e s d u r i n g t h e m a r r i a g e ) ; and Ex p a r t e Y o s t , 775 So. 2d 

794 ( A l a . 2000) (money i n h e r i t e d f r o m m o t h e r o f d i v o r c i n g w i f e 

c o n s t i t u t e d m a r i t a l p r o p e r t y s u b j e c t t o d i v i s i o n , where t h e 

w i f e c o m b i n e d i n h e r i t e d money w i t h o t h e r f u n d s i n a c c o u n t h e l d 

j o i n t l y by h u s b a n d and w i f e ) . 

A t t h e M a r c h 2008 t r i a l , S a r a h t e s t i f i e d t h a t she and 

W i l e y had u s e d h e r p r e v i o u s l y owned r e a l p r o p e r t y as r e n t a l 

p r o p e r t y and t h a t t h e y had u s e d t h e r e n t a l income t o pay t h e i r 

h o u s e h o l d e x p e n s e s . Thus, b u t f o r t h e e x i s t e n c e o f t h e 

p o s t n u p t i a l a g r e e m e n t , W i l e y a r g u a b l y w o u l d have o b t a i n e d 

r i g h t s t o S a r a h ' s p r e v i o u s l y owned r e a l p r o p e r t y . 

The c o u r t i n B a r n h i l l a l s o r e c o g n i z e d t h a t m a r r i a g e , 

u n d e r a p p r o p r i a t e c i r c u m s t a n c e s , may be s u f f i c i e n t 

c o n s i d e r a t i o n f o r an a n t e n u p t i a l a g r e e m e n t . 386 So. 2d a t 

751. " T h i s i s p a r t i c u l a r l y t r u e when o t h e r f a c t o r s a r e 

p r e s e n t s u c h as t h e h u s b a n d ' s r e l i n q u i s h m e n t o f any r i g h t s 

t h a t he m i g h t have i n t h e w i f e ' s e s t a t e . " I d . See a l s o Mayer 
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v. Mayer, 628 So. 2d 744 ( A l a . C i v . App. 1 993) ( d i s c u s s i n g 

e n f o r c e a b i l i t y o f a n t e n u p t i a l a g r e e m e n t s ) ; and M i x o n v. M i x o n , 

550 So. 2d 999, 1000 ( A l a . C i v . App. 1989) ( a c c o r d ) . 

I n t h i s c a s e , S a r a h and W i l e y e x e c u t e d t h e p o s t n u p t i a l 

a greement e i g h t and o n e - h a l f months a f t e r t h e y m a r r i e d . Thus, 

t h e d e l a y b etween t h e m a r r i a g e and t h e e x e c u t i o n o f t h e 

p o s t n u p t i a l agreement i n t h i s c a s e f a l l s b e t ween t h e d e l a y 

d i s c u s s e d i n T i b b s v. A n d e r s o n , 580 So. 2d a t 1338 ( w i f e 

s i g n e d p o s t n u p t i a l a g r e e m e n t two h o u r s a f t e r m a r r i a g e 

ceremony; m a r r i a g e f o u n d t o be c o n s i d e r a t i o n f o r t h a t 

a g r e e m e n t ) , and t h e d e l a y i n Mayer v. Mayer, 628 So. 2d 744 

( A l a . C i v . App. 1993) ( p a r t i e s e x e c u t e d p o s t n u p t i a l agreement 

a f t e r 12 y e a r s o f m a r r i a g e ; m a r r i a g e f o u n d n o t t o be 

c o n s i d e r a t i o n f o r t h a t a g r e e m e n t ) . I n t h e p o s t n u p t i a l 

a g r e e m e n t , W i l e y and S a r a h a c k n o w l e d g e d t h a t t h e y had 

c o n t e m p l a t e d s u c h an agreement b e f o r e t h e i r m a r r i a g e . We 

c o n c l u d e t h a t t h e m a r r i a g e b etween W i l e y and S a r a h was n o t so 

f a r removed f r o m t h e d a t e o f t h e e x e c u t i o n o f t h e p o s t n u p t i a l 

a greement as t o p r e v e n t t h e m a r r i a g e f r o m s e r v i n g as p a r t i a l 

c o n s i d e r a t i o n f o r t h e p o s t n u p t i a l a g r e e m e n t . See B a r n h i l l , 

386 So. 2d a t 751. 
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As d i s c u s s e d above, W i l e y and S a r a h a l s o r e l i n q u i s h e d any 

c l a i m t h e y m i g h t have had t o t h e o t h e r ' s s e p a r a t e l y owned 

p r o p e r t y . R e l i n q u i s h m e n t t o e a c h o t h e r ' s e s t a t e a l s o s e r v e d 

as a d e q u a t e c o n s i d e r a t i o n f o r t h e a g r e e m e n t . I d . F o r t h e s e 

r e a s o n s , S a r a h ' s argument t h a t t h e p o s t n u p t i a l agreement 

f a i l e d f o r l a c k o f c o n s i d e r a t i o n i s w i t h o u t m e r i t . 

As f o r t h e e v i d e n c e n e c e s s a r y t o e s t a b l i s h t h a t t h e 

p o s t n u p t i a l agreement was e n f o r c e a b l e , we f i n d s u b s t a n t i a l 

e v i d e n c e i n t h e r e c o r d t o s u p p o r t t h e t r i a l c o u r t ' s judgment 

u n d e r t h e s e c o n d t e s t o f B a r n h i l l , s u p r a . As s t a t e d a b o v e , 

S a r a h a d m i t t e d t h a t she e x e c u t e d t h e a g r e e m e n t . I n t h a t 

a g r e e m e n t , S a r a h and W i l e y a c k n o w l e d g e d 

" t h a t t h e y , and e a c h o f them, have been r e p r e s e n t e d 
by c o u n s e l o f t h e i r c h o i c e i n p r e p a r a t i o n o f t h i s 
a g r e e m e n t , t h a t t h e i r r i g h t s i n t h e p r o p e r t y 
d e s c r i b e d i n t h i s a greement have been f u l l y 
e x p l a i n e d t o them, t h a t t h e l e g a l e f f e c t o f t h i s 
a g reement has been f u l l y e x p l a i n e d t o them, and t h a t 
t h e y u n d e r s t a n d t h e t e r m s , p r o v i s i o n s , and l e g a l 
e f f e c t o f t h i s a g r e e m e n t . " 

F u r t h e r , a t t h e M a r c h 2008 t r i a l , S a r a h t e s t i f i e d t h a t she 

w o u l d n o t have s i g n e d s u c h an agreement w i t h o u t s e e k i n g 

i n d e p e n d e n t l e g a l a d v i c e . S a r a h a d m i t t e d s i g n i n g t h e 

a g r e e m e n t . Thus, S a r a h ' s own t e s t i m o n y o f f e r s some s u p p o r t 
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