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(CVv-07-1106)

MOOQORE, Judge.
Sarah Nelgscon ("Sarah") appeals from a summary Jjudgment

entered in favor of tThe estate of Wiley Nelson, Jr. ("the

estate”). We affirm.
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Procedural Background

This 1is the second time these parties have been before

us. See Nelscon v. Estate of Nelson, 10 So. 3d 603 (Ala. Ciwv.

App. 2008). In Nelson, we stated the following:

"Sarah Nelson ('the widow'), the widow of Wiley
Nelson, Jr. ('the decedent'), appeals a judgment as
a matter of law entered in favor of Albert Foster,
Jr., and Jacgques Marsh, the decedent's nephews. We
dismiss the appeal.

"Cn July 132, 2007, the widow filed a petition to
remove bLhe administration of the estate of the
decedent from the Montgomery Probate Court tToc the
Montgcmery Circuit Court, pursuant teo & 12-11-471,
Ala. Code 1975. Although the circuit court did not
enter an order removing the administration of the
estate from the prokate court, on December 18, 2007,
the widow gave notice to the circult court that she
was dissenting from the will and was claiming a
'spouse's share.' On January 22, 2008, Foster and
Marsh filed a motion in the cilrcuit court seeking a
judgment declaring the wvalidity of & postnuptial
agreement that had keen entered hetween the widow
and the decedent. They also scught a determination
of the walidity of an 1inter wivos transfer of
certain property from the decedent to Foster and
Marsh. On February 7, 2008, the widow reguested a
trial by jury.

"The case was called for trial in the circult
court on March 31, 2008, and, at the conclusion of
the presentation of Foster and Marsh's evidence, the
circuit court entered a judgment as a matter of law
in favor of Fcster and Marsh and 'dismigssed [the
case,] with prejudice.’ The widow timely filed her
notice of appeal to the Alabama Supreme Courbt; that
court transferred the appeal to this court, pursuant
to Ala. Code 1975, & 12-2-7(6)."
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10 So. 3d at 604-05 (footnote omitted). Because the circult
court had failed tTo remove the matter from the probate court
to the circuit court, we concluded that the judgment entered
by the circuit court was wvoid for lack c¢f subject-matter
jurisdiction. Because a wvoid judgment will not suppcrt an
appeal, we dismissed Sarah's appeal. Id. at &0b.

After the dismissal of Sarah's appeal, the circuilt court
ordered the proceeding regarding the administration of the
estate removed from probate court to the circuit court. The
estate then moved for a summary Jjudgment, asserting that the
postnuptial agreement entered into by Sarah and Wiley Nelson,
Jr. ("Wiley"}, approximately eight months after they married
was valid. In support of that moticn, Lthe estate submitted a
copy of the postnuptial agreement, purportedly executed by
Sarah and Wiley on April 13, 1985; an affidavit from Wayne
Sabel, the attorney who had drafted the postnuptial agreement
and who had purportedly witnessed Sarah and Wiley execute the
agreement; copilies of two notification forms in which Sarah
acknowledged that Wiley had not named her as a beneficiary of
the survivor benefits available under his retirement plan; a

copy of Wiley's last will and testament in which he omitted
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Sarah as a beneficlary because, he indicated, of the
postnuptial agreement; an affidavit from Jim Wilson, Jr., the
attorney who had drafted Wiley's last will and testament; and
a copy of the August 27, 2003, warranty deed by which Wiley
had conveved Sarah and Wiley's marital home to his nephews,
Albert Foster, Jr., and Jacgues Marsh. The estate indicated
that it was also submitting to the circuit court a copy of a
"Response to Notice of Evicticon Action," but no such document
was included in the record on appeal.’

Sarah opposed Lhe estate's summary-judgment moticn. In
her brief filed in opposition to that motion, she denied any
recollection of signing the postnuptial agreement and she
challenged the validity of the attorney's notarizaticon of the
postnuptial agreement bkbeceause he had failed to maintain a
notary register of his official acts, as reguired by Ala. Code
1975, & 36-20-7. She also argued that, 1f her signature was
deemed wvalid on the postnuptial agreement, then the
postnuptial agreement was not fair, Jjust, and equitabkle from
her point of wview; Sarah asserted that Lthe consideraticn

recited in the postnuptial agreement was insufficient to

'The clerk's recerd is numbered sequentially and no pages
appear Lo be missing.
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support that agreement. Further, Sarah denied having had full
knowledge of Wiley's estate or knowledge of the estate's full
value, and she denied receiving independent legal advice at
the time the alleged postnuptial agreement had been signed.
In support of her opposition, Sarah submitted as an exhibit
the transcript of the March 31, 2008, trial held before the
circuit couzrt. The estate raised no obkjection to the
admissibility of that exhibit.’

On June 23, 2009, after hearing arguments on the motion,
the circuilt court entered a summary Jjudgment in faver of the
estate.’ Sarah timely appealed to the Alabama Supreme Court,
challenging whether the estate had met its burden cof proof;
the appeal was transferred to this court, pursuant to Ala.

Code 1975, § 12-2-7(6}.

‘See 32A C.J.S. Evidence & 863 (2007) (recognizing that
when proceedings are vold, the record ¢f such proceedings is
inadmissible) . Because no objection to the exhibit was
raised, however, the circuit court was free to consider the

transcript submitted by Sarah.

"The circult court errcneously dated that Jjudgment July
8, 2009, and the circuit court purported to enter a corrective
final judgment on June 24, 2009. Rule 58, Ala. R. Ciwv. P.,
however, governs the date of entry of the circult court's
Jjudgment. Because the circuit court's initial summary
Judgment was entered Inte the State Judiclal Information
System on June 23, 2009, that judgment is the final judgment
in this case.
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Factual and Evidentliaryv Background

The evidence hkefore the c¢ircuit g¢ourt estaklished the
following. Sarah holds a master's degree and is retired from
the Alakbama Department of Education. At the time of the March
2008 trial, she was receiving retirement benefits and Scocial
Security benefits and she was participating in the Deferred
Retirement Opinion Flan for state smployees.

Sarah and Wiley married on July 31, 1984, and 3arah gave
birth to their child shortly thereafter. At the time of the
marriage, Sarah owned real property located at 914 Hill Street
and Wiley owned real property located at 2300 Chappell Drive.
The property owned by Sarah was located virtually next door to
the property owned by Wiley.

The postnuptial agreement at i1ssue in this case was
purportedly executed on April 13, 1985. That agreement
provided, in pertinent part:

"z, Huskand and wife desire to define their

respective rights 1in property acguired before and

after, marriage.

"3, Husbhand and wife desire to define their marital
property rights.

"4. Both husband and wife had in his or her own
right certain real and personal property at the time
of their marriage,



2080989

"5. Before their marriage Lo each other and 1in
consideraticon thereof, hushand and wife agreed
verbally with each other that none o¢f their
respective property rights should in any way become
affected or changed in any way by reason of their
marriage.

"o. Both husband and wife consider themselves
independent of the other from a financial
perspective, and wish Lo protect the interest of
their regspective children born as a result of prior
marriages with other persons,

"7. This instrument was entered into orally prior to
the marriage of the parties, and is now reduced to
writing in order to comply with the laws in such
cases made and provided, and in order that there may
be no misunderstanding of the terms and conditions
of the contract property settlement. It was entered
into by each party with full knowledge on the part
of each of the extent and probakle value of all the
property, or estate, of the other, and of all the
rights that, but for this agreement, would be
conferred by law on each ¢f them in the property, or
estate, of the other, by virtue of the solemnization
of the proposed marriage. It was and is the express
desire of both of the parties that their respective
rights in each other's property, or estate, of
whatscever character it may be, real, personal,
mixed, contingent, or otherwise, gshall be determined
and fixed by this agreement, ag reduced to writing,
expressing the oral contract and agreement pricr to
marriage as mentioned above, and not otherwise.

"For the reasons cited above, and in
consideraticn of the mutual <¢ovenants c¢ontained
herein, husband and wife agree one with the other as
follows:

"Section One
"PROPERTY ACQUIRED BEFORE MARRIAGE
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"All property owned by eilither huskand or wife prior
to marriage, specifically including those items
listed in Exhikit A attached heretc, shall remain
the separate property of the party tc whom the
property belonged before marriage.

"SECTION TWO
"AFTER-ACQUIRED PROPERTY

"All property acqguired after the marriage of the
parties shall bhe the separate property of the party
acguiring the property, with all rights, title, and
interest exclusively in that party.

"SECTION THREE
"RELEASE OF MARITAL RIGHTS

"Fach party shall have no¢ rights or interest in
separate property of the other, and each walves and
releases all marital property rights in the cther's
estate that he or =sgshe might otherwise have or
obtain, and on the death of huskband or wife, the
decedent's property shall pass by will or intestate
succession to decedent's heirs as 1f the marriage
between husband and wife had never cccurred.

"FEach of tThe parties has made a full disclosure to
the other party of all property owned or otherwise
held by each respective party, as 1s shown 1in
exhibit A attached hereto.

"The parties acknowledge that they, and each of
them, have bheen represented by counsel of their
cholice in preparaticn of this agreement, that their
rights in the property described in this agreement
have been fully explained to them, that the legal
effect of this agreement has been fully explained to
them, and that they understand the terms,
provisions, and legal effect of this agreement.”
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Exhibit A was attached to the postnuptial agreement and
provided:

"l. The following property 1is owned by husband
alone:

"A. Real property located at 2300 Chappell
Drive, Montgomery, Alabama.

"B. Real Property located at 2713 Dorcthy
Street, Montgomery, Alabama.

"C. All retirement benefits and disability
benefits,

"D. Household goods, appliances and
personal effects.

"2. The following property is owned by the wife
alone:

"A. Real property located at 914 Hill
Street, Montgomery, Alabama.

"B. Household goods, appliances and
personal effects.”

Wayne Sabel, the attorney who notarized the postnuptial
agreement, testified that he did not specifically recall the
execution of the postnuptial agreement or the parties to that
transaction. Sabel did testify that he wcould not have
notarized any agreement, including Lthe pocstnuptial agreement,
unless the parties to that agreement had executed it in his

presence. He also testified that he would not have allowed a
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party to sign a postnuptial agreement if he or she had had any
guestions about 1t or had expressed concerns or seemed
uncomfortable with it. Sabel identified a letter dated April
15, 1985, addressed Lo Wiley and Sarah at 2300 Chappell Drive,
as having heen written on his letterhead and bkearing his
signature. In that letter, Sabel had stated: "Enclesed vyou
will find the original agreement executed in my office on
April 13, 1985."

On September 15, 1985, and again on September 23, 18985,
Sarah executed forms acknowledging that Wiley had not
designated her as a bheneficiary under his retirement plan.
Sabel had witnessed one of those acknowledgments. Sarah did
not dispute the wvalidity of her signature on those
acknowledgment forms.

Wiley executed his last will and testament on February
12, 2003. Included in that will was a clause indicating that
"[m]y wife ... 138 not included as a beneficiary of this will
as authorized by a written agreement between myself and my
gald wife dated April 13, 1985. It is my intent that my said
wife take nothing under my will and that she not share in my

estate.”

10
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Wiley conveyed the Chappell Drive property to his nephews
on August 27, 2003. Sarah did not join in the deed conveying
that property to Wiley's nephews. Wiley died on May 15, 2006.
The nephews apparently began eviction proceedings agalnst
Sarah shortly theresafter.

At the March 2008 trial, Sarah testified that she did not
recall signing a postnuptial agreement. She denied that she
had gone to attorney Sabel's office to review or to execute
such an agreement. She claimed that she had learned of the
exlstence of that postnuptial agreement after Wiley's death,
when someone put a copy of it in her mailbox. Sarah, however,
acknowledged that, in an earlier pleading filed in response to
the nephews' eviction notice, ghe had admitted signing the
postnuptial agreement. Sarah alsc admitted knowing that
Wiley's nephews had been involved in or responsible for the
payment o©f the homeowners' insurance con the Chappell Drive
property even bhefore Wiley's death,

Standard of Review

"""We review the trial court's grant cr denial
of a summary Jjudgment motion de novo." Smith wv.
State Farm Mut. Auto. Ins. Co., 952 So. 2d 342, 346
{(Ala. 2006} (citing Bockman v. WCH, L.L.C., 943 So.
2d 78% (Ala. 2006})}). L summary judgment is procper
if there 1s no genuine issue of material fact and

11
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the moving party 1is entitled to a Jjudgment as a
matter of law. Rule 56 (c) (3), Ala. R. Ciwv. P. If
the movant meets this initial burden, the burden
then shifts to the nonmcvant Lo present "substantial

evidence" c¢f a genuine issue cof material fact. Ex
parte Alfa Mut. Gen. Ins. Co., 742 So. 2d 182, 184
{(Ala. 1999). Substantial evidence 1s "evidence of

such weight and guality that fair-minded persocns in
the exercise of impartial Jjudgment <¢an reasonably
infer the existence of the Zfact sought to be

proved." West v, Founderg Life Agsurance Co. of
Florida, %47 So. 2d 870, 871 (Ala. 1%88); see also
& 12-21-12(d), 2Ala. Code 1975. In determining

whether a genuine issue of material fact exists,
this Ccourt wviews the evidence 1in the 1light most
favorakle to the ncnmovant and resolves all
reasconable doubts in favoer of the nonmovant. Jones
v. BP ¢0il Co., €32 So. 2d 435, 436 (Ala., 1993).'"

Harris v. Health Care Auth. of Huntsville, 6 So. 3d 468, 472

{(Ala. 2008) (guoting McCutchen Co. V. Media Gen., Inc., 988

So. 2d 298, 1001 (Ala. 2008)).
Analysis
"[Alntenuptial agreements are valid in Alabama. Hcwever,
courts scrutinize such agreements Lo determine whether they

are just and reaschable." Rarnhill v. Barnhill, 386 So. 2d

749, 751 (Ala. Civ. App. 1980) (citation cmitted). Prenuptial

and postnuptial agreements are scrutinized by ftThe same

standards. Tibbs v. Anderson, 580 So. 2d 1337, 1339 (Ala.
1991) . In Barnhill, supra, this court reguired the party
seeking to enforce an antenuptial agreement —-- in that case,

12
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a husband seeking to enforce a prenuptial agreement -- to show
that the entire transaction was fair, just, and equitabkle from
the wife's point of view or that the agreement had been freely
and voluntarily entered 1intc by the wife, with competent
independent advice and with full knowledge of her interest in
the estate and its approximate value. Id. at 751. "Meeting
the requirements of either of the above Lests is sufficient to
give effect to an antenuptial agreement." Id.

Cn appeal, Sarah asserts that the estate failed to meet
elther of those tests. As a result, she asserts, the deead
from Wiley conveying the marital residence to the nephews was
invalid.

Although not identified as a separate issue in her brief,
Sarah appears to challenge the wvalidity of her signature c¢n
the postnuptial agreement. We address that claim first. In
her oppeosition to the summary-Jjudgment motion, Sarah denied
any recollection of having signed the postnuptial agreement.
Sarah also argues that the attorney who witnessed the
execution of the postnuptial agreement failed to maintain a
"fair register"™ of his official acts, as required by Ala. Code

97%, & 3e-20-7. That Code section provides that "[elach

13
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notary public must keep a falr register of all his cofficial
acts and give a certified copy therefrom, when reguired, c¢n
payment of his legal fees."

In the transcript of the March 31, 2008, trial, however,
Sarah acknowledged that, in a pleading filed in response to
the nephews' attempts to evict her, she had admitted signing
the postnuptial agreement.’ Even construing that testimony in
favor of Sarah, the nonmovant, the circuit court had before it
undisputed evidence indicating that Sarah's signature on the
postnuptial agreement was valid.

Sarah next argues on appeal that, 1in the postnuptial
agreement, Wiley failed to provide her with adequate
consideration to support the agreement. In support of this
argument, she relies on Ala. Code 1975, § 30-4-1, to argue

that a husband has no c¢laim and acguires no interest in any

‘The estate submitted a copy of that pleading as an
exhibit at the March 31, 2008, trial and those documents were
before this court in the earlier appeal. The exhibits filed
in that earlier appeal were destroyed after an appropriate
amount of time. The estate also indicated that a copy of this
pleading had been submitted to the circullt court in support of
its summary-judgment motion; however, that document is not
found in the record. We have no indication whether it was, in
fact, before the circuit court. Sarah's testimony regarding
that document and her admission that, 1in 1t, she had
acknowledged her signature on the postnuptial agreement,
however, were before the circuit court.

14
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property owned by his wife before the marriage or acguired by
the wife during the marriage. Section 30-4-1 provides that
"la]ll property of the wife, held by her previous to the
marriage or to which she may become entitled after the
marriage in any manner, is the separate property of the wife
and is not subject to the liabilities of the husband." Under
her interpretation of the law, Sarah claims that Wiley had nc
right to any property she owned at the time they married or at
the time the postnuptial agreement was executed and, thus,
that Wiley gave up nothing of wvalue 1n the postnuptial
agreement. Sarah «g¢ites noe <ases in support of her
interpretation of § 30-4-1, and, as discussed below, we reject
it.

This c¢ourt routinely affirms equitakble divisions of
marital property 1in which assets either owned by the wife
before the marriage or acqguired ky the wife during the

marriage have been used for tThe bhenefit ¢f the marriage. See,

e.g., Ala. Code 1875, § 30-2-51 (discussing, among other

things, property divisions). See also Nichols v. Nichols, 824

So. 24 797 (Ala. Civ. App. 2001) (although marital property

generally includes property purchased cor ctherwise accumulated

15
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by the parties during Lhe marriage, 1t may alsc include the
property acquired before the marriage or received by gift or
inheritance during the marriage when 1t is used, or income
from 1t 1s wused, regularly for the common benefit of the

parties during the marriage); and Ex parte Yost, 775 Sco. 2d

794 (Ala., 2000) {(money inherited from mother of divorcing wife
constituted marital property subject tTo divisgion, where the
wife combined inherited money with c¢ther funds in account held
jJointly by husband and wife).

At the March 2008 trial, Sarah testified that she and
Wiley had used her previously owned real property as rental
property and that they had used the rental income to pay their
household expenses. Thus, but for the existence of the
postnuptial &agreement, Wiley arguabkly would have obtained
rights to Sarah's previously owned real property.

The c¢curt in Barnhill also recognized that marriage,

under appropriate clircumstances, may be sufficient
consideration for an antenuptial agreement. 386 S5o0. 2d at
751. "This 1is particularly Ltrue when other factors are

present such as tThe huskand's relinguishment o©of any rights

that he might have in the wife's estate.” Id. Sfee also Maver

16
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v. Mayer, 628 So. 2d 744 (Ala. Civ. App. 1993} (discussing

enforceability of antenuptial agreements}; and Mixon v. Mixon,

550 So. 2d 99%9, 1000 (Ala. Civ. App. 1989) (accord).

In this case, Sarah and Wiley executed the postnuptial
agreement eight and one-half months after they married. Thus,
the delay between the marriage and tThe execution of the
postnuptial agreement in this case falls between the delay

discussed in Tibbs wv. Anderson, 580 So. 2d at 1338 (wife

signed postnuptial agreement two hours after marriage
ceremony; marriage found to be consideraticn for that

agreement), and the delay in Mayer v. Maver, 628 So. 2d 744

(Ala. Civ. App. 1993} (parties executed postnuptial agreement
after 12 vyears of marriage; marriage found not Lo be
consideraticon for that agreement). In the postnuptial
agreement, Wiley and Sarah acknowledged thet they had
contemplated such an agreement bkefore thelr marriage. We
conclude that the marriage between Wiley and Sarah was not so
far removed from the date of the execution cof the postnuptial
agreement as to prevent the marriage from serving as partial

consideraticn for the postnuptial agreement. See Barnhill,

386 So. Zd at 7B51.

17
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As discussed above, Wiley and Sarah also relingquished any
claim they might have had to the other's separately owned
property. Relinguishment to each other's estate also served
as adequate consideration for the agreement. Id. Focr these
reascns, Sarah's argument that the postnuptial agreement
failed for lack of consideration is withcut merit.

As for the evidence necessary Lo establish that the
postnuptial agreement was enforceable, we find substantial
evidence in the record to support the trial court's Jjudgment

under the seccond test of Barnhill, supra. Ags stated above,

Sarah admitted that she executed the agreement, In that
agreement, Sarah and Wiley acknowledged
"that they, and each ¢f them, have been represented
by counsel of their choice in preparation of this
agreemant, that their rights 1in the ©property
described 1in  this agreement have beesn fully
explained to them, that the legal effect of this
agreement has been fully explained to them, and that
they understand the terms, prcvisions, and legal
effect of this agreement.”
Further, at the March 2008 trial, Sarah testified that she
would not have signed such an agreement without seeking

independent legal advice. Sarah admitted signing the

agreement. Thus, Sarah's own testimony offers some support

18






