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THOMPSON, P r e s i d i n g Judge. 

Jimmy Roden ("the husband") appeals from the judgment of 

the DeKalb C i r c u i t C o u r t d i v o r c i n g him from Dorothy Roden 

("the w i f e " ) . F o r the reasons s t a t e d h e r e i n , we r e v e r s e the 
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t r i a l c o u r t ' s judgment and remand the cause f o r the e n t r y of 

a new judgment. 

The p a r t i e s were m a r r i e d on October 31, 1970. Two 

c h i l d r e n were born of the m a r r i a g e . A t the time of the t r i a l , 

b o t h c h i l d r e n were a d u l t s . D u r i n g the m a r r i a g e , the p a r t i e s 

l i v e d i n a house ("the m a r i t a l r e s i d e n c e " ) t h a t was l o c a t e d on 

two a c r e s . 

On Feb r u a r y 15, 2008, the w i f e f i l e d an a c t i o n s e e k i n g a 

d i v o r c e . F o l l o w i n g a t r i a l , the t r i a l c o u r t e n t e r e d a 

judgment d i v o r c i n g the p a r t i e s and d i v i d i n g the m a r i t a l 

p r o p e r t y . As p a r t of the d i s t r i b u t i o n of the m a r i t a l 

p r o p e r t y , the t r i a l c o u r t awarded the w i f e a l i f e e s t a t e i n 

the m a r i t a l r e s i d e n c e , and i t awarded the p a r t i e s ' c h i l d r e n 

the remainder i n t e r e s t . The husband was d i v e s t e d of h i s 

i n t e r e s t i n the m a r i t a l r e s i d e n c e . 

The husband f i l e d a motion t o a l t e r , amend, or v a c a t e the 

judgment o r , i n the a l t e r n a t i v e , f o r a new t r i a l . A t the 

h e a r i n g on t h a t motion, he argued, among o t h e r t h i n g s , t h a t 

the t r i a l c o u r t s h o u l d not have awarded the remainder i n t e r e s t 

i n the m a r i t a l r e s i d e n c e t o the c h i l d r e n . The t r i a l c o u r t 
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d e n i e d the husband's motion, and the husband f i l e d a t i m e l y 

a p p e a l t o t h i s c o u r t . 

On a p p e a l , the husband contends t h a t the t r i a l c o u r t 

e r r e d i n i t s d i v i s i o n of the m a r i t a l p r o p e r t y by awarding the 

c h i l d r e n an i n t e r e s t i n the m a r t i a l r e s i d e n c e . He argues t h a t 

the c h i l d r e n were not p a r t i e s t o the a c t i o n and t h a t t h e y had 

no p r o p e r t y i n t e r e s t i n the m a r i t a l r e s i d e n c e . 

In s u p p o r t of h i s c o n t e n t i o n , the husband c i t e s Ex p a r t e 

K i r k l e y , 418 So. 2d 118 ( A l a . 1982). In K i r k l e y , the t r i a l 

c o u r t , i n a judgment d i v o r c i n g the p a r t i e s and d i v i d i n g t h e i r 

p r o p e r t y , o r d e r e d the p a r t i e s t o s e l l t h e i r m a r i t a l r e s i d e n c e 

and t o d i s t r i b u t e t o the husband's f i r s t w i f e $95,000 of the 

proceeds of the s a l e . Our supreme c o u r t r e v e r s e d the t r i a l 

c o u r t ' s judgment, w r i t i n g : 

"The [ f i r s t ] w i f e has no c l a i m t o the p r o p e r t y . 
The t i t l e t o the m a r i t a l home of [the husband] and 
h i s f i r s t w i f e was t r a n s f e r r e d t o [the husband] by 
[ t h e i r ] d i v o r c e decree. S i n c e the f i r s t w i f e had no 
r i g h t or t i t l e t o the f i r s t house, i t i s obvious 
t h a t she c o u l d not have any r i g h t or t i t l e t o 
proceeds from the house which was l a t e r b u i l t by 
[the husband and the second w i f e ] . 

" I f [the husband] owed the [ f i r s t ] w i f e money 
under the terms of [ t h e i r ] d i v o r c e d e c r e e , she had 
the remedy of f i l i n g a contempt s u i t a g a i n s t him. 
The matter b e f o r e the C o u r t , however, i s t o 
a d j u d i c a t e a p r o p e r t y s e t t l e m e n t between [the 
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husband and the second w i f e ] , not t o determine h i s 
compliance w i t h the d i v o r c e decree d i s s o l v i n g h i s 
former m a r r i a g e . 

"As s t a t e d p r e v i o u s l y , we do not r u l e on whether 
or not the t r i a l judge abused h i s d i s c r e t i o n i n 
r e g a r d t o the d i v i s i o n of p r o p e r t y between [the 
husband] and h i s second w i f e . The t r i a l judge must, 
however, c o n s i d e r the t o t a l proceeds from the s a l e 
of [the husband and the second w i f e ] ' s m a r i t a l 
r e s i d e n c e i n d e t e r m i n i n g the p r o p e r t y s e t t l e m e n t . " 

418 So. 2d a t 120. 

In Johns v. Johns, 49 A l a . App. 317, 271 So. 2d 514 ( C i v . 

1973), the t r i a l c o u r t e n t e r e d a judgment d i v o r c i n g the 

p a r t i e s and d i v i d i n g t h e i r m a r i t a l p r o p e r t y . That p a r t of the 

p r o p e r t y d i v i s i o n p e r t a i n i n g t o the m a r i t a l r e s i d e n c e was 

v i r t u a l l y i d e n t i c a l t o the p r o p e r t y d i v i s i o n i n the p r e s e n t 

case -- the t r i a l c o u r t awarded the w i f e a l i f e e s t a t e i n the 

m a r i t a l r e s i d e n c e and awarded the p a r t i e s ' c h i l d r e n the 

remainder i n t e r e s t i n the m a r i t a l r e s i d e n c e . T h i s c o u r t 

r e v e r s e d the t r i a l c o u r t ' s judgment on the b a s i s t h a t the 

e v i d e n c e d i d not s u p p o r t the reason f o r which the d i v o r c e had 

been sought. However, i n d i c t a , t h i s c o u r t a d d r e s s e d the 

t r i a l c o u r t ' s p r o p e r t y d i v i s i o n as i t p e r t a i n e d t o the m a r i t a l 

r e s i d e n c e as f o l l o w s : 

"Any d i s c u s s i o n by t h i s C ourt of the q u e s t i o n of 
abuse of d i s c r e t i o n of the t r i a l c o u r t i n d i v e s t i n g 
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t i t l e t o the home from [the husband] would be of no 
b e n e f i t under the c i r c u m s t a n c e s . However, i n an 
e f f o r t t o a v o i d p o s s i b l e a p p e a l i n event of a 
s i m i l a r decree upon a new t r i a l , we make some 
o b s e r v a t i o n s c o n s i d e r e d p e r t i n e n t . 

" I t would appear t h a t c o n s i d e r a t i o n s h o u l d be 
g i v e n by the t r i a l c o u r t t o whether or not d i v e s t i n g 
t i t l e from [the husband] i n t o the two sons w i t h o n l y 
a l i f e e s t a t e i n the [ w i f e ] , would amount i n f a c t , 
t o awarding p r o p e r t y of the [husband] t o the sons. 
The sons are almost of l e g a l age and not e n t i t l e d t o 
s u p p o r t from the [husband] a f t e r r e a c h i n g t h a t age. 
They would have no r i g h t t o the p r o p e r t y of the 
[husband] except f o r use as a home d u r i n g m i n o r i t y 
or t o proceeds from a s a l e f o r purposes of s u p p o r t . 
We are unaware of any power of a c o u r t i n a d i v o r c e 
decree t o t a k e p r o p e r t y from a husband and f a t h e r 
and v e s t the t i t l e i n h i s c h i l d r e n when the purpose 
of such award i s o t h e r than s u p p o r t , or u n l e s s such 
p r o v i s i o n s are i n c o r p o r a t e d i n the decree as a 
r e s u l t of an agreement made between the husband and 

w i f e . " 

49 A l a . App. a t 320, 271 So. 2d a t 516. 

In the p r e s e n t case, i t i s u n d i s p u t e d t h a t the two 

c h i l d r e n of the m a r r i a g e are a d u l t s t o whom n e i t h e r p a r t y owes 

a l e g a l d uty of s u p p o r t . Furthermore, n e i t h e r of the c h i l d r e n 

were p a r t i e s t o the d i v o r c e a c t i o n , and the r e c o r d does not 

d i s c l o s e t h a t e i t h e r c h i l d has a p r o p e r t y i n t e r e s t i n , or has 

made a c l a i m t o , the m a r i t a l r e s i d e n c e . Based on the 

r e a s o n i n g e x p r e s s e d i n Ex p a r t e K i r k l e y , as w e l l as on the 

r e a s o n i n g e x p r e s s e d , a l b e i t i n d i c t a , i n Johns, we conclude 
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t h a t the t r i a l c o u r t e r r e d when i t c o n f e r r e d on the p a r t i e s ' 

c h i l d r e n the remainder i n t e r e s t i n the m a r i t a l r e s i d e n c e . As 

a r e s u l t , we r e v e r s e the t r i a l c o u r t ' s judgment and remand the 

cause t o the t r i a l c o u r t f o r the e n t r y of a new judgment 

c o n s i s t e n t w i t h t h i s o p i n i o n . 1 

The husband a l s o argues on appeal t h a t the t r i a l c o u r t ' s 

d i v i s i o n of the p a r t i e s ' p e r s o n a l p r o p e r t y was i n e q u i t a b l e , 

t h a t the t r i a l c o u r t e r r e d i n o r d e r i n g him t o pay $6,000 

toward the w i f e ' s expenses and a t t o r n e y ' s f e e , and t h a t the 

t r i a l c o u r t e r r e d i n f i n d i n g t h a t t h e r e was s u f f i c i e n t 

e v i d e n c e r e g a r d i n g the v a l u e of the m a r i t a l r e s i d e n c e . 

Because we are remanding the cause t o the t r i a l c o u r t f o r the 

e n t r y of a new judgment t h a t , i n p r a c t i c a l e f f e c t , may impact 

the v a l i d i t y of the husband's a d d i t i o n a l arguments, we do not 

address those arguments. 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 

1 I n so h o l d i n g , we do not mean t o i m p l y t h a t , s h o u l d the 
w i f e u l t i m a t e l y r e c e i v e f e e - s i m p l e t i t l e t o the m a r i t a l 
r e s i d e n c e , she would not be a l l o w e d t o d i v e s t h e r s e l f of t h a t 
t i t l e by co n v e y i n g t o h e r s e l f a l i f e e s t a t e i n the m a r i t a l 
r e s i d e n c e and co n v e y i n g t o the c h i l d r e n the remainder i n t e r e s t 
t h e r e i n . 
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