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PER CURTIAM,.

Kristie Dawn Stocks ("the mother") and Michael Anthony
Steocks, Sr, ("the father"), were married in November 1997,
after the birth of their first child, Hunter, in August 1997,

Hunter is autistic. In October 2000, the parents had their
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second child, Trey. Sadly, Trey suffered an aneurysm in his
spinal column in May 2001; he survived, but he is confined to
a wheelchair and has the use of only his right hand. Thus,
both Hunter and Trey {("the children") have special needs.

In September 2002, the parents separated, and the
children remained with the mother. The mother sued for a
divorce from the father in August 2004; however, although the
mother secured a default judgment against the father when he
failed to answer the complaint or otherwise defend the action,
that judgment was set aside on the father's motion and the
action remained pending on the trial court's docket.

In March 2008, the father filed an answer to the divorce
complaint and a counterclaim seeking temporary and permanent
physical custody of the children. The trial court entered a
Lemporary ex parte order placing the children in the custody
of the father; however, because the father had alleged in his
counterclaim that Hunter was residing with Betty Stocks ("the
paternal grandmother") and that Trey was residing with Debbie
S. Oswalt {("the paternal aunt") and Michael L. Oswalt ("the
paternal uncle"}, the trial court ordered that Hunter remain

in the home of the paternal grandmother and that Trey remain
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in the home of the paternal aunt and the paternal uncle (the
paternal grandmother, the paternal aunt, and the paternal
uncle are hereinafter referred to collectively as "the
custodians").

The mother moved to dissolve the temporary ex parte
custody order and amended her divorce complaint. The
custodians then moved jointly to intervene in the action and
filed a petition seeking custody of the c¢hildren. The
custodians alleged that the children had keen in the home of
each child's respective custodian since September 2007 and
that the mother and the father had, thrcocugh their actiocns,
voluntarily relinguished the custody of the children to their
respective custodians. The father amended his answer and
counterclaim 1in response to the mether's amended divorce
complaint.,

On March 14, 2008, after a hearing, the trial cocurt
entered a pendente lite order addressing the temporary custoedy
of the children pending the outcome of the litigaticn of the
custody dispute. That order awarded the parents temporary
Joint legal custody of the children and awarded the paternal

grandmother temporary physical custody of Hunter and the
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paternal aunt and the paternal uncle temporary physical
custody of Trey. The order ocoutlined the visitation awarded to
the mother and the father; the order also awarded the mother
telephone visitation with Trey. Pursuant to the order, the
custodians and the mother were required to cooperate 1In the
care of the children and to cooperate so that the children
could visit each other. The order further required the mother
to submit to random drug screens through the court referral
office.

The trial court entered z Jjudgment divorcing the parties
on March 25, 2008, However, the trial ccurt retained
Jurisdiction over the remaining issues between the parties,
which primarily invelved the custody of the children. On June
18, 2008, the mother filed a petition alleging that the
custodians were In contempt of court for wviolating the
pendente lite order. Ultimately, the trial court held a trial
on the contempt and the custody issues on July 23, 2008.

In the judgment resolving the custody issues, the trial
court declined to find any party in contempt. The trial court
further determined that the mother and the father had not

voluntarily relinguished custody of the c¢children to the
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custodians Dbecause the arrangement for the care of the
children was intended by all parties to have been temporary.
The judgment further determined that the mother and the father
were unfit to have the custody of the children and awarded
custody of each c¢hild to his respective custodian or
custodians. The mother and the father were awarded
visitation, and the father was ordered to pay child supgort.
The mother was not emplcoyed at the time of the trial, and the
trial court reserved jurisdiction to award child suppcocrt from
the mother once she became employed. The mother appealed that
Judgment; we dismissed the appeal as having kbeen taken from a

nonfinal judgment. Stocks v. Stocks, 25 So. 3d 480 (Ala. Civ.

App. 2008). After the dismissal of the first appeal, the
trial court entered a judgment addressing the remaining issues
of alimony and property division, rendering 1its Judgment
final. The mother appealed for the seccnd time. The father
did not appeal.

We note at the outset that "[wlhen a trial court 'makes
findings of fact based ¢on evidence presented ore tenus, an
appellate court will presume that the trial court's judgment

based on those findings is correct ....'"™ C.P. v. W.M., 837
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So. 2d 860, 864 (Ala. Civ. App. 2002) (quoting Ex parte Bvars,

784 So. 2d 245, 347 (Ala. 2001)). The basis for the ore tenus
presumption 1s well settled:

"'"This presumption is based on the trial
court's unigque position to directly observe
the witnesses and to assess thelr demeanor
and credibility. This opportunity to
observe witnesses 1is especially important
in child-custody cases. 'In child custody
cases especlially, the perception of an
attentive trial Jjudge is of great
importance.' Williams v. Williams, 402 So.
2d 1029, 1032 (Ala. Civ. App. 1981)."

"'Ex parte Fann, 810 Sc¢. 2d 631, 6332 (Ala. 2001).
This court i1s not allowed to reweigh the evidence or
to substitute its Jjudgment for that of the trial
court. Ex parte Brvowsky, 676 So. 2d 1322 (Ala.
1896).'"

G.H. v. K.G., 908 So. 2d 206, 208-09 (Ala. Civ. App. 2005)

(quoting Estrada v. Redford, 855 So. 2d 551, 555 {(Ala. Cilv.

App. Z003)). 1In a case like the present case, in which the
burden ¢f prcof is to estabklish facts by clear and convincing

evidence, see Ex parte Terry, 494 So., 2d 628 (Ala. 198¢6),

discussed 1nfra, this court must determine on appeal whether
there exists evidence in the record from which the trial court
could have concluded that the fact sought to be proved was

clearly and convincingly established. See Ex parte McInish,

[Ms. 1060600, Sept. 5, 2008] So. 3d , (Ala. 2008)
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(guoting with approval XGS Steel, TInc. v. McInish, [Ms.

2040526, June 30, 2006] @ So. 3d  ,  (Ala. Civ. App.
2006) (Murdock, J., concurring in the result)).

After the entry of the default divorce Jjudgment in 2004,
the mother began a relationship with Edward "Chet" Cannon.
The mother's relationship with Cannon resulted in the birth of
her third child, Aislyn, 1in January 2006. Lislyn was born
slightly premature via a caesarean section and had a severe
case of acid reflux as an infant; she underwent surgery to
assist with that prcecblem. The mother developed complicaticns
after Aislyn's birth and later suffered a miscarriage in July
2006. An ultrasound of her abdomen at that time shcwed scme
cvysts that would require surgical removal; however, the mother
had no hospitalization or medical insurance at the time and
chose not to seek further treatment. Over the next year, the
mother continued to suffer from health problems. She
continued to have abdominal pain and also experienced palnful
menstrual cycles.

The following summer, in August 2007, the mother sought
treatment of a spider bite to her foot at the emergency room.

During her follow-up visit with Dr. Jcn Sanford, the mother
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discussed some of her health problems with him, including her
painful menstrual cycles and continuing abdominal pain. Dr.
Sanford discussed with the mother the possibility of
undergoing a radical hysterectomy. When the mother expressed
favorable interest in the procedure, Dr. Sanford referred the
mother to Dr., Dan Avery, who performed the procedure on
September 20, 2007.

Before the mother underwent her surgery, she sought the
assistance of the paternal aunt, menticoning to the paternal
aunt the need for someone to take care of the children during
the surgery and the recovery period afterward. The paternal
aunt indicated that the children would be cared for, and she
arranged for Trey to stay with her and for Hunter to stay with
the paternal grandmother. The mother underwent her surgery,
and, during her recovery perilod, she was prescribed Ultracet
and Lortalk, two opliate-derived pain medications. Over the
next several months, the mether suffered from further health
issues and complicatiocons.

The mother continued to suffer abdominal pain, which was
sometimes extreme, Immediately after the hysterectomy. After

further medical examinations discovered that the mother had a
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kidney stone, she underwent a procedure to remove the kidney
stone on October 25, 2007. After the kidney stone was
removed, the mother had ancther surgery to remove internal
hemorrhoids and to remove her appendix in early November 2007.
The mother was prescribed Lortalk as a paln medication
following her November surgery. After that surgery, the
mother developed a stavh infection, which resulted in several
sores on her buttocks and her rectal and genital area. She
alsc developed sores on her arm and one on her face, which
likely resulted from her hand, wrist, or arm coming in contact
with a sore while cleansing it and her having tcouched her face
without adeguately sanitizing the skin. The mother underwent
two rounds of antibiotic treatment as a result of the staph
infection in December 2007 and January 2008.

Although 1t was unrelated tCo her two surgeries, tChe
mother alsc developed an abscessed tooth 1n March and April
2008. The mother sought treatment in the emergency rocm twice
for the pain resulting Ifrcm the abscess. She received
prescriptions for antibiotics and for Leortab on both visits.
The mother never scught treatment from a dentist for her toccth

abscess.
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In late February 2008, the mother, Cannon, and Aislyn
moved into a new residence. The mother discussed with the
custodians the children's returning home because her health
had improved; however, the mother said that she was
discouraged from having the c¢children returned home with
excuses that they were participating in a wedding and that the
home would not be ready for the children, especially Trey,
until all the packing boxes had been removed. The mother
agreed to wait a few weeks to be fully unpacked and to allow
the children to participate in the wedding as planned.
However, in March, the father filed his moticn for custedy and
the custodians moved to intervene in the divorce action, and
the children were never returned to the mother's custody.

At the trial, which was held in July 2008, the custodians
presented evidence regarding the mother's alleged drug abuse.
The custodians also presented testimony indicating that the
mother had failed to visit the children or to provide for
their support between September 2007 and March 2003. The
paternal aunt alsc testified that the mother had falsely
reported that she had been diagnosed with cancer.

According to the custodians, the mother had gliven them a

10
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combined total of $240 since September 2007 to financially
assist in the care of the children. The mother admitted that
she had not provided much in the way of monetary suppcrt to
the custodians. However, the mother testified that she had
paid for the children's medications and diapers. According to
the mother, she had offered financial assistance only to be
told by the paternal grandmother that the custodians would ask
for financial assistance when the money that the father had
provided was exhausted or when they needed it. The mother
also stated that she felt that it was time for the father to
shoulder some of the financial responsibility for the
children. The mother admitted that the children each received
$534 per month in Social Security benefits. She explained
that she cashed the benefit checks and that she kept the mcney
in & safe at her house. She said that she had used some of
the money at times when she needed 1t to pay bills. The
mother also explained that she had used some of the children's
money to purchase items to furnish their rooms in the new
house.

The custodians presented evidence indicating that the

mother had tested positive for oplates on four drug screens

11
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and that she had also tested positive for methamphetamine on
one drug screen. The paternal aunt also testified that the
mother had had prescriptions that Trey no longer needed
refilled at the pharmacy in November 2008. According to the
paternal aunt, the mother's actions in having the pharmacy
refill a prescripticn for a sedative for Trey despite the fact
that the doctor had discontinued the use of that particular
drug caused the paternal aunt concern that the mother might be
abusing drugs. In addition, the paternal aunt said that the
mother's welght loss in the summer of 2007 and her alleged
staph-infection sores had ralsed in the paternal aunt's mind
the suspicion that the mother was abusing drugs.

Regarding the mother's vigitation with the children, the
paternal aunt testified that the mother had visited with Trey
a total of eight times between September 2007 and March 2008,
The paternal grandmother testified that the mother had come to
her home to visit Hunter only two times during that same six-
month period; however, the paternal grandmother said that the
mother had visited with Hunter briefly twice at the health-
club facility owned by the paternal aunt and at which the

paternal grandmother works. Both the paternal aunt and the

12
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paternal grandmother indicated that the mother's visits were
often wvery short; based on the paternal aunt's testimony,
nearly all the mother's visits were no more than 20 minutes in
length, 1f that long, and scme were a mere 5 minutes. The
paternal aunt also testified that she had taken Trey to visit
the mother five or six times at the mother's former residence
and that the mother had wvisited in the driveway instead of
inviting the paternal aunt and Trey 1inside on all but cne
visit.

The paternal aunt said that, once the mother was awarded
telephone visits with Trey in the March 2008 temporary custody
order, the mother telephoned Trey 10 times in March but only
once in April. According to the paternal aunt, Trey dces
telephone his mother. Before the entry of the temporary order
in March 2008, the mother had telephcned the paternal aunt
approximately 12 times; the paternal aunt said that most of
the time the mother discussed her health problems and cnly
briefly inguired as to the children. The paternal grandmother
said that the mother had not telephoned her even once to check
on Hunter. The mother admittedly did nct telephone Hunter;

however, Hunter is a nonverbal autistic child and any attempts

13
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to communicate with him over the telephone serve to agitate
and frustrate him.

The paternal aunt also testified about the circumstances
surrounding the mother's decision to seek assistance caring
for the children in September 2007. According to the paternal
aunt, the mother telephoned her, nearly hysterical, and stated
that test results had indicated that the mother had cancer.
The paternal aunt said that she went to the mother's home and
discussed with the mother her need for assistance in caring
for the children while the mother underwent surgery.
According to the paternal aunt, the paternal aunt reassured
the mother that the children would ke cared for and stated
that the mother should focus on getting better. The paternal
aunt said that, over the next few months, the mcther continued
Lo report that she had late-stage cancer and that it had been
discovered in places like the mother's liver and cne of her
kidneys. When the mother had not seen an oncclogist or begun
any type of cancer treatment, sald the paternal aunt, the
family became suspicious about the mother's c¢laims. The
mother herself did not deny that she had told the paternal

aunt that she had been diagnosed with cancer; she also never

14
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testified that she had made statements to that effect. Dr.
Sanford testified that the mother had not been diagnosed with
cancer.

As outlined above, the mother presented evidence
indicating that she had, in fact, suffered from several health
preblems in the fall of 2007 and into early 2008. The mother
admitted having tested positive for opiates on March 7, 2008,
March 28, 2008, April 10, 2008, and May 8, 2008. For each of
those positive screens, the mother said, she had provided the
court referral office a wvalid prescription for Lortab. The
only positive drug-screen result the mother could not
adequately explain was the April 10, 2008, screen that
indicated that she had ingested methamphetamine. The mother
said that she had taken some samples ¢f an antihistamine or
sinus medication provided by Dr. Sanford around that time; she
indicated that that medication might have caused the screen to
show a false positive for methamphetamine. However, the
custodians presented the testimeny ¢f Danny Jenkins, a member
of the 24th Judicial Circuit Drug Task Force; he testified
that he knew of no other drug that might lead to a positive

result for methamphetamine ¢on a drug screen.

15
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The mother tested negative for all substances on the
seven drug screens she took between the May 8, 2008, positive
screen and the July 2008 trial. She presented the testimony
of Dr. Sanford, who opined that the mother's prescriptions for
pain medication during September, October, November, and
December 2007 were warranted based upon the severity of her
pain and the medical procedures she had undergone. Dr.
Sanford testified that he had seen no indications that the
mother was abusing illegal drugs and that he had not witnessed
any drug-seeking behavior from her. Dr. Sanford indicated
that, at times, an antidepressant drug might cause a positive
result for amphetamine on a drug screen.

Regarding her lack of visits with the children, the
mother explained that she was very 111 and recovering from
surgery during October and November 2007 and that she had
avoided contact with the c¢hildren recause of her staph
infection in November and December 2007. According to the
mother, she had been advised tc aveid the children because of
the possibility that the children might contract a staph
infection from her. Dr. Sanford, when guestioned about

whether the mother could have been around the children while

16
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infected with staph, indicated that the mother was not
precluded from being arcund the children but that she would
have needed to take extra precautions, like wearing gloves and
focusing on cleanliness, to avold contamination. According to
the paternal aunt, the mother did wvisit with Trey on c¢ne
occasion in December while wearing a mask and gloves.

The mother indicated that she had reguested additional
visitation with the children after the entry of the March 14,
2008, pendente lite custody order. She said that she was
never allowed to keep the children longer or to pick them up
earllier than permitted by the order. She also testified that,
in addition to failing to zallow expanded or additiconal
visitation, the paternal aunt and the paternal grandmother had
failed to keep her Informed of the c¢hildren's docter's
appolntments and changes in thelr medications and had failed
to keep her informed about the children's school progress,
including failing to have her included in the children's
individualized educatioconal plan ("IEP") meetings. Testimony
from Mary Gravalee, the speclal-education c¢oordinator for
Fayette County, indicated that the mother was nct included in

the most recent IEP meetings Dbecause the school system

17
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understood that the mother did not have custody of the
children at the time. When specifically guesticoned about
whether she had realized that the mother had Jjoint legal
custody of the children, Gravalee answered in the negative.
Gravalee's testimony further indicated that the mother
had been very involved in the children's earlier IEP meetings
and had kept close contact with the children's teachers to
monitor the children's progress in scheool. Other witnesses,
including Rita Richardson, the county coordinater for
Community Service Programs of West Alabama, and Jennifer
Sanford, Trev's kindergarten teacher, testified that the
mother was involved with her children. Ms. Sanford recalled
that the mother would come eat lunch with Trey very often and
that the mother was available for parent-teacher meetings, had
frequent telephone contact with Ms. Sanford, and had exchanged
notes kack and forth regularly regarding Trey's progress.
Richardson explained that she had visited the mcther's former
home on two occasions, and she noted that it was appropriate
for both c¢hildren, clean, and wheel-chair accessible.
Richardson noted that the mother seemed very knowledgeable

about Hunter's needs as an autistic child and that the mother

18
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appeared very proactive and wanted to raise concerns about
Hunter's educational plan. Richardson said that the mother
appeared to be a very good mother that was always seeking out
ways to improve the children's environment and their
lifestvle.

Regarding the allegations of drug abuse, the strongest
evidence supporting the determination that the mother had
"problems" with drugs were the positive drug-screen results
outlined akove. Other testimony at trial indicated that the
mother did not exhibit signs of drug abuse. Jackie Estevan,
a Department of Human Resources child abuse and neglect
assessor, responded to a report of suspected drug abuse by the
mother by making an unanncunced visit to the mcther's home on
April 29, 2008. Estevan testified that she did not see
anything that made her think that the mother had drugs in the
home. She also sald that neither Cannon ncr the mother
appeared to be under the influence of any drug at the time of
the wvisit. However, at Estevan's reguest, the mother and
Cannon underwent drug screens; the mother tested positive for
amphetamines and opiates. Because of those results, Estevan

instituted a safety plan for Aislyn that relied on Canncn's

19
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mother for the care of Aislyn when Cannon was unavallable
because of his work schedule. The mother requested that the
drug-screen results be further broken down because she had a
valid prescription for hydrocodone; according to Estevan,
"that checked out,”™ and the safety plan was concluded, partly
because the mother had passed other drug screens and partly
because Cannon was no longer working the night shift and was
avallable to provide care for Aislyn.

Jenking testified that he visited the mother's residence,
acceompanied by Estevan, 1n late Spring 2008 after a tip
regarding the mother's being involved in the manufacture of
methamphetamine. Jenkins sald that he looked arcund the
house, accompanied by Canncn, and that he found no evidence
that methamphetamine had ever been manufactured in the house.
He noted that methamphetamine labs leave a strong chemical
odor, which he did nct detect in the mether's home.

The mother argues on appeal that the trial court erred in
awarding custody to the paternal grandmother and to the
paternal aunt and the paternal uncle because, she argues, the
evidence does not support the trial court's conclusion that

she 1is unfit. The trial court's Judgment does find the mother

20
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unfit and specifically references that the mother had
"oroblems™ with both prescription drugs and methamphetamine.
In addition, the trial court noted that the mother had
exhibited poor Jjudgment when she told the paternal aunt that
she was suffering from late-stage cancer when she, in fact,
was not. Finally, the Jjudgment referenced the mother's
failure to provide financial support for either child despite
the fact that the mother received the c¢hildren's Social
Security benefits.

In a case such as this one, where the trial court is
considering whether to award custody o¢f children to
nonparents, 1t 1s requlired to determine whether clear and
convincing evidence establishes the unfitness ¢f the parents.

Ex parte Terry, 494 Sco. 24 628 (Ala. 1986).

"'In a custody dispute between a
parent and a ncnparent, the parent has a
prima facle right to custody of his or her
child. Ex parte D.J., 645 So. 2d 303 (Ala.
1994). Unless the trial court finds that
the parent is unfit, or that the parent has
voluntarily relinguished custody of the
child, or that the parent has lost custody
of the c¢child by virtue of a prior order,
the law presumes that the best Interests of
the c¢hild will be served by glving the
parent custody. Ex parte Terry, 494 Sc. 2d
628 {(Ala. 1986); Ex parte Mathews, 428 So.
2d 58 (Ala. 1983); E.C.B. v, J.5,, 612 So.

21
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2d 1243 (Ala. Civ. App. 1%92); Roden v.
Colburn, 522 So. 2d 290 (Ala. Civ. App.
1¢88) .1

"D.P.M. v. D.B., 669 30. 24 191, 183 (Ala. Civ. App.
1895) .

"

. That finding of unfitness must be supported
by c¢clear and convincing evidence. Ex parte
Berrvhill, 410 So. 2d 416, 417 (Ala. 1982); Ex parte
Sullivan, 407 So. 2d 559, 563 (Ala. 1881); see alsco
Griggs v, Barnes, 262 Ala. 357, 364, 78 So. 2d 910,
17 (1855) {('""'"The unfitness which deprives the
parent ¢of the right tLe the custoedy of a child must
be positive, and not merely comparative or
speculative, and must ke shown by c¢lear and
satisfactory proof.'"' (guoting Esco v. Davidscn,
238 Ala. 653, 655, 193 S5o. 308, 309 (1940) (quoting
in turn, 46¢ Corpus Juris, p. 1243)))."

Horn v. Horn, 879 So. 2d 1197, 1201-02 {(Ala. Civ. App. 2003)

(first emphasis added; footnote omitted}.

The evidence 1indicated that on several c¢occasicns the
mother tested positive for cplates. The evidence also
indicated that the mother c¢btained two prescriptions for
Lortab for tocthaches in March 2008, with the second and final
prescription being filled on March 30. The mother changed her
testimony three times regarding when she took the last of the
prescribed wpainkillers; she testified that she thcought she
took the last of those painkillers either Iin the first,

second, or the last week of April. The mother tested positive
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for opiates on May 8, 2008, as much as four weeks after she
took the last of the painkillers prescribed on March 30 for
her toothache. The mother testified that the prescription was
for no more than 10 Lortab; thus, the trial court could have
rejected the mother's testimony that her positive drug screen
was the result of her proper use of a prescribed painkiller.

Likewise, the mother's excuse for testing positive for
methamphetamine could also have been rejected by the trial
court. The mother indicated that she believed that a sample
antihistamine or sinus medication she had received from Dr.
Sanford might have caused a false positive on the screen. The
custodians, however, presented testimony from Jenkinsg, a
member of the local drug task force, that he knew ¢f no other
drug that would show up as a false positive for
methamphetamine on a drug screen.

The mother argues that, even assuming that she had
developed a "problem" with drugs, the mere fact that she
tested positive for drugs 1s not alone sufficient to uphold
the trial court's determinaticon that she 1s unfit to have

custody of the children. She relies on Wester v. Wester, 500

So. 2d 1106, 1107 (Ala. Civ. App. 1986}, 1n which this court
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held that a father's use of marijuana, although illegal, was
not alone sufficient to support a modification of custody.
The Wester court indicated that the evidence did not
demonstrate that the father's admitted periodic drug use
detrimentally affected the child. Wester, 500 So. 24 at 1107.
The mother points out that she did not have custody of the
children when she tested positive for drugs and that the
evidence did not demonstrate that any possible drug abuse on
her part detrimentally affected the children. Although use of
an 1l1licit substance alone might not compel the conclusion
that a parent is unfit, the trial court based its decision in
the present case on several factors, only one ¢of which was the
mother's "problem" with drugs.

The trial court also relied on the fact that the mother
had exhibited poor judgment when she told the paternal aunt
that she had been diagnosed with cancer when she had not, in
fact, been so diagnosed. The mother argues, relying on A.L.
v. S5.J., 827 50. 24 828, 834 (Ala. Civ. App. 2002), that poor
Jjudgment on the part of & parent 1s not alone sufficient to
deprive a parent of custody. Although the mother is correct

that A.L. stands for that proposition, the trial court did not
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rely solely on the mother's lapse in judgment to conclude that
she 1s unfit.

We must determine, then, whether the combined facts i1in
this case, viewed with the attendant presumptions in favor of
the trial court's findings, amount to clear and convincing
evidence supporting the trial court's conclusion that the

mother is unfit to have custody of her children. Sece G.H. v.

K.G., 209 50. 2d 206, 209 {(Ala. Civ. App. 2003) (affirming a
finding of unfitness based on the totality of the evidence
presented, when the evidence was conflicting, bkecause of the
presumption in favor of the trial court's findings). The
evidence, viewed one way, supports the trial court's
conclusion that the mother had "problems" with prescription
drugs and methamphetamine, based on the positive results on
several drug screens. The evidence also supports a conclusion
that the mother told the paternal aunt that she was diagncsed
with cancer despite the fact that she had not been so
diagnosed. The trial court also had ample evidence before it
indicating that the mcther did not consistently visit with or
check on the children, even after her health problems had

largely been resolved. Likewise, the evidence supports a
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conclusion that the mother cashed, restained, and, at times,
used the children's Social Security disability checks instead
of providing that money to the custodians for use in the care
of the children.

However, as the trial court found, the mother made
appropriate temporary arrangements for the care of her
children 1n the face of her significant and dekilitating
health problems. A large portion of the evidence painted the
plcture of a mother who had been wvery involved 1n the
scheocoling and the care of both of her special-needs children.
The mother testified of her love for her children and called
them her "heart." When guestiocned on the matter, neither the
paternal aunt nor the paternal grandmother testified that the
mother was a bad parent. Both testified that the mother had
always made sure the children were c¢lothed and fed. The
paternal aunt testified that she had never witnessed the
mother physically mistreating the children. The only stated
basis for the paternal grandmother's opinion that the mother
was unfit was her concern about the mother's having tested
positive for methamphetamine.

Even considering the fact that the mother had been an

25
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invelved and caring mother, we cannot agree that the evidence
does not clearly and convincingly support a conclusion that
the mother 1is unfit at this time. The mother's health
problems appear to have resulted in what might be abuse of
prescription medication and even the use of 1llegal
substances. Even once her health problems had been resolved,
the mother continued to have only minimal contact with her
children until she was given visitation in the March 14, 2008,
pendente lite order. She never once telephoned the paternal
grandmother to check on Hunter. She failed to provide for the
children's needs, keeping the benefits she received for the
children instead of providing those benefits as financial
assistance to the children's custcocdians. The mother's acticns
are inconsistent with the best interests of her children, and,
thus, the trial court had a sufficient basis for its unfitness
finding.

The mother next argues that the trial court erred in
failing to find the custodians 1in contempt of court for
failing to cooperate with the mother and for failing to keep
the mother apprised ¢f the children's medical and educaticnal

lssues.
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"[Wlhether a party 1is 1in contempt of court 1s a
determination committed to the sound discretion of
the trial court, and, absent an abuse of that
discretion or unless the judgment of the trial court
is unsupported by the evidence so as to be plainly
and palpably wreng, this court will affirm."”

Stack v. Stack, 646 S5S¢. 2d 51, 56 (Ala. Civ. App. 19941); see

alse Hammeck v, Hammock, 867 So. 2d 355, 35%-60 {(Ala, Civ,.

App. 2003} .

The mother argues that the tCrial court abused its
discreticon by not finding the custodians in contempt despite
the evidence indicating that they had not included the mother
in any of the decisicns regarding the children's medical care
or educaticnal plans. The mother alsc pointed out that the
custodians had failed to allow her additicnal or expanded
visits despite her requests and that many telephone calls she
placed to Trey were either forwarded or unanswered, The
mother's accusations of contempt were nct supported by
evidence regarding specific inclidents but instead consisted of
largely generalized complaints regarding the custodians lack

of cooperation.

'To the extent the mother sought a finding of criminal
contempt to punish the custodians, ses Rule T70A(a) (Z2) (C) (ii),
Ala. R. Civ. P. ("'Criminal contempt' means ... [w]illful
discbedience or resistance of any perscn to a court's lawful
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The paternal aunt testified that she had changed Trey's
medications when the doctors had made the recommendation, and
she admitted that she did not inform the mother when she took
Trey to his regular doctor visits. Gravalee testified that
the mother was not invited to the recent IEP meetings for the
children because she understood that the mother did not have
custecdial rights; Gravalee did not testify from whom she
received that information. The paternal grandmother testified
that she did not think it was necessary to discuss Hunter's
daily care with the mother.

The trial court determined that the custcdians had not
contemptuocusly disobeyed the trial court's pendente 1lite
order. The evidence did not conclusively estaklish that the
custodians had purposefully excluded the mother from any

decisions regarding the children., Gravalee testified that she

writ, subpcena, prccess, order, rule, or command, where the
dominant purpose of the finding of contempt is to punish the
contemnor."), and Ex parte King, 263 Ala. 487, 490, 83 So. 2d

241, 244 (1955) ('"A criminal contempt 1is one in which the
purpose of the proceeding 1is to impose punishment for
discbedience to the crders of the court.'" (quoting Ex parte

Hill, 22z% Ala. 501, 503, 158 So. 531, 532 (1935))), we note
that "to support & finding o¢f c¢riminal contempt, the
contemptucus actions must be specific and identifiabkble.™
K.T.W.P. v. D.R.W., 721 So. 2d 699, 702 (Ala. Civ. BRpp. 1998).
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understood that the mother no longer had custody of the
children; however, that evidence did not prove that the
custodians had provided Gravalee the incorrect information
regarding the mother's rights. Likewise, the mother's general
complaints about not being apprised of the children's medical
care do not support a conclusion that the custodians acted in
viclation of the pendente lite order by taking the children to
doctor's appointments or by following the instructions or
recommendations of the children's doctors. Finally, although
the pendente 1lite order permitted the mother additioconal
visitation at "mutually agreed upon times,”" the order did not
require that the custodians allow additional visitaticn; thus,
the mother's argument that the custodians viclated the order
by failing to provide additiconal or expanded visitation is not
supported by the language in Lhe c¢rder. We cannot agree Lhat
the trial court abused its discretion by failing tce find the
custodians in contempt.

The mother finally argues that the trial court did not
have a compelling reason to separate the children, which,
under former caselaw, was required when a trial court entered

a custody order separating siklings. See A.B. v. J.B., [Ms.
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2080078, December 18, 20097 = So. 34  ,  ({(Ala. Civ.
App. 2009). According to A.B., "cur caselaw more accurately
holds that siblings may be separated 1if the trial court
concludes, based on sufficient evidence in the record, that

the separation will serve the best interests of the children

at issue.” A.B., So. 3d at . The mother herself

divided the children bhetween the custodians, and the
custodians have each performed admirably as caretakers for
their respective charge. The fact that the children boeth have
special needs, the fact that the testimony indicated that
Hunter and the paternal grandmother shared a special bend, and
the fact that the paternal aunt had been involved in assisting
in Trev's care by taking him to physical therapyv since befcore
assuming custody 1n September 2007 would all support a
conclusion that the children would be best cared for in the
separate homes in which they had been living since September
2007. The trial ccourt found that both children were decing
very well in their respective homes. Thus, we cannot agree
with the mother's contention that the trial ccurt's judgment

is faulty because it separated the siblings in this case.
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The mother's request for an attorney fee on appeal is
denied.
AFFIRMED.
Thompson, FP.J., and Pittman and Thomas, JJ., concur.
Bryan, J., concurs in the result, without writing.
Mocre, J., concurs in part and dissents in part, with

writing.
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MOORE, Judge, concurring in part and disgssenting in part.

T concur as to that porticn of the main opinion affirming
the judgment of the trial court inscfar as it refused to hold
the custodians of the children in contempt of court. I agree
with the implied holding in the main opinion that the trial
court had subject-matter jurisdiction over the custody dispute
between tLhe parties, but I dissent as to that portion cof the
main opinion affirming the judgment ¢f the trial court insofar
as 1t found the mother unfit and awarded custody of the
children tc the custodians.

Jurisdiction

Before addressing the substantive aspects of the judgment
awarding custody of the children to the custodians, this court
must first determine for itself whether that judgment supports

an appreal. J.B. v. A.B., 888 So. 2d 528 (Ala. Civ. App.

2004) . A Judgment entered by a lower court without subject-
matter jurisdiction is wvoid and will not support an appeal.
Id. The trial court, a circuit court, generally has subject-
matter Jurisdiction to enter a Judgment resolving a child-
custody dispute, see Ala. Const., 1901, Art., IV, § 142 (b)

(Gfficial Recomp.) ("The circuit court shall exercise general
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jurisdicticon in all cases exceplL as may otherwise be provided
by law."}; however, a circuit court does not have subject-
matter Jurisdiction to adjudicate a dependency petition
because, by statute, Juvenile courts have exclusive
jurisdicticn over petiticns in which the dependency of a c¢hild
has been alleged. See former § 12-15-30(a), Ala. Code 1975.°
Whether the trial court in this case, a circult court, ontered
a valid judgment depends upon whether it adijudicated a pure
custody dispute or purported to decide a controversy regarding
the dependency of the childzren.

In March 2008, the custodians moved to intervene in the
parents' pending divorce action and filed complaints in which
they alleged, amcng other things, that they had acted as the
de facto custodians of the children gsince September 2007, when
the mother and the father had allegedly voluntarily

relinguished custcdy Lo the custodians, and

‘Section 12-15-30(a) has been amended and renumbered as
& 12-15-114¢a), Ala. Code 1975, which provides, in pertinent
part: "A juvenile court shall exercise exclusive original
jurisdiction of juvenile court proceedings in which a child is
alleged to have committed a& delinquent act, to be dependent,
or tc be in need of supervision."™ See Act No. 2008-277, & 3,
Ala. Acts 2008 (effective January 1, 2009). However, former
& 12-15-30(a) apprlied at the time of the filing of the
complaints in intervention.
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"10. That both children are without a parent or
guardian able tco provide for the child's support,
training or education.

"11. That the parents of the children are
unable to discharge their responsibilities to and
for them.

"12. That the c¢hildren are without proper
parental care and control necessary for the
children's well being because of the faults or
habits of the parents o¢or their neglect or refusal,
when akle to do so to provide them."”

The foregoing numbered allegations fall within the ambit of

former § 12-15-1(10}b., k., and 3.°

‘At the time the custodians filed their complaints in
intervention, former § 12-15-1(10), Ala. Code 1975, defined a
"dependent child" as a child:

"a. Whe, for any reason 1s destitute, homeless,
or dependent on the public for support; or

"b. Who is without a parent or guardian able to
provide for the «c¢child's support, training, or
education; or

"c. Whose custody is the subject of controversy;
or

"d. Whose home, by reason of neglect, cruelty,
or depravity on the part of the parent, parents,
guardian, or other person in whose care the child
may be, 1s an unfit and improper place for the
child; or

"o, Whose parent, parents, guardian, or other
custodian neglects or refuses, when able to do so or
when such service 1is offered without charge, to
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provide or allow medical, surgical, or other care
necessary for the child's health c¢r well-being; or

", Who is in a condition or surroundings or is
under impreoper or insufficient guardianship or
control as ¢ endanger the morals, health, or
general welfare of the child; or

"g. Who has no proper parental care or
guardianship; or

"h. Wwhese  parent, parents, guardian, or
custodian fails, refuses, or neglects to send the
child teo scheel in acceordance with the terms of the
compulsory school attendance laws of this state; or

"i. Who has been abandconed by the child's
parents, guardian, or other custodian; or

"j. Who is physically, mentally, or emctionally
abused by the child's parents, guardian, or other
custodian or who 1s without proper parental care and
control necessary for the child's well-being because
of the faults c¢r habits of the child's parents,
guardian, or other custodian or their neglect or
refusal, when able to do so, to provide them; or

"k. Whose parents, guardian, or other custodian
are unable to discharge their responsibilities to

and for the child; or

"1l. Who has been placed for care or adeption in
viclation of the law; or

"m. Who for any other cause 1is in need cof the
care and protection of the state; and

"n. In any of the foregoing, 1s in need of care
or supervision."
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In J.W. v. N.K.M., 999 So. 2d 52¢ (Ala. Civ. App. 2008),

a maternal great-aunt alleged 1in a vyetition filed in a
juvenile court that she and other family members had long
exercised proper custody and care over a child whose mother
had akandoned the c¢child and whose mother was unfit toc resume
custody of the child as the mother intended. 898 So. 2d at
542. This entire court agreed that a child 1s alleged to be
dependent only 1f, in addition to the circumstances set out in
subsections a. through m. of former § 12-15-1(10), the child
is also alleged to be "in need of care or supervision” as
required by former § 12-15-1(10)n. 9993 So. 2d at 532. The
majority reasoned that the maternal great-aunt's allegations,
which tracked the language of former & 12-15-1(10)c., 1., and
j., along with the prayer that the c¢child be declared dependent
and that the c¢hild's custody be awarded tc the maternal

relatives dimplied that the child was "in need of care or

By Act No. 2008-277, Ala. Acts 2008, the provisions of
the former Alabama Juvenile Justice Act, & 12-15-1 et seq.,
Ala. Code 1975, were either repealed or amended, renumbered,
and incorporated into the current Alabama Juvenile Justice Act
("the AJJA™), § 12-15-101 et seqg., Ala. Code 1975. TFormer §
12-15-1(10) has been amended and renumbered as % 12-15-102(8),
Ala. Code 1975. The effective date of the AJJA 1s January 1,
2009; therefore, & 12-15-102(8) is not applicable to this
case,
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supervision," so as to allege the dependency of the c¢child and
to confer subject-matter jurisdiction on the Jjuvenile <court.
999 So. 2d at 533.

In this case, as 1in J.W., the custodians alleged facts
tracking the language of the dependency statute and requested
custody of the children, but, wunlike in J.W., the custodians
did not request that the children be declared dependent.
However, the reasoning from J.W. suggests that the custodians,
by seeking custody of the children, implied that the children
were "in need of care or supervision" within the meaning of

former § 12-15-1(10)n., which, when coupled with their

allegations of parental unfitness under former § 12-15-

1(10)b., k., and j ., would amount to an implied allegation of
dependency. If that 1is the case, then, consistent with J.u.,
only a juvenile court would have had subject-matter

jurisdiction to adjudicate the complaints filed by the
custodians.

I dissented in J.W. because I maintained that when a
relative alleges that he or she has been exercising proper
care and custody of a child and he or she is seeking a

continuation of that custody due to the abandonment or
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