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PER CURIAM. 

K r i s t i e Dawn Stocks ("the mother") and M i c h a e l Anthony 

S t o c k s , S r . ("the f a t h e r " ) , were m a r r i e d i n November 1997, 

a f t e r the b i r t h of t h e i r f i r s t c h i l d , Hunter, i n August 1997. 

Hunter i s a u t i s t i c . In October 2000, the p a r e n t s had t h e i r 
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second c h i l d , T r ey. S a d l y , T r e y s u f f e r e d an aneurysm i n h i s 

s p i n a l column i n May 2001; he s u r v i v e d , but he i s c o n f i n e d t o 

a w h e e l c h a i r and has the use of o n l y h i s r i g h t hand. Thus, 

bot h Hunter and T r e y ("the c h i l d r e n " ) have s p e c i a l needs. 

In September 2002, the p a r e n t s s e p a r a t e d , and the 

c h i l d r e n remained w i t h the mother. The mother sued f o r a 

d i v o r c e from the f a t h e r i n August 2004; however, a l t h o u g h the 

mother s e c u r e d a d e f a u l t judgment a g a i n s t the f a t h e r when he 

f a i l e d t o answer the c o m p l a i n t or o t h e r w i s e defend the a c t i o n , 

t h a t judgment was s e t a s i d e on the f a t h e r ' s motion and the 

a c t i o n remained pending on the t r i a l c o u r t ' s d o c k e t . 

In March 2008, the f a t h e r f i l e d an answer t o the d i v o r c e 

c o m p l a i n t and a c o u n t e r c l a i m s e e k i n g temporary and permanent 

p h y s i c a l c u s t o d y of the c h i l d r e n . The t r i a l c o u r t e n t e r e d a 

temporary ex p a r t e o r d e r p l a c i n g the c h i l d r e n i n the c u s t o d y 

of the f a t h e r ; however, because the f a t h e r had a l l e g e d i n h i s 

c o u n t e r c l a i m t h a t Hunter was r e s i d i n g w i t h B e t t y S t o c k s ("the 

p a t e r n a l grandmother") and t h a t T r e y was r e s i d i n g w i t h Debbie 

S. Oswalt ("the p a t e r n a l aunt") and M i c h a e l L. Oswalt ("the 

p a t e r n a l u n c l e " ) , the t r i a l c o u r t o r d e r e d t h a t Hunter remain 

i n the home of the p a t e r n a l grandmother and t h a t T r e y remain 
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i n the home of the p a t e r n a l aunt and the p a t e r n a l u n c l e (the 

p a t e r n a l grandmother, the p a t e r n a l aunt, and the p a t e r n a l 

u n c l e are h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "the 

c u s t o d i a n s " ) . 

The mother moved t o d i s s o l v e the temporary ex p a r t e 

c u s t o d y o r d e r and amended her d i v o r c e c o m p l a i n t . The 

c u s t o d i a n s then moved j o i n t l y t o i n t e r v e n e i n the a c t i o n and 

f i l e d a p e t i t i o n s e e k i n g c u s t o d y of the c h i l d r e n . The 

c u s t o d i a n s a l l e g e d t h a t the c h i l d r e n had been i n the home of 

each c h i l d ' s r e s p e c t i v e c u s t o d i a n s i n c e September 2007 and 

t h a t the mother and the f a t h e r had, through t h e i r a c t i o n s , 

v o l u n t a r i l y r e l i n q u i s h e d the cust o d y of the c h i l d r e n t o t h e i r 

r e s p e c t i v e c u s t o d i a n s . The f a t h e r amended h i s answer and 

c o u n t e r c l a i m i n response t o the mother's amended d i v o r c e 

c o m p l a i n t . 

On March 14, 2008, a f t e r a h e a r i n g , the t r i a l c o u r t 

e n t e r e d a pendente l i t e o r d e r a d d r e s s i n g the temporary c u s t o d y 

of the c h i l d r e n p ending the outcome of the l i t i g a t i o n of the 

custo d y d i s p u t e . That o r d e r awarded the p a r e n t s temporary 

j o i n t l e g a l c u s t o d y of the c h i l d r e n and awarded the p a t e r n a l 

grandmother temporary p h y s i c a l custody of Hunter and the 
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p a t e r n a l aunt and the p a t e r n a l u n c l e temporary p h y s i c a l 

c u s t o d y of Trey. The o r d e r o u t l i n e d the v i s i t a t i o n awarded t o 

the mother and the f a t h e r ; the o r d e r a l s o awarded the mother 

t e l e p h o n e v i s i t a t i o n w i t h T r e y . Pursuant t o the o r d e r , the 

c u s t o d i a n s and the mother were r e q u i r e d t o cooperate i n the 

care of the c h i l d r e n and t o cooperate so t h a t the c h i l d r e n 

c o u l d v i s i t each o t h e r . The o r d e r f u r t h e r r e q u i r e d the mother 

t o submit t o random drug s c r e e n s through the c o u r t r e f e r r a l 

o f f i c e . 

The t r i a l c o u r t e n t e r e d a judgment d i v o r c i n g the p a r t i e s 

on March 25, 2008. However, the t r i a l c o u r t r e t a i n e d 

j u r i s d i c t i o n over the r e m a i n i n g i s s u e s between the p a r t i e s , 

which p r i m a r i l y i n v o l v e d the cu s t o d y of the c h i l d r e n . On June 

18, 2008, the mother f i l e d a p e t i t i o n a l l e g i n g t h a t the 

c u s t o d i a n s were i n contempt of c o u r t f o r v i o l a t i n g the 

pendente l i t e o r d e r . U l t i m a t e l y , the t r i a l c o u r t h e l d a t r i a l 

on the contempt and the cu s t o d y i s s u e s on J u l y 23, 2008. 

In the judgment r e s o l v i n g the cu s t o d y i s s u e s , the t r i a l 

c o u r t d e c l i n e d t o f i n d any p a r t y i n contempt. The t r i a l c o u r t 

f u r t h e r d e t ermined t h a t the mother and the f a t h e r had not 

v o l u n t a r i l y r e l i n q u i s h e d c u s t o d y of the c h i l d r e n t o the 
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c u s t o d i a n s because the arrangement f o r the care of the 

c h i l d r e n was i n t e n d e d by a l l p a r t i e s t o have been temporary. 

The judgment f u r t h e r d e termined t h a t the mother and the f a t h e r 

were u n f i t t o have the cust o d y of the c h i l d r e n and awarded 

cust o d y of each c h i l d t o h i s r e s p e c t i v e c u s t o d i a n or 

c u s t o d i a n s . The mother and the f a t h e r were awarded 

v i s i t a t i o n , and the f a t h e r was o r d e r e d t o pay c h i l d s u p p o r t . 

The mother was not employed a t the time of the t r i a l , and the 

t r i a l c o u r t r e s e r v e d j u r i s d i c t i o n t o award c h i l d s u pport from 

the mother once she became employed. The mother appealed t h a t 

judgment; we d i s m i s s e d the appeal as h a v i n g been taken from a 

n o n f i n a l judgment. St o c k s v. S t o c k s , 25 So. 3d 480 ( A l a . C i v . 

App. 2009). A f t e r the d i s m i s s a l of the f i r s t a p p e a l , the 

t r i a l c o u r t e n t e r e d a judgment a d d r e s s i n g the r e m a i n i n g i s s u e s 

of alimony and p r o p e r t y d i v i s i o n , r e n d e r i n g i t s judgment 

f i n a l . The mother appealed f o r the second t i m e . The f a t h e r 

d i d not a p p e a l . 

We note at the o u t s e t t h a t "[w]hen a t r i a l c o u r t 'makes 

f i n d i n g s of f a c t based on e v i d e n c e p r e s e n t e d ore tenus, an 

a p p e l l a t e c o u r t w i l l presume t h a t the t r i a l c o u r t ' s judgment 

based on those f i n d i n g s i s c o r r e c t C.P. v. W.M., 837 
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So. 2d 860, 864 ( A l a . C i v . App. 2 0 0 2 ) ( q u o t i n g Ex p a r t e B y a r s , 

794 So. 2d 345, 347 ( A l a . 2001)). The b a s i s f o r the ore tenus 

presumption i s w e l l s e t t l e d : 

" ' " T h i s presumption i s based on the t r i a l 
c o u r t ' s unique p o s i t i o n t o d i r e c t l y observe 
the w i t n e s s e s and t o a s s e s s t h e i r demeanor 
and c r e d i b i l i t y . T h i s o p p o r t u n i t y t o 
observe w i t n e s s e s i s e s p e c i a l l y i m p o r t a n t 
i n c h i l d - c u s t o d y cases. 'In c h i l d c u s t o d y 
cases e s p e c i a l l y , the p e r c e p t i o n of an 
a t t e n t i v e t r i a l judge i s of g r e a t 
i m p o r t a n c e . ' W i l l i a m s v. W i l l i a m s , 402 So. 
2d 1029, 1032 ( A l a . C i v . App. 1981)." 

"'Ex p a r t e Fann, 810 So. 2d 631, 633 ( A l a . 2001). 
T h i s c o u r t i s not a l l o w e d t o reweigh the e v i d e n c e or 
t o s u b s t i t u t e i t s judgment f o r t h a t of the t r i a l 
c o u r t . Ex p a r t e Bryowsky, 676 So. 2d 1322 ( A l a . 
1996).'" 

G.H. v. K.G., 909 So. 2d 206, 208-09 ( A l a . C i v . App. 2005) 

( q u o t i n g E s t r a d a v. R e d f o r d , 855 So. 2d 551, 555 ( A l a . C i v . 

App. 2 0 0 3 ) ) . I n a case l i k e the p r e s e n t case, i n which the 

burden of p r o o f i s t o e s t a b l i s h f a c t s by c l e a r and c o n v i n c i n g 

e v i d e n c e , see Ex p a r t e T e r r y , 494 So. 2d 628 ( A l a . 1986), 

d i s c u s s e d i n f r a , t h i s c o u r t must determine on a p p e a l whether 

t h e r e e x i s t s e v i d e n c e i n the r e c o r d from which the t r i a l c o u r t 

c o u l d have c o n c l u d e d t h a t the f a c t sought t o be proved was 

c l e a r l y and c o n v i n c i n g l y e s t a b l i s h e d . See Ex p a r t e M c I n i s h , 

[Ms. 1060600, Sept. 5, 2008] ___ So. 3d ___ , ___ ( A l a . 2008) 
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( q u o t i n g w i t h a p p r o v a l KGS S t e e l , I n c . v. M c I n i s h , [Ms. 

2040526, June 30, 2006] ___ So. 3d ___ , ___ ( A l a . C i v . App. 

2006) (Murdock, J . , c o n c u r r i n g i n the r e s u l t ) ) . 

A f t e r the e n t r y of the d e f a u l t d i v o r c e judgment i n 2004, 

the mother began a r e l a t i o n s h i p w i t h Edward "Chet" Cannon. 

The mother's r e l a t i o n s h i p w i t h Cannon r e s u l t e d i n the b i r t h of 

her t h i r d c h i l d , A i s l y n , i n J a n u a r y 2006. A i s l y n was born 

s l i g h t l y premature v i a a caesarean s e c t i o n and had a severe 

case of a c i d r e f l u x as an i n f a n t ; she underwent s u r g e r y t o 

a s s i s t w i t h t h a t problem. The mother d e v e l o p e d c o m p l i c a t i o n s 

a f t e r A i s l y n ' s b i r t h and l a t e r s u f f e r e d a m i s c a r r i a g e i n J u l y 

2006. An u l t r a s o u n d of her abdomen a t t h a t time showed some 

c y s t s t h a t would r e q u i r e s u r g i c a l r e m o v a l ; however, the mother 

had no h o s p i t a l i z a t i o n or m e d i c a l i n s u r a n c e a t the time and 

chose not t o seek f u r t h e r t r e a t m e n t . Over the next ye a r , the 

mother c o n t i n u e d t o s u f f e r from h e a l t h problems. She 

c o n t i n u e d t o have abdominal p a i n and a l s o e x p e r i e n c e d p a i n f u l 

m e n s t r u a l c y c l e s . 

The f o l l o w i n g summer, i n August 2007, the mother sought 

t r e a t m e n t of a s p i d e r b i t e t o her f o o t at the emergency room. 

D u r i n g her f o l l o w - u p v i s i t w i t h Dr. Jon S a n f o r d , the mother 
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d i s c u s s e d some of her h e a l t h problems w i t h him, i n c l u d i n g her 

p a i n f u l m e n s t r u a l c y c l e s and c o n t i n u i n g abdominal p a i n . Dr. 

S a n f o r d d i s c u s s e d w i t h the mother the p o s s i b i l i t y of 

u n dergoing a r a d i c a l h y s t e r e c t o m y . When the mother e x p r e s s e d 

f a v o r a b l e i n t e r e s t i n the p r o c e d u r e , Dr. S a n f o r d r e f e r r e d the 

mother t o Dr. Dan Avery, who performed the procedure on 

September 20, 2007. 

B e f o r e the mother underwent her s u r g e r y , she sought the 

a s s i s t a n c e of the p a t e r n a l aunt, m e n t i o n i n g t o the p a t e r n a l 

aunt the need f o r someone t o t a k e c a r e of the c h i l d r e n d u r i n g 

the s u r g e r y and the r e c o v e r y p e r i o d a f t e r w a r d . The p a t e r n a l 

aunt i n d i c a t e d t h a t the c h i l d r e n would be c a r e d f o r , and she 

a r r a n g e d f o r Trey t o s t a y w i t h her and f o r Hunter t o s t a y w i t h 

the p a t e r n a l grandmother. The mother underwent her s u r g e r y , 

and, d u r i n g her r e c o v e r y p e r i o d , she was p r e s c r i b e d U l t r a c e t 

and L o r t a b , two o p i a t e - d e r i v e d p a i n m e d i c a t i o n s . Over the 

next s e v e r a l months, the mother s u f f e r e d from f u r t h e r h e a l t h 

i s s u e s and c o m p l i c a t i o n s . 

The mother c o n t i n u e d t o s u f f e r abdominal p a i n , which was 

sometimes extreme, i m m e d i a t e l y a f t e r the h y s t e r e c t o m y . A f t e r 

f u r t h e r m e d i c a l e x a m i n a t i o n s d i s c o v e r e d t h a t the mother had a 
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k i d n e y stone, she underwent a procedure t o remove the k i d n e y 

stone on October 25, 2007. A f t e r the k i d n e y stone was 

removed, the mother had another s u r g e r y t o remove i n t e r n a l 

hemorrhoids and t o remove her appendix i n e a r l y November 2007. 

The mother was p r e s c r i b e d L o r t a b as a p a i n m e d i c a t i o n 

f o l l o w i n g her November s u r g e r y . A f t e r t h a t s u r g e r y , the 

mother developed a s t a p h i n f e c t i o n , which r e s u l t e d i n s e v e r a l 

s o r e s on her b u t t o c k s and her r e c t a l and g e n i t a l a r e a . She 

a l s o d e v e l o p e d s o r e s on her arm and one on her f a c e , which 

l i k e l y r e s u l t e d from her hand, w r i s t , or arm coming i n c o n t a c t 

w i t h a sore w h i l e c l e a n s i n g i t and her h a v i n g touched her f a c e 

w i t h o u t a d e q u a t e l y s a n i t i z i n g the s k i n . The mother underwent 

two rounds of a n t i b i o t i c t r e a t m e n t as a r e s u l t of the staph 

i n f e c t i o n i n December 2007 and J a n u a r y 2008. 

A l t h o u g h i t was u n r e l a t e d t o her two s u r g e r i e s , the 

mother a l s o d e v e l o p e d an abscessed t o o t h i n March and A p r i l 

2008. The mother sought t r e a t m e n t i n the emergency room t w i c e 

f o r the p a i n r e s u l t i n g from the ab s c e s s . She r e c e i v e d 

p r e s c r i p t i o n s f o r a n t i b i o t i c s and f o r L o r t a b on b o t h v i s i t s . 

The mother never sought t r e a t m e n t from a d e n t i s t f o r her t o o t h 

a b s c e s s . 
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In l a t e F e b r u a r y 2008, the mother, Cannon, and A i s l y n 

moved i n t o a new r e s i d e n c e . The mother d i s c u s s e d w i t h the 

c u s t o d i a n s the c h i l d r e n ' s r e t u r n i n g home because her h e a l t h 

had i m p r o v e d ; however, the mother s a i d t h a t she was 

d i s c o u r a g e d f r o m h a v i n g the c h i l d r e n r e t u r n e d home w i t h 

excuses t h a t t h e y were p a r t i c i p a t i n g i n a wedding and t h a t the 

home would not be ready f o r the c h i l d r e n , e s p e c i a l l y Trey, 

u n t i l a l l the p a c k i n g boxes had been removed. The mother 

agreed t o w a i t a few weeks t o be f u l l y unpacked and t o a l l o w 

the c h i l d r e n t o p a r t i c i p a t e i n the wedding as p l a n n e d . 

However, i n March, the f a t h e r f i l e d h i s motion f o r c u s t o d y and 

the c u s t o d i a n s moved t o i n t e r v e n e i n the d i v o r c e a c t i o n , and 

the c h i l d r e n were never r e t u r n e d t o the mother's custody. 

A t the t r i a l , which was h e l d i n J u l y 2008, the c u s t o d i a n s 

p r e s e n t e d e v i d e n c e r e g a r d i n g the mother's a l l e g e d drug abuse. 

The c u s t o d i a n s a l s o p r e s e n t e d t e s t i m o n y i n d i c a t i n g t h a t the 

mother had f a i l e d t o v i s i t the c h i l d r e n or t o p r o v i d e f o r 

t h e i r s u p p o r t between September 2007 and March 2008. The 

p a t e r n a l aunt a l s o t e s t i f i e d t h a t the mother had f a l s e l y 

r e p o r t e d t h a t she had been d i a g n o s e d w i t h c a n c e r . 

A c c o r d i n g t o the c u s t o d i a n s , the mother had g i v e n them a 
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combined t o t a l of $240 s i n c e September 2007 t o f i n a n c i a l l y 

a s s i s t i n the care of the c h i l d r e n . The mother a d m i t t e d t h a t 

she had not p r o v i d e d much i n the way of monetary support t o 

the c u s t o d i a n s . However, the mother t e s t i f i e d t h a t she had 

p a i d f o r the c h i l d r e n ' s m e d i c a t i o n s and d i a p e r s . A c c o r d i n g t o 

the mother, she had o f f e r e d f i n a n c i a l a s s i s t a n c e o n l y t o be 

t o l d by the p a t e r n a l grandmother t h a t the c u s t o d i a n s would ask 

f o r f i n a n c i a l a s s i s t a n c e when the money t h a t the f a t h e r had 

p r o v i d e d was exhausted or when t h e y needed i t . The mother 

a l s o s t a t e d t h a t she f e l t t h a t i t was time f o r the f a t h e r t o 

s h o u l d e r some of the f i n a n c i a l r e s p o n s i b i l i t y f o r the 

c h i l d r e n . The mother a d m i t t e d t h a t the c h i l d r e n each r e c e i v e d 

$534 per month i n S o c i a l S e c u r i t y b e n e f i t s . She e x p l a i n e d 

t h a t she cashed the b e n e f i t checks and t h a t she k e p t the money 

i n a s a f e a t her house. She s a i d t h a t she had used some of 

the money a t times when she needed i t t o pay b i l l s . The 

mother a l s o e x p l a i n e d t h a t she had used some of the c h i l d r e n ' s 

money t o purchase items t o f u r n i s h t h e i r rooms i n the new 

house. 

The c u s t o d i a n s p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the 

mother had t e s t e d p o s i t i v e f o r o p i a t e s on f o u r drug s c r e e n s 
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and t h a t she had a l s o t e s t e d p o s i t i v e f o r methamphetamine on 

one drug s c r e e n . The p a t e r n a l aunt a l s o t e s t i f i e d t h a t the 

mother had had p r e s c r i p t i o n s t h a t T r e y no l o n g e r needed 

r e f i l l e d a t the pharmacy i n November 2008. A c c o r d i n g t o the 

p a t e r n a l aunt, the mother's a c t i o n s i n h a v i n g the pharmacy 

r e f i l l a p r e s c r i p t i o n f o r a s e d a t i v e f o r T r e y d e s p i t e the f a c t 

t h a t the d o c t o r had d i s c o n t i n u e d the use of t h a t p a r t i c u l a r 

d rug caused the p a t e r n a l aunt concern t h a t the mother might be 

a b u s i n g drugs. In a d d i t i o n , the p a t e r n a l aunt s a i d t h a t the 

mother's weight l o s s i n the summer of 2007 and her a l l e g e d 

s t a p h - i n f e c t i o n s o r e s had r a i s e d i n the p a t e r n a l aunt's mind 

the s u s p i c i o n t h a t the mother was a b u s i n g drugs. 

R e g a r d i n g the mother's v i s i t a t i o n w i t h the c h i l d r e n , the 

p a t e r n a l aunt t e s t i f i e d t h a t the mother had v i s i t e d w i t h T r e y 

a t o t a l of e i g h t t imes between September 2007 and March 2008. 

The p a t e r n a l grandmother t e s t i f i e d t h a t the mother had come t o 

her home t o v i s i t Hunter o n l y two t i m e s d u r i n g t h a t same s i x -

month p e r i o d ; however, the p a t e r n a l grandmother s a i d t h a t the 

mother had v i s i t e d w i t h Hunter b r i e f l y t w i c e at the h e a l t h -

c l u b f a c i l i t y owned by the p a t e r n a l aunt and a t which the 

p a t e r n a l grandmother works. Both the p a t e r n a l aunt and the 
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p a t e r n a l grandmother i n d i c a t e d t h a t the mother's v i s i t s were 

o f t e n v e r y s h o r t ; based on the p a t e r n a l aunt's t e s t i m o n y , 

n e a r l y a l l the mother's v i s i t s were no more than 20 minutes i n 

l e n g t h , i f t h a t l o n g , and some were a mere 5 minutes. The 

p a t e r n a l aunt a l s o t e s t i f i e d t h a t she had taken T r e y t o v i s i t 

the mother f i v e or s i x times a t the mother's former r e s i d e n c e 

and t h a t the mother had v i s i t e d i n the d r i v e w a y i n s t e a d of 

i n v i t i n g the p a t e r n a l aunt and T r e y i n s i d e on a l l but one 

v i s i t . 

The p a t e r n a l aunt s a i d t h a t , once the mother was awarded 

t e l e p h o n e v i s i t s w i t h T r e y i n the March 2008 temporary c u s t o d y 

o r d e r , the mother t e l e p h o n e d T r e y 10 times i n March but o n l y 

once i n A p r i l . A c c o r d i n g t o the p a t e r n a l aunt, T r e y does 

t e l e p h o n e h i s mother. B e f o r e the e n t r y of the temporary o r d e r 

i n March 2008, the mother had t e l e p h o n e d the p a t e r n a l aunt 

a p p r o x i m a t e l y 12 t i m e s ; the p a t e r n a l aunt s a i d t h a t most of 

the time the mother d i s c u s s e d her h e a l t h problems and o n l y 

b r i e f l y i n q u i r e d as t o the c h i l d r e n . The p a t e r n a l grandmother 

s a i d t h a t the mother had not t e l e p h o n e d her even once t o check 

on Hunter. The mother a d m i t t e d l y d i d not t e l e p h o n e H u n t e r ; 

however, Hunter i s a n o n v e r b a l a u t i s t i c c h i l d and any attempts 
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t o communicate w i t h him over the t e l e p h o n e serve t o a g i t a t e 

and f r u s t r a t e him. 

The p a t e r n a l aunt a l s o t e s t i f i e d about the c i r c u m s t a n c e s 

s u r r o u n d i n g the mother's d e c i s i o n t o seek a s s i s t a n c e c a r i n g 

f o r the c h i l d r e n i n September 2007. A c c o r d i n g t o the p a t e r n a l 

a u n t , the mother t e l e p h o n e d h e r , n e a r l y h y s t e r i c a l , and s t a t e d 

t h a t t e s t r e s u l t s had i n d i c a t e d t h a t the mother had cance r . 

The p a t e r n a l aunt s a i d t h a t she went t o the mother's home and 

d i s c u s s e d w i t h the mother her need f o r a s s i s t a n c e i n c a r i n g 

f o r the c h i l d r e n w h i l e the mother underwent s u r g e r y . 

A c c o r d i n g t o the p a t e r n a l a u n t , the p a t e r n a l aunt r e a s s u r e d 

the mother t h a t the c h i l d r e n would be c a r e d f o r and s t a t e d 

t h a t the mother s h o u l d f o c u s on g e t t i n g b e t t e r . The p a t e r n a l 

aunt s a i d t h a t , over the next few months, the mother c o n t i n u e d 

t o r e p o r t t h a t she had l a t e - s t a g e cancer and t h a t i t had been 

d i s c o v e r e d i n p l a c e s l i k e the mother's l i v e r and one of her 

k i d n e y s . When the mother had not seen an o n c o l o g i s t or begun 

any type of ca n c e r t r e a t m e n t , s a i d the p a t e r n a l a u n t , the 

f a m i l y became s u s p i c i o u s about the mother's c l a i m s . The 

mother h e r s e l f d i d not deny t h a t she had t o l d the p a t e r n a l 

aunt t h a t she had been d i a g n o s e d w i t h c a n c e r ; she a l s o never 
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t e s t i f i e d t h a t she had made stat e m e n t s t o t h a t e f f e c t . Dr. 

S a n f o r d t e s t i f i e d t h a t the mother had not been d i a g n o s e d w i t h 

c a n c e r . 

As o u t l i n e d above, the mother p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t she h a d , i n f a c t , s u f f e r e d from s e v e r a l h e a l t h 

problems i n the f a l l of 2007 and i n t o e a r l y 2008. The mother 

a d m i t t e d h a v i n g t e s t e d p o s i t i v e f o r o p i a t e s on March 7, 2008, 

March 2 8 , 2008, A p r i l 1 0 , 2008, and May 8, 2008. F o r each of 

those p o s i t i v e s c r e e n s , the mother s a i d , she had p r o v i d e d the 

c o u r t r e f e r r a l o f f i c e a v a l i d p r e s c r i p t i o n f o r L o r t a b . The 

o n l y p o s i t i v e d r u g - s c r e e n r e s u l t the mother c o u l d not 

a d e q u a t e l y e x p l a i n was the A p r i l 1 0 , 2008, s c r e e n t h a t 

i n d i c a t e d t h a t she had i n g e s t e d methamphetamine. The mother 

s a i d t h a t she had taken some samples of an a n t i h i s t a m i n e or 

s i n u s m e d i c a t i o n p r o v i d e d by Dr. S a n f o r d around t h a t t i m e ; she 

i n d i c a t e d t h a t t h a t m e d i c a t i o n might have caused the s c r e e n t o 

show a f a l s e p o s i t i v e f o r methamphetamine. However, the 

c u s t o d i a n s p r e s e n t e d the t e s t i m o n y of Danny J e n k i n s , a member 

of the 24th J u d i c i a l C i r c u i t Drug Task F o r c e ; he t e s t i f i e d 

t h a t he knew of no o t h e r drug t h a t might l e a d t o a p o s i t i v e 

r e s u l t f o r methamphetamine on a drug s c r e e n . 
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The mother t e s t e d n e g a t i v e f o r a l l substances on the 

seven drug s c r e e n s she took between the May 8, 2008, p o s i t i v e 

s c r e e n and the J u l y 2008 t r i a l . She p r e s e n t e d the t e s t i m o n y 

of Dr. S a n f o r d , who o p i n e d t h a t the mother's p r e s c r i p t i o n s f o r 

p a i n m e d i c a t i o n d u r i n g September, O c t o b e r , November, and 

December 2007 were w a r r a n t e d based upon the s e v e r i t y of her 

p a i n and the m e d i c a l p r o c e d u r e s she had undergone. Dr. 

S a n f o r d t e s t i f i e d t h a t he had seen no i n d i c a t i o n s t h a t the 

mother was a b u s i n g i l l e g a l drugs and t h a t he had not w i t n e s s e d 

any d r u g - s e e k i n g b e h a v i o r from her. Dr. S a n f o r d i n d i c a t e d 

t h a t , a t t i m e s , an a n t i d e p r e s s a n t d r u g might cause a p o s i t i v e 

r e s u l t f o r amphetamine on a drug s c r e e n . 

R e g a r d i n g her l a c k of v i s i t s w i t h the c h i l d r e n , the 

mother e x p l a i n e d t h a t she was v e r y i l l and r e c o v e r i n g from 

s u r g e r y d u r i n g October and November 2007 and t h a t she had 

a v o i d e d c o n t a c t w i t h the c h i l d r e n because of her s t a p h 

i n f e c t i o n i n November and December 2007. A c c o r d i n g t o the 

mother, she had been a d v i s e d t o a v o i d the c h i l d r e n because of 

the p o s s i b i l i t y t h a t the c h i l d r e n might c o n t r a c t a s t a p h 

i n f e c t i o n from h e r . Dr. S a n f o r d , when q u e s t i o n e d about 

whether the mother c o u l d have been around the c h i l d r e n w h i l e 
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i n f e c t e d w i t h s t a p h , i n d i c a t e d t h a t the mother was not 

p r e c l u d e d from b e i n g around the c h i l d r e n but t h a t she would 

have needed t o take e x t r a p r e c a u t i o n s , l i k e w e a r i n g g l o v e s and 

f o c u s i n g on c l e a n l i n e s s , t o a v o i d c o n t a m i n a t i o n . A c c o r d i n g t o 

the p a t e r n a l a u n t , the mother d i d v i s i t w i t h Trey on one 

o c c a s i o n i n December w h i l e w e a r i n g a mask and g l o v e s . 

The mother i n d i c a t e d t h a t she had r e q u e s t e d a d d i t i o n a l 

v i s i t a t i o n w i t h the c h i l d r e n a f t e r the e n t r y of the March 14, 

2008, pendente l i t e c u s t o d y o r d e r . She s a i d t h a t she was 

never a l l o w e d t o keep the c h i l d r e n l o n g e r or t o p i c k them up 

e a r l i e r than p e r m i t t e d by the o r d e r . She a l s o t e s t i f i e d t h a t , 

i n a d d i t i o n t o f a i l i n g t o a l l o w expanded or a d d i t i o n a l 

v i s i t a t i o n , the p a t e r n a l aunt and the p a t e r n a l grandmother had 

f a i l e d t o keep her i n f o r m e d of the c h i l d r e n ' s d o c t o r ' s 

appointments and changes i n t h e i r m e d i c a t i o n s and had f a i l e d 

t o keep her i n f o r m e d about the c h i l d r e n ' s s c h o o l p r o g r e s s , 

i n c l u d i n g f a i l i n g t o have her i n c l u d e d i n the c h i l d r e n ' s 

i n d i v i d u a l i z e d e d u c a t i o n a l p l a n ("IEP") meetings. Testimony 

from Mary G r a v a l e e , the s p e c i a l - e d u c a t i o n c o o r d i n a t o r f o r 

F a y e t t e C o u n t y , i n d i c a t e d t h a t the mother was not i n c l u d e d i n 

the most r e c e n t I E P meetings because the s c h o o l system 
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u n d e r s t o o d t h a t the mother d i d not have cus t o d y of the 

c h i l d r e n a t the time . When s p e c i f i c a l l y q u e s t i o n e d about 

whether she had r e a l i z e d t h a t the mother had j o i n t l e g a l 

c u s t o d y of the c h i l d r e n , G r a v a l e e answered i n the n e g a t i v e . 

G r a v a l e e ' s t e s t i m o n y f u r t h e r i n d i c a t e d t h a t the mother 

had been v e r y i n v o l v e d i n the c h i l d r e n ' s e a r l i e r I E P meetings 

and had k e p t c l o s e c o n t a c t w i t h the c h i l d r e n ' s t e a c h e r s t o 

mon i t o r the c h i l d r e n ' s p r o g r e s s i n s c h o o l . Other w i t n e s s e s , 

i n c l u d i n g R i t a R i c h a r d s o n , the county c o o r d i n a t o r f o r 

Community S e r v i c e Programs of West Alabama, and J e n n i f e r 

S a n f o r d , Trey's k i n d e r g a r t e n t e a c h e r , t e s t i f i e d t h a t the 

mother was i n v o l v e d w i t h her c h i l d r e n . Ms. S a n f o r d r e c a l l e d 

t h a t the mother would come e a t l u n c h w i t h Trey v e r y o f t e n and 

t h a t the mother was a v a i l a b l e f o r p a r e n t - t e a c h e r m e e t i n g s , had 

f r e q u e n t t e l e p h o n e c o n t a c t w i t h Ms. S a n f o r d , and had exchanged 

notes back and f o r t h r e g u l a r l y r e g a r d i n g Trey's p r o g r e s s . 

R i c h a r d s o n e x p l a i n e d t h a t she had v i s i t e d the mother's former 

home on two o c c a s i o n s , and she noted t h a t i t was a p p r o p r i a t e 

f o r both c h i l d r e n , c l e a n , and w h e e l - c h a i r a c c e s s i b l e . 

R i c h a r d s o n noted t h a t the mother seemed v e r y knowledgeable 

about Hunter's needs as an a u t i s t i c c h i l d and t h a t the mother 
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appeared v e r y p r o a c t i v e and wanted t o r a i s e concerns about 

Hunter's e d u c a t i o n a l p l a n . R i c h a r d s o n s a i d t h a t the mother 

appeared t o be a v e r y good mother t h a t was always s e e k i n g out 

ways t o improve the c h i l d r e n ' s environment and t h e i r 

l i f e s t y l e . 

R e g a r d i n g the a l l e g a t i o n s o f d r u g a b u s e , the s t r o n g e s t 

e v i d e n c e s u p p o r t i n g the d e t e r m i n a t i o n t h a t the mother had 

"p r o b l e m s " w i t h drugs were the p o s i t i v e d r u g - s c r e e n r e s u l t s 

o u t l i n e d above. Other t e s t i m o n y a t t r i a l i n d i c a t e d t h a t the 

mother d i d not e x h i b i t s i g n s o f drug abuse. J a c k i e E s t e v a n , 

a Department o f Human Resources c h i l d abuse and n e g l e c t 

a s s e s s o r , responded t o a r e p o r t o f s u s p e c t e d drug abuse by the 

mother by making an unannounced v i s i t t o the mother's home on 

A p r i l 2 9 , 2008. E s t e v a n t e s t i f i e d t h a t she d i d not see 

a n y t h i n g t h a t made her t h i n k t h a t the mother had drugs i n the 

home. She a l s o s a i d t h a t n e i t h e r Cannon nor the mother 

appeared t o be under the i n f l u e n c e o f any drug a t the time o f 

the v i s i t . However, a t Es t e v a n ' s r e q u e s t , the mother and 

Cannon underwent drug s c r e e n s ; the mother t e s t e d p o s i t i v e f o r 

amphetamines and o p i a t e s . Because o f those r e s u l t s , E s t e v a n 

i n s t i t u t e d a s a f e t y p l a n f o r A i s l y n t h a t r e l i e d on Cannon's 
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mother f o r the c a r e o f A i s l y n when Cannon was u n a v a i l a b l e 

because o f h i s work s c h e d u l e . The mother r e q u e s t e d t h a t the 

dr u g - s c r e e n r e s u l t s be f u r t h e r broken down because she had a 

v a l i d p r e s c r i p t i o n f o r hydrocodone; a c c o r d i n g t o E s t e v a n , 

" t h a t checked o u t , " and the s a f e t y p l a n was c o n c l u d e d , p a r t l y 

because the mother had passed o t h e r drug s c r e e n s and p a r t l y 

because Cannon was no l o n g e r w o r k i n g the n i g h t s h i f t and was 

a v a i l a b l e t o p r o v i d e c a r e f o r A i s l y n . 

J e n k i n s t e s t i f i e d t h a t he v i s i t e d the mother's r e s i d e n c e , 

accompanied by E s t e v a n , i n l a t e S p r i n g 2008 a f t e r a t i p 

r e g a r d i n g the mother's b e i n g i n v o l v e d i n the manufacture o f 

methamphetamine. J e n k i n s s a i d t h a t he l o o k e d around the 

hou s e , accompanied by Cannon, and t h a t he f o u n d no ev i d e n c e 

t h a t methamphetamine had ever been manufactured i n the house. 

He noted t h a t methamphetamine l a b s l e a v e a s t r o n g c h e m i c a l 

o d o r , which he d i d not d e t e c t i n the mother's home. 

The mother argues on a p p e a l t h a t the t r i a l c o u r t e r r e d i n 

awarding c u s t o d y t o the p a t e r n a l grandmother and t o the 

p a t e r n a l aunt and the p a t e r n a l u n c l e b e c a u s e , she a r g u e s , the 

ev i d e n c e does not su p p o r t the t r i a l c o u r t ' s c o n c l u s i o n t h a t 

she i s u n f i t . The t r i a l c o u r t ' s judgment does f i n d the mother 
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u n f i t and s p e c i f i c a l l y r e f e r e n c e s t h a t the mother had 

"p r o b l e m s " w i t h b o t h p r e s c r i p t i o n drugs and methamphetamine. 

I n a d d i t i o n , the t r i a l c o u r t n o t e d t h a t the mother had 

e x h i b i t e d poor judgment when she t o l d the p a t e r n a l aunt t h a t 

she was s u f f e r i n g f r o m l a t e - s t a g e cancer when s h e , i n f a c t , 

was not. F i n a l l y , the judgment r e f e r e n c e d the mother's 

f a i l u r e t o p r o v i d e f i n a n c i a l s u p p o r t f o r e i t h e r c h i l d d e s p i t e 

the f a c t t h a t t he mother r e c e i v e d the c h i l d r e n ' s S o c i a l 

S e c u r i t y b e n e f i t s . 

I n a case such as t h i s one, where the t r i a l c o u r t i s 

c o n s i d e r i n g whether t o award cu s t o d y o f c h i l d r e n t o 

n o n p a r e n t s , i t i s r e q u i r e d t o determine whether c l e a r and 

c o n v i n c i n g e v i d e n c e e s t a b l i s h e s t he u n f i t n e s s o f the p a r e n t s . 

Ex p a r t e T e r r y , 494 So. 2d 628 ( A l a . 1986). 

" ' I n a cu s t o d y d i s p u t e between a 
p a r e n t and a nonparent, the p a r e n t has a 
prima f a c i e r i g h t t o custody o f h i s or her 
c h i l d . Ex p a r t e D.J., 645 So. 2d 303 ( A l a . 
1994). U n l e s s the t r i a l c o u r t f i n d s t h a t  
the p a r e n t i s u n f i t , or t h a t the p a r e n t has 
v o l u n t a r i l y r e l i n q u i s h e d custody of the 
c h i l d , or t h a t t he p a r e n t has l o s t c u s t o d y 
of the c h i l d by v i r t u e of a p r i o r o r d e r , 
the law presumes t h a t the b e s t i n t e r e s t s of 
the c h i l d w i l l be s e r v e d by g i v i n g the 
p a r e n t custody. Ex p a r t e T e r r y , 494 So. 2d 
628 ( A l a . 1986); Ex p a r t e Mathews, 428 So. 
2d 58 ( A l a . 1983); E.C.B. v. J.S., 612 So. 
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2d 1243 ( A l a . C i v . App. 1992); Roden v. 
C o l b u r n , 522 So. 2d 290 ( A l a . C i v . App. 
1988).' 

"'D.P.M. v. D.B., 669 So. 2d 191, 193 ( A l a . C i v . App. 
1995). ... 

"... That f i n d i n g of u n f i t n e s s must be s u p p o r t e d 
by c l e a r and c o n v i n c i n g e v i d e n c e . Ex p a r t e  
B e r r y h i l l , 410 So. 2d 416, 417 ( A l a . 1982); Ex p a r t e  
S u l l i v a n , 407 So. 2d 559, 563 ( A l a . 1981); see a l s o 
r ' T ^ - : ^ ^ ^ XT - D s - ^ ^ ^ r - . ncn 7\ i o c; T OCA TO a i n 

p a r e n t of the r i g h t t o the c u s t o d y of a c h i l d must 
be p o s i t i v e , and not merely comparative or 
s p e c u l a t i v e , and must be shown by c l e a r and 

Horn v. Horn, 879 So. 2d 1197, 1201-02 ( A l a . C i v . App. 2003) 

( f i r s t emphasis added; f o o t n o t e o m i t t e d ) . 

The e v i d e n c e i n d i c a t e d t h a t on s e v e r a l o c c a s i o n s the 

mother t e s t e d p o s i t i v e f o r o p i a t e s . The e v i d e n c e a l s o 

i n d i c a t e d t h a t the mother o b t a i n e d two p r e s c r i p t i o n s f o r 

L o r t a b f o r t o o t h a c h e s i n March 2008, w i t h the second and f i n a l 

p r e s c r i p t i o n b e i n g f i l l e d on March 30. The mother changed her 

t e s t i m o n y t h r e e times r e g a r d i n g when she took the l a s t of the 

p r e s c r i b e d p a i n k i l l e r s ; she t e s t i f i e d t h a t she thought she 

took the l a s t of those p a i n k i l l e r s e i t h e r i n the f i r s t , 

second, or the l a s t week of A p r i l . The mother t e s t e d p o s i t i v e 
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f o r o p i a t e s on May 8, 2008, as much as f o u r weeks a f t e r she 

took the l a s t of the p a i n k i l l e r s p r e s c r i b e d on March 30 f o r 

her t o o t h a c h e . The mother t e s t i f i e d t h a t the p r e s c r i p t i o n was 

f o r no more than 10 L o r t a b ; t h u s , the t r i a l c o u r t c o u l d have 

r e j e c t e d the mother's t e s t i m o n y t h a t her p o s i t i v e drug s c r e e n 

was the r e s u l t of her p r o p e r use of a p r e s c r i b e d p a i n k i l l e r . 

L i k e w i s e , the mother's excuse f o r t e s t i n g p o s i t i v e f o r 

methamphetamine c o u l d a l s o have been r e j e c t e d by the t r i a l 

c o u r t . The mother i n d i c a t e d t h a t she b e l i e v e d t h a t a sample 

a n t i h i s t a m i n e or s i n u s m e d i c a t i o n she had r e c e i v e d from Dr. 

S a n f o r d might have caused a f a l s e p o s i t i v e on the s c r e e n . The 

c u s t o d i a n s , however, p r e s e n t e d t e s t i m o n y from J e n k i n s , a 

member of the l o c a l drug t a s k f o r c e , t h a t he knew of no o t h e r 

drug t h a t would show up as a f a l s e p o s i t i v e f o r 

methamphetamine on a drug s c r e e n . 

The mother argues t h a t , even assuming t h a t she had 

develo p e d a "problem" w i t h drugs, the mere f a c t t h a t she 

t e s t e d p o s i t i v e f o r drugs i s not a l o n e s u f f i c i e n t t o u p h o l d 

the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t she i s u n f i t t o have 

cust o d y of the c h i l d r e n . She r e l i e s on Wester v. Wester, 500 

So. 2d 1106, 1107 ( A l a . C i v . App. 1986), i n which t h i s c o u r t 
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h e l d t h a t a f a t h e r ' s use of m a r i j u a n a , a l t h o u g h i l l e g a l , was 

not a l o n e s u f f i c i e n t t o su p p o r t a m o d i f i c a t i o n of cust o d y . 

The Wester c o u r t i n d i c a t e d t h a t the e v i d e n c e d i d not 

demonstrate t h a t the f a t h e r ' s a d m i t t e d p e r i o d i c drug use 

d e t r i m e n t a l l y a f f e c t e d the c h i l d . Wester, 500 So. 2d a t 1107. 

The mother p o i n t s out t h a t she d i d not have cus t o d y of the 

c h i l d r e n when she t e s t e d p o s i t i v e f o r drugs and t h a t the 

ev i d e n c e d i d not demonstrate t h a t any p o s s i b l e drug abuse on 

her p a r t d e t r i m e n t a l l y a f f e c t e d the c h i l d r e n . A l t h o u g h use of 

an i l l i c i t s u b stance a l o n e might not compel the c o n c l u s i o n 

t h a t a p a r e n t i s u n f i t , t h e t r i a l c o u r t based i t s d e c i s i o n i n 

the p r e s e n t case on s e v e r a l f a c t o r s , o n l y one of which was the 

mother's "problem" w i t h drugs. 

The t r i a l c o u r t a l s o r e l i e d on the f a c t t h a t the mother 

had e x h i b i t e d poor judgment when she t o l d the p a t e r n a l aunt 

t h a t she had been d i a g n o s e d w i t h cancer when she had not, i n 

f a c t , been so diagnosed. The mother argues, r e l y i n g on A.L.  

v. S.J., 827 So. 2d 828, 834 ( A l a . C i v . App. 2002), t h a t poor 

judgment on the p a r t of a p a r e n t i s not a l o n e s u f f i c i e n t t o 

d e p r i v e a p a r e n t of cust o d y . A l t h o u g h t he mother i s c o r r e c t 

t h a t A.L. stands f o r t h a t p r o p o s i t i o n , the t r i a l c o u r t d i d not 
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r e l y s o l e l y on the mother's l a p s e i n judgment t o conclude t h a t 

she i s u n f i t . 

We must determine, then, whether the combined f a c t s i n 

t h i s case, viewed w i t h the a t t e n d a n t presumptions i n f a v o r of 

the t r i a l c o u r t ' s f i n d i n g s , amount t o c l e a r and c o n v i n c i n g 

e v i d e n c e s u p p o r t i n g the t r i a l c o u r t ' s c o n c l u s i o n t h a t the 

mother i s u n f i t t o have cu s t o d y of her c h i l d r e n . See G.H. v.  

K.G., 909 So. 2d 206, 209 ( A l a . C i v . App. 2005) ( a f f i r m i n g a 

f i n d i n g of u n f i t n e s s based on the t o t a l i t y of the e v i d e n c e 

p r e s e n t e d , when the e v i d e n c e was c o n f l i c t i n g , because of the 

p resumption i n f a v o r of the t r i a l c o u r t ' s f i n d i n g s ) . The 

e v i d e n c e , viewed one way, s u p p o r t s the t r i a l c o u r t ' s 

c o n c l u s i o n t h a t the mother had "problems" w i t h p r e s c r i p t i o n 

drugs and methamphetamine, based on the p o s i t i v e r e s u l t s on 

s e v e r a l drug s c r e e n s . The e v i d e n c e a l s o s u p p o r t s a c o n c l u s i o n 

t h a t the mother t o l d the p a t e r n a l aunt t h a t she was d i a g n o s e d 

w i t h cancer d e s p i t e the f a c t t h a t she had not been so 

d iagnosed. The t r i a l c o u r t a l s o had ample ev i d e n c e b e f o r e i t 

i n d i c a t i n g t h a t the mother d i d not c o n s i s t e n t l y v i s i t w i t h or 

check on the c h i l d r e n , even a f t e r her h e a l t h problems had 

l a r g e l y been r e s o l v e d . L i k e w i s e , the e v i d e n c e s u p p o r t s a 
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c o n c l u s i o n t h a t the mother cashed, r e t a i n e d , and, a t t i m e s , 

used the c h i l d r e n ' s S o c i a l S e c u r i t y d i s a b i l i t y checks i n s t e a d 

of p r o v i d i n g t h a t money t o the c u s t o d i a n s f o r use i n the ca r e 

of t he c h i l d r e n . 

However, as the t r i a l c o u r t found, t he mother made 

a p p r o p r i a t e temporary arrangements f o r the care of her 

c h i l d r e n i n the f a c e of her s i g n i f i c a n t and d e b i l i t a t i n g 

h e a l t h problems. A l a r g e p o r t i o n of the ev i d e n c e p a i n t e d the 

p i c t u r e of a mother who had been v e r y i n v o l v e d i n the 

s c h o o l i n g and the care of bot h of her s p e c i a l - n e e d s c h i l d r e n . 

The mother t e s t i f i e d of her l o v e f o r her c h i l d r e n and c a l l e d 

them her " h e a r t . " When q u e s t i o n e d on the m a t t e r , n e i t h e r the 

p a t e r n a l aunt nor the p a t e r n a l grandmother t e s t i f i e d t h a t the 

mother was a bad p a r e n t . Both t e s t i f i e d t h a t the mother had 

always made sure the c h i l d r e n were c l o t h e d and f e d . The 

p a t e r n a l aunt t e s t i f i e d t h a t she had never w i t n e s s e d the 

mother p h y s i c a l l y m i s t r e a t i n g the c h i l d r e n . The o n l y s t a t e d 

b a s i s f o r the p a t e r n a l grandmother's o p i n i o n t h a t the mother 

was u n f i t was her concern about t he mother's h a v i n g t e s t e d 

p o s i t i v e f o r methamphetamine. 

Even c o n s i d e r i n g the f a c t t h a t the mother had been an 
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i n v o l v e d and c a r i n g mother, we cannot agree t h a t the e v i d e n c e 

does not c l e a r l y and c o n v i n c i n g l y s u p p o r t a c o n c l u s i o n t h a t 

the mother i s u n f i t a t t h i s t i m e . The mother's h e a l t h 

problems appear t o have r e s u l t e d i n what might be abuse of 

p r e s c r i p t i o n m e d i c a t i o n and even the use of i l l e g a l 

s u b s t a n c e s . Even once her h e a l t h problems had been r e s o l v e d , 

the mother c o n t i n u e d t o have o n l y m i n i m a l c o n t a c t w i t h her 

c h i l d r e n u n t i l she was g i v e n v i s i t a t i o n i n the March 14, 2008, 

pendente l i t e o r d e r . She never once t e l e p h o n e d the p a t e r n a l 

grandmother t o check on Hunter. She f a i l e d t o p r o v i d e f o r the 

c h i l d r e n ' s needs, keepin g the b e n e f i t s she r e c e i v e d f o r the 

c h i l d r e n i n s t e a d of p r o v i d i n g t h o s e b e n e f i t s as f i n a n c i a l 

a s s i s t a n c e t o the c h i l d r e n ' s c u s t o d i a n s . The mother's a c t i o n s 

are i n c o n s i s t e n t w i t h the b e s t i n t e r e s t s of her c h i l d r e n , and, 

t h u s , the t r i a l c o u r t had a s u f f i c i e n t b a s i s f o r i t s u n f i t n e s s 

f i n d i n g . 

The mother next argues t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o f i n d the c u s t o d i a n s i n contempt of c o u r t f o r 

f a i l i n g t o c o o p e r a t e w i t h the mother and f o r f a i l i n g t o keep 

the mother a p p r i s e d of the c h i l d r e n ' s m e d i c a l and e d u c a t i o n a l 

i s s u e s . 
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"[WJhether a p a r t y i s i n contempt of c o u r t i s a 
d e t e r m i n a t i o n committed t o the sound d i s c r e t i o n of 
the t r i a l c o u r t , and, absent an abuse of t h a t 
d i s c r e t i o n or u n l e s s the judgment o f the t r i a l c o u r t 
i s u n supported by the e v i d e n c e so as t o be p l a i n l y 
and p a l p a b l y wrong, t h i s c o u r t w i l l a f f i r m . " 

S t a ck v. Stack, 646 So. 2d 51, 56 ( A l a . C i v . App. 1994); see 

a l s o Hammock v. Hammock, 867 So. 2d 355, 359-60 ( A l a . C i v . 

App. 2003). 

The mother argues t h a t the t r i a l c o u r t abused i t s 

d i s c r e t i o n by not f i n d i n g the c u s t o d i a n s i n contempt d e s p i t e 

the e v i d e n c e i n d i c a t i n g t h a t they had not i n c l u d e d the mother 

i n any o f the d e c i s i o n s r e g a r d i n g the c h i l d r e n ' s m e d i c a l c a r e 

or e d u c a t i o n a l p l a n s . The mother a l s o p o i n t e d out t h a t the 

c u s t o d i a n s had f a i l e d t o a l l o w her a d d i t i o n a l or expanded 

v i s i t s d e s p i t e her r e q u e s t s and t h a t many te l e p h o n e c a l l s she 

p l a c e d t o T r e y were e i t h e r forwarded or unanswered. The 

mother's a c c u s a t i o n s o f contempt were not s u p p o r t e d by 

evi d e n c e r e g a r d i n g s p e c i f i c i n c i d e n t s but i n s t e a d c o n s i s t e d o f 

l a r g e l y g e n e r a l i z e d c o m p l a i n t s r e g a r d i n g the c u s t o d i a n s l a c k 

o f c o o p e r a t i o n . 1 

1To the e x t e n t the mother sought a f i n d i n g of c r i m i n a l 
contempt t o p u n i s h the c u s t o d i a n s , see Rule 70A(a) (2) (C) ( i i ) , 
A l a . R. C i v . P. ( " ' C r i m i n a l contempt' means ... [ w ] i l l f u l 
d i s o b e d i e n c e or r e s i s t a n c e of any person t o a c o u r t ' s l a w f u l 
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The p a t e r n a l aunt t e s t i f i e d t h a t she had changed T r e y ' s 

m e d i c a t i o n s when the d o c t o r s had made the recommendation, and 

she a d m i t t e d t h a t she d i d not i n f o r m the mother when she took 

T rey t o h i s r e g u l a r d o c t o r v i s i t s . G r a v a l e e t e s t i f i e d t h a t 

the mother was not i n v i t e d t o the r e c e n t I E P meetings f o r the 

c h i l d r e n because she un d e r s t o o d t h a t the mother d i d not have 

c u s t o d i a l r i g h t s ; G r a v a l e e d i d not t e s t i f y from whom she 

r e c e i v e d t h a t i n f o r m a t i o n . The p a t e r n a l grandmother t e s t i f i e d 

t h a t she d i d not t h i n k i t was n e c e s s a r y t o d i s c u s s Hunter's 

d a i l y care w i t h the mother. 

The t r i a l c o u r t d e termined t h a t the c u s t o d i a n s had not 

contemptuously d i s o b e y e d the t r i a l c o u r t ' s pendente l i t e 

o r d e r . The ev i d e n c e d i d not c o n c l u s i v e l y e s t a b l i s h t h a t the 

c u s t o d i a n s had p u r p o s e f u l l y e x c l u d e d the mother from any 

d e c i s i o n s r e g a r d i n g the c h i l d r e n . G r a v a l e e t e s t i f i e d t h a t she 

w r i t , subpoena, p r o c e s s , o r d e r , r u l e , or command, where the 
dominant purpose of the f i n d i n g of contempt i s t o p u n i s h the 
contemnor."), and Ex p a r t e K i n g , 263 A l a . 487, 490, 83 So. 2d 
241, 244 (1955) ('"A c r i m i n a l contempt i s one i n which the 
purpose of the p r o c e e d i n g i s t o impose punishment f o r 
d i s o b e d i e n c e t o the o r d e r s of the c o u r t . ' " ( q u o t i n g Ex p a r t e 
H i l l , 229 A l a . 501, 503, 158 So. 531, 532 ( 1 9 3 5 ) ) ) , we note 
t h a t " t o support a f i n d i n g of c r i m i n a l contempt, the 
contemptuous a c t i o n s must be s p e c i f i c and i d e n t i f i a b l e . " 
K.T.W.P. v. D.R.W., 721 So. 2d 699, 702 ( A l a . C i v . App. 1998). 
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un d e r s t o o d t h a t the mother no l o n g e r had c u s t o d y o f the 

c h i l d r e n ; however, t h a t e v i d e n c e d i d not prove t h a t the 

c u s t o d i a n s had p r o v i d e d G r a v a l e e the i n c o r r e c t i n f o r m a t i o n 

r e g a r d i n g the mother's r i g h t s . L i k e w i s e , the mother's g e n e r a l 

c o m p l a i n t s about not b e i n g a p p r i s e d of the c h i l d r e n ' s m e d i c a l 

care do not s u p p o r t a c o n c l u s i o n t h a t the c u s t o d i a n s a c t e d i n 

v i o l a t i o n of the pendente l i t e o r d e r by t a k i n g the c h i l d r e n t o 

d o c t o r ' s appointments or by f o l l o w i n g the i n s t r u c t i o n s or 

recommendations of the c h i l d r e n ' s d o c t o r s . F i n a l l y , a l t h o u g h 

the pendente l i t e o r d e r p e r m i t t e d the mother a d d i t i o n a l 

v i s i t a t i o n a t " m u t u a l l y agreed upon t i m e s , " the o r d e r d i d not 

r e q u i r e t h a t the c u s t o d i a n s a l l o w a d d i t i o n a l v i s i t a t i o n ; t h u s , 

the mother's argument t h a t the c u s t o d i a n s v i o l a t e d the o r d e r 

by f a i l i n g t o p r o v i d e a d d i t i o n a l or expanded v i s i t a t i o n i s not 

s u p p o r t e d by the language i n the o r d e r . We cannot agree t h a t 

the t r i a l c o u r t abused i t s d i s c r e t i o n by f a i l i n g t o f i n d the 

c u s t o d i a n s i n contempt. 

The mother f i n a l l y argues t h a t the t r i a l c o u r t d i d not 

have a c o m p e l l i n g reason t o s e p a r a t e the c h i l d r e n , which, 

under former caselaw, was r e q u i r e d when a t r i a l c o u r t e n t e r e d 

a c u s t o d y o r d e r s e p a r a t i n g s i b l i n g s . See A.B. v. J.B., [Ms. 
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2080078, December 18, 2009] So. 3d , ( A l a . C i v . 

App. 2009). A c c o r d i n g t o A.B., "our caselaw more a c c u r a t e l y 

h o l d s t h a t s i b l i n g s may be s e p a r a t e d i f the t r i a l c o u r t 

c o n c l u d e s , based on s u f f i c i e n t e v i d e n c e i n the r e c o r d , t h a t 

the s e p a r a t i o n w i l l s e r v e the b e s t i n t e r e s t s of the c h i l d r e n 

a t i s s u e . " A.B., So. 3d a t . The mother h e r s e l f 

d i v i d e d the c h i l d r e n between the c u s t o d i a n s , and the 

c u s t o d i a n s have each performed a d m i r a b l y as c a r e t a k e r s f o r 

t h e i r r e s p e c t i v e charge. The f a c t t h a t the c h i l d r e n b o t h have 

s p e c i a l needs, the f a c t t h a t the t e s t i m o n y i n d i c a t e d t h a t 

Hunter and the p a t e r n a l grandmother s h a r e d a s p e c i a l bond, and 

the f a c t t h a t the p a t e r n a l aunt had been i n v o l v e d i n a s s i s t i n g 

i n Trey's car e by t a k i n g him t o p h y s i c a l t h e r a p y s i n c e b e f o r e 

assuming c u s t o d y i n September 2007 would a l l s u p p o r t a 

c o n c l u s i o n t h a t the c h i l d r e n would be b e s t c a r e d f o r i n the 

s e p a r a t e homes i n which t h e y had been l i v i n g s i n c e September 

2007. The t r i a l c o u r t found t h a t b o t h c h i l d r e n were d o i n g 

v e r y w e l l i n t h e i r r e s p e c t i v e homes. Thus, we cannot agree 

w i t h the mother's c o n t e n t i o n t h a t the t r i a l c o u r t ' s judgment 

i s f a u l t y because i t s e p a r a t e d the s i b l i n g s i n t h i s case. 
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The mother's r e q u e s t f o r an a t t o r n e y fee on appea l i s 

d e n i e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g . 
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MOORE, Ju d g e , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I c o n c u r as t o t h a t p o r t i o n o f t h e main o p i n i o n a f f i r m i n g 

t h e j u d g m e n t o f t h e t r i a l c o u r t i n s o f a r as i t r e f u s e d t o h o l d 

t h e c u s t o d i a n s o f t h e c h i l d r e n i n c o n t e m p t o f c o u r t . I a g r e e 

w i t h t h e i m p l i e d h o l d i n g i n t h e main o p i n i o n t h a t t h e t r i a l 

c o u r t had s u b j e c t - m a t t e r j u r i s d i c t i o n o v e r t h e c u s t o d y d i s p u t e 

b e t w e e n t h e p a r t i e s , b u t I d i s s e n t as t o t h a t p o r t i o n o f t h e 

main o p i n i o n a f f i r m i n g t h e judgment o f t h e t r i a l c o u r t i n s o f a r 

as i t f o u n d t h e mother u n f i t and awarded c u s t o d y o f t h e 

c h i l d r e n t o t h e c u s t o d i a n s . 

J u r i s d i c t i o n 

B e f o r e a d d r e s s i n g t h e s u b s t a n t i v e a s p e c t s o f t h e judgment 

a w a r d i n g c u s t o d y o f t h e c h i l d r e n t o t h e c u s t o d i a n s , t h i s c o u r t 

must f i r s t d e t e r m i n e f o r i t s e l f w h e t h e r t h a t judgment s u p p o r t s 

an a p p e a l . J.B. v. A.B., 8 88 So. 2d 528 ( A l a . C i v . App. 

2 0 0 4 ) . A judgment e n t e r e d by a l o w e r c o u r t w i t h o u t s u b j e c t -

m a t t e r j u r i s d i c t i o n i s v o i d and w i l l n o t s u p p o r t an a p p e a l . 

I d . The t r i a l c o u r t , a c i r c u i t c o u r t , g e n e r a l l y has s u b j e c t -

m a t t e r j u r i s d i c t i o n t o e n t e r a judgment r e s o l v i n g a c h i l d -

c u s t o d y d i s p u t e , see A l a . C o n s t . 1901, A r t . IV, § 142(b) 

( O f f i c i a l Recomp.) ("The c i r c u i t c o u r t s h a l l e x e r c i s e g e n e r a l 
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j u r i s d i c t i o n i n a l l c a s e s e x c e p t as may o t h e r w i s e be p r o v i d e d 

by l a w . " ) ; however, a c i r c u i t c o u r t does n o t have s u b j e c t -

m a t t e r j u r i s d i c t i o n t o a d j u d i c a t e a d e p e n d e n c y p e t i t i o n 

b e c a u s e , by s t a t u t e , j u v e n i l e c o u r t s have e x c l u s i v e 

j u r i s d i c t i o n o v e r p e t i t i o n s i n w h i c h t h e d e p e n d e n c y o f a c h i l d 

has been a l l e g e d . See f o r m e r § 1 2 - 1 5 - 3 0 ( a ) , A l a . Code 1975. 2 

Whether t h e t r i a l c o u r t i n t h i s c a s e , a c i r c u i t c o u r t , e n t e r e d 

a v a l i d j udgment depends upon w h e t h e r i t a d j u d i c a t e d a p u r e 

c u s t o d y d i s p u t e o r p u r p o r t e d t o d e c i d e a c o n t r o v e r s y r e g a r d i n g 

t h e d e p e n d e n c y o f t h e c h i l d r e n . 

I n M a r c h 2008, t h e c u s t o d i a n s moved t o i n t e r v e n e i n t h e 

p a r e n t s ' p e n d i n g d i v o r c e a c t i o n and f i l e d c o m p l a i n t s i n w h i c h 

t h e y a l l e g e d , among o t h e r t h i n g s , t h a t t h e y had a c t e d as t h e 

de f a c t o c u s t o d i a n s o f t h e c h i l d r e n s i n c e September 2007, when 

t h e mother and t h e f a t h e r had a l l e g e d l y v o l u n t a r i l y 

r e l i n q u i s h e d c u s t o d y t o t h e c u s t o d i a n s , and 

2 S e c t i o n 12-15-30(a) has been amended and renumbered as 
§ 12-15-114(a), A l a . Code 1975, which p r o v i d e s , i n p e r t i n e n t 
p a r t : "A j u v e n i l e c o u r t s h a l l e x e r c i s e e x c l u s i v e o r i g i n a l 
j u r i s d i c t i o n o f j u v e n i l e c o u r t p r o c e e d i n g s i n which a c h i l d i s 
a l l e g e d t o have committed a d e l i n q u e n t a c t , t o be dependent, 
or t o be i n need of s u p e r v i s i o n . " See A c t No. 2008-277, § 3, 
A l a . A c t s 2008 ( e f f e c t i v e January 1, 2009). However, former 
§ 12-15-30(a) a p p l i e d a t the time o f the f i l i n g of the 
c o m p l a i n t s i n i n t e r v e n t i o n . 
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"10. T h a t b o t h c h i l d r e n a r e w i t h o u t a p a r e n t o r 
g u a r d i a n a b l e t o p r o v i d e f o r t h e c h i l d ' s s u p p o r t , 
t r a i n i n g o r e d u c a t i o n . 

"11. That t h e p a r e n t s o f t h e c h i l d r e n a r e 
u n a b l e t o d i s c h a r g e t h e i r r e s p o n s i b i l i t i e s t o and 
f o r them. 

"12. T h a t t h e c h i l d r e n a r e w i t h o u t p r o p e r 
p a r e n t a l c a r e and c o n t r o l n e c e s s a r y f o r t h e 
c h i l d r e n ' s w e l l b e i n g b e c a u s e o f t h e f a u l t s o r 
h a b i t s o f t h e p a r e n t s o r t h e i r n e g l e c t o r r e f u s a l , 
when a b l e t o do so t o p r o v i d e them." 

The f o r e g o i n g numbered a l l e g a t i o n s f a l l w i t h i n t h e a m b i t o f 

f o r m e r § 1 2 - 1 5 - 1 ( 1 0 ) b . , k., and j . 3 

3 A t the time the c u s t o d i a n s f i l e d t h e i r c o m p l a i n t s i n 
i n t e r v e n t i o n , former § 12-15-1(10), A l a . Code 1975, d e f i n e d a 
"dependent c h i l d " as a c h i l d : 

"a. Who, f o r any reason i s d e s t i t u t e , homeless, 
or dependent on the p u b l i c f o r s u p p o r t ; or 

"b. Who i s w i t h o u t a p a r e n t or g u a r d i a n a b l e t o 
p r o v i d e f o r the c h i l d ' s s u p p o r t , t r a i n i n g , or 
e d u c a t i o n ; or 

"c. Whose cust o d y i s the s u b j e c t o f c o n t r o v e r s y ; 
or 

"d. Whose home, by reason o f n e g l e c t , c r u e l t y , 
or d e p r a v i t y on the p a r t of the p a r e n t , p a r e n t s , 
g u a r d i a n , or o t h e r person i n whose care the c h i l d 
may be, i s an u n f i t and improper p l a c e f o r the 
c h i l d ; or 

"e. Whose p a r e n t , p a r e n t s , g u a r d i a n , or o t h e r 
c u s t o d i a n n e g l e c t s or r e f u s e s , when a b l e t o do so or 
when such s e r v i c e i s o f f e r e d w i t h o u t charge, t o 
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p r o v i d e or a l l o w m e d i c a l , s u r g i c a l , or o t h e r c a r e 
n e c e s s a r y f o r the c h i l d ' s h e a l t h or w e l l - b e i n g ; or 

" f . Who i s i n a c o n d i t i o n or s u r r o u n d i n g s or i s 
under improper or i n s u f f i c i e n t g u a r d i a n s h i p or 
c o n t r o l as t o endanger the mo r a l s , h e a l t h , or 
g e n e r a l w e l f a r e of the c h i l d ; or 

"g. Who has no p r o p e r p a r e n t a l c a r e or 
g u a r d i a n s h i p ; or 

"h. Whose p a r e n t , p a r e n t s , g u a r d i a n , or 
c u s t o d i a n f a i l s , r e f u s e s , or n e g l e c t s t o send the 
c h i l d t o s c h o o l i n accordance w i t h the terms of the 
compulsory s c h o o l attendance laws of t h i s s t a t e ; or 

" i . Who has been abandoned by the c h i l d ' s 
p a r e n t s , g u a r d i a n , or o t h e r c u s t o d i a n ; or 

" j . Who i s p h y s i c a l l y , m e n t a l l y , or e m o t i o n a l l y 
abused by the c h i l d ' s p a r e n t s , g u a r d i a n , or o t h e r 
c u s t o d i a n or who i s w i t h o u t p r o p e r p a r e n t a l care and 
c o n t r o l n e c e s s a r y f o r the c h i l d ' s w e l l - b e i n g because 
of the f a u l t s or h a b i t s of the c h i l d ' s p a r e n t s , 
g u a r d i a n , or o t h e r c u s t o d i a n or t h e i r n e g l e c t or 
r e f u s a l , when a b l e t o do so, t o p r o v i d e them; or 

"k. Whose p a r e n t s , g u a r d i a n , or o t h e r c u s t o d i a n 
are unable t o d i s c h a r g e t h e i r r e s p o n s i b i l i t i e s t o 
and f o r the c h i l d ; or 

" l . Who has been p l a c e d f o r care or a d o p t i o n i n 
v i o l a t i o n of the law; or 

"m. Who f o r any o t h e r cause i s i n need of the 
care and p r o t e c t i o n of the s t a t e ; and 

"n. I n any of the f o r e g o i n g , i s i n need of care 
or s u p e r v i s i o n . " 
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I n J.W. v. N.K.M., 999 So. 2d 526 ( A l a . C i v . App. 2 0 0 8 ) , 

a m a t e r n a l g r e a t - a u n t a l l e g e d i n a p e t i t i o n f i l e d i n a 

j u v e n i l e c o u r t t h a t she and o t h e r f a m i l y members had l o n g 

e x e r c i s e d p r o p e r c u s t o d y and c a r e o v e r a c h i l d whose mo t h e r 

had abandoned t h e c h i l d and whose mo t h e r was u n f i t t o resume 

c u s t o d y o f t h e c h i l d as t h e mother i n t e n d e d . 999 So. 2d a t 

542. T h i s e n t i r e c o u r t a g r e e d t h a t a c h i l d i s a l l e g e d t o be 

d e p e n d e n t o n l y i f , i n a d d i t i o n t o t h e c i r c u m s t a n c e s s e t o u t i n 

s u b s e c t i o n s a. t h r o u g h m. o f f o r m e r § 1 2 - 1 5 - 1 ( 1 0 ) , t h e c h i l d 

i s a l s o a l l e g e d t o be " i n need o f c a r e o r s u p e r v i s i o n " as 

r e q u i r e d by f o r m e r § 1 2 - 1 5 - 1 ( 1 0 ) n . 999 So. 2d a t 532. The 

m a j o r i t y r e a s o n e d t h a t t h e m a t e r n a l g r e a t - a u n t ' s a l l e g a t i o n s , 

w h i c h t r a c k e d t h e l a n g u a g e o f f o r m e r § 1 2 - 1 5 - 1 ( 1 0 ) c . , i . , and 

j . , a l o n g w i t h t h e p r a y e r t h a t t h e c h i l d be d e c l a r e d d e p e n d e n t 

and t h a t t h e c h i l d ' s c u s t o d y be awarded t o t h e m a t e r n a l 

r e l a t i v e s i m p l i e d t h a t t h e c h i l d was " i n need o f c a r e o r 

By A c t No. 2008-277, A l a . A c t s 2008, the p r o v i s i o n s of 
the former Alabama J u v e n i l e J u s t i c e A c t , § 12-15-1 e t seq., 
A l a . Code 1975, were e i t h e r r e p e a l e d or amended, renumbered, 
and i n c o r p o r a t e d i n t o the c u r r e n t Alabama J u v e n i l e J u s t i c e A c t 
("the A J J A " ) , § 12-15-101 e t seq., A l a . Code 1975. Former § 
12-15-1(10) has been amended and renumbered as § 12-15-102(8), 
A l a . Code 1975. The e f f e c t i v e date of the AJJA i s J a n u a r y 1, 
2009; t h e r e f o r e , § 12-15-102(8) i s not a p p l i c a b l e t o t h i s 
case. 

37 



2080941 

s u p e r v i s i o n , " so as t o a l l e g e t h e d e p e n d e n c y o f t h e c h i l d and 

t o c o n f e r s u b j e c t - m a t t e r j u r i s d i c t i o n on t h e j u v e n i l e c o u r t . 

999 So. 2d a t 533. 

I n t h i s c a s e , as i n J.W., t h e c u s t o d i a n s a l l e g e d f a c t s 

t r a c k i n g t h e l a n g u a g e o f t h e d e p e n d e n c y s t a t u t e and r e q u e s t e d 

c u s t o d y o f t h e c h i l d r e n , b u t , u n l i k e i n J.W., t h e c u s t o d i a n s 

d i d n o t r e q u e s t t h a t t h e c h i l d r e n be d e c l a r e d d e p e n d e n t . 

However, t h e r e a s o n i n g f r o m J.W. s u g g e s t s t h a t t h e c u s t o d i a n s , 

by s e e k i n g c u s t o d y o f t h e c h i l d r e n , i m p l i e d t h a t t h e c h i l d r e n 

were " i n need o f c a r e o r s u p e r v i s i o n " w i t h i n t h e m e a n i n g o f 

f o r m e r § 1 2 - 1 5 - 1 ( 1 0 ) n . , w h i c h , when c o u p l e d w i t h t h e i r 

a l l e g a t i o n s o f p a r e n t a l u n f i t n e s s u n d e r f o r m e r § 1 2 - 1 5 -

1 ( 1 0 ) b . , k., and j . , w o u l d amount t o an i m p l i e d a l l e g a t i o n o f 

d e p e n d e n c y . I f t h a t i s t h e c a s e , t h e n , c o n s i s t e n t w i t h J.W., 

o n l y a j u v e n i l e c o u r t w o u l d have had s u b j e c t - m a t t e r 

j u r i s d i c t i o n t o a d j u d i c a t e t h e c o m p l a i n t s f i l e d by t h e 

c u s t o d i a n s . 

I d i s s e n t e d i n J.W. b e c a u s e I m a i n t a i n e d t h a t when a 

r e l a t i v e a l l e g e s t h a t he o r she has been e x e r c i s i n g p r o p e r 

c a r e and c u s t o d y o f a c h i l d and he o r she i s s e e k i n g a 

c o n t i n u a t i o n o f t h a t c u s t o d y due t o t h e abandonment o r 
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