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PER CURIAM. 

B e l c h e r - R o b i n s o n Foundry, LLC ("the emp l o y e r " ) , 

p e t i t i o n e d t h i s c o u r t t o i s s u e a w r i t of mandamus d i r e c t e d t o 

the T a l l a p o o s a C i r c u i t C ourt i n which the employer c h a l l e n g e d 

the p r o p r i e t y of a d e c i s i o n of t h a t c o u r t d e t e r m i n i n g t h a t an 
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i n j u r y s u f f e r e d by Robert Wayne N a r r ("the employee") on May 

24, 2008, was compensable under the Alabama W o r k e r s ' 

Compensation A c t ("the A c t " ) , § 25-5-1 e t seq., A l a . Code 

1975, and d i r e c t i n g the employer t o be r e s p o n s i b l e f o r the 

employee's m e d i c a l t r e a t m e n t and the payment of temporary-

t o t a l - d i s a b i l i t y b e n e f i t s . T r e a t i n g the mandamus p e t i t i o n as 

an a p p e a l s e e k i n g r e v i e w of a f i n a l , a p p e a l a b l e judgment, we 

r e v e r s e and remand. 

On June 25, 2008, the employee f i l e d a c o m p l a i n t s e e k i n g 

w o r k e r s ' compensation b e n e f i t s . The employer answered and 

d e n i e d l i a b i l i t y . The employee moved f o r a c o m p e n s a b i l i t y 

d e t e r m i n a t i o n on August 8, 2008, and the t r i a l c o u r t i n i t i a l l y 

d e n i e d t h a t r e q u e s t . A f t e r the p a r t i e s had engaged i n 

d i s c o v e r y , the employee f i l e d a motion s e e k i n g a d e t e r m i n a t i o n 

t h a t the employer was " r e s p o n s i b l e f o r [ t h e employee's] 

m e d i c a l t r e a t m e n t and payment of temporary t o t a l d i s a b i l i t y 

b e n e f i t s " and a s k i n g the t r i a l c o u r t t o r e s e r v e any 

d e t e r m i n a t i o n as t o l o s s of e a r n i n g c a p a c i t y u n t i l the 

employee had reached maximum m e d i c a l improvement. The t r i a l 

c o u r t h e l d a h e a r i n g and, on June 24, 2009, made the f o l l o w i n g 

w r i t t e n d e t e r m i n a t i o n : 
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"T h i s m a t t e r came b e f o r e the Court f o r h e a r i n g 
on June 22, 2009, on [ t h e employee's] Renewed Motion 
f o r C o m p e n s a b i l i t y . A f t e r h e a r i n g and c o n s i d e r i n g 
the argument of c o u n s e l , i t i s o r d e r e d as f o l l o w s : 

"The Court f i n d s t h a t t h e r e i s s u f f i c i e n t 
e v i d e n c e t h a t [ t h e employee's] a c c i d e n t d i d a r i s e 
out of and i n the course of h i s employment w i t h the 
[ e m p l o y e r ] . T h e r e f o r e , [ t h e em p l o y e r ] i s 
r e s p o n s i b l e f o r [ t h e employee's] m e d i c a l t r e a t m e n t 
and payment of temporary t o t a l d i s a b i l i t y b e n e f i t s . " 

The employer sought mandamus re v i e w , p u r s u a n t t o Rule 21, 

A l a . R. App. P., w i t h i n the time f o r t a k i n g an ap p e a l from the 

t r i a l c o u r t ' s d e t e r m i n a t i o n . In i t s p e t i t i o n , the employer 

a s s e r t e d not o n l y t h a t the t r i a l c o u r t had e r r e d i n f a i l i n g t o 

make f i n d i n g s of f a c t and c o n c l u s i o n s of law as r e q u i r e d by 

the A c t , see A l a . Code 1975, § 25-5-88, but a l s o t h a t the 

t r i a l c o u r t had e r r e d i n d e t e r m i n i n g the employee's i n j u r y t o 

be compensable. 

Under Wix Corp. v. D a v i s , 945 So. 2d 1040, 1043 ( A l a . 

C i v . App. 2005), and F l u o r E n t e r p r i s e s , I n c . v. Lawshe, 16 So. 

3d 96, 99 ( A l a . C i v . App. 2009), a p e t i t i o n f o r an 

e x t r a o r d i n a r y w r i t t h a t e r r a n t l y c h a l l e n g e s the c o r r e c t n e s s of 

a f i n a l , a p p e a l a b l e judgment e n t e r e d i n a w o r k e r s ' 

compensation a c t i o n w i l l n o n e t h e l e s s s u p p o r t t h i s c o u r t ' s 

r e v i e w of the p e r t i n e n t judgment by a p p e a l . As we w i l l 
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e x p l a i n h e r e i n , we conclude t h a t the employer's mandamus 

p e t i t i o n i s , i n f a c t , more p r o p e r l y t r e a t e d as an a p p e a l 

p u r s u a n t t o A l a . Code 1975, § 12-22-2, which a u t h o r i z e s 

a p p eals from " f i n a l " judgments. 

In v a r i o u s c o n t e x t s , t h i s c o u r t has c o n s i d e r e d whether 

a p a r t i c u l a r t r i a l - c o u r t d e c i s i o n a d j u d i c a t i n g l i a b i l i t y under 

the A c t i s or i s not a " f i n a l judgment" w i t h i n the scope of 

A l a . Code 1975, § 12-22-2. To be s u r e , a mere c o m p e n s a b i l i t y  

d e t e r m i n a t i o n t h a t awards no r e l i e f , o t h e r than d i r e c t i n g an 

employer t o a l l o w m e d i c a l t r e a t m e n t , i s not a " f i n a l judgment" 

t h a t i s s u b j e c t t o a p p e l l a t e r e v i e w , but i s i n s t e a d r e v i e w a b l e 

by an a p p e l l a t e c o u r t o n l y by a p e t i t i o n f o r a w r i t of 

mandamus. See SouthernCare, I n c . v. Cowart, [Ms. 2071117, 

J u l y 31, 2009] ___ So. 3d ___ ( A l a . C i v . App. 2009). 

However, as F l u o r E n t e r p r i s e s i n d i c a t e s , the r u l e i s now 

emerging t h a t when a t r i a l c o u r t goes f u r t h e r , and awards 

m e d i c a l b e n e f i t s and t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s i n 

a d d i t i o n t o d e t e r m i n i n g c o m p e n s a b i l i t y , the t r i a l c o u r t has 

r e n d e r e d a f i n a l judgment t h a t i s s u s c e p t i b l e t o a p p e l l a t e 

r e v i e w . See F l u o r E n t e r p r i s e s , 16 So. 2d a t 99; BE & K, I n c .  

v. Weaver, 743 So. 2d 476, 480 ( A l a . C i v . App. 1999); and Ex 
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p a r t e DCH R e g ' l Med. C t r . , 571 So. 2d 1162, 1164-65 ( A l a . C i v . 

App. 1990) . A l t h o u g h F l u o r E n t e r p r i s e s i s i n t e n s i o n w i t h 

c e r t a i n o t h e r d e c i s i o n s of t h i s c o u r t c i t e d by the employee, 

such as SCI Alabama F u n e r a l S e r v i c e s , I n c . v. H e s t e r , 984 So. 

2d 1207, 1209-10 ( A l a . C i v . App. 2007) (main o p i n i o n i n which 

one judge c o n c u r r e d and f o u r judges c o n c u r r e d i n the r e s u l t ) , 

we are persuaded t o f o l l o w the r e a s o n i n g of F l u o r E n t e r p r i s e s , 

a more r e c e n t (and, we might add, unanimous) o p i n i o n of t h i s 

c o u r t . 

The t r i a l c o u r t ' s June 24, 2009, r u l i n g d e t e r m i n e d , 

a l b e i t summarily, t h a t the employee's a c c i d e n t arose out of 

and i n the course of h i s employment, t h a t the employer was 

r e s p o n s i b l e f o r the employee's m e d i c a l t r e a t m e n t , and t h a t the 

employer was r e s p o n s i b l e f o r payment of t e m p o r a r y - t o t a l -

d i s a b i l i t y b e n e f i t s . Moreover, i t i s u n d i s p u t e d t h a t the 

employee has not reached maximum m e d i c a l improvement so as t o 

r ender r i p e f o r d e c i s i o n the i s s u e of the employee's 

e n t i t l e m e n t , i f any, t o p e r m a n e n t - d i s a b i l i t y b e n e f i t s under 

the A c t . Under F l u o r E n t e r p r i s e s , a "judgment d e t e r m i n i n g 

c o m p e n s a b i l i t y and awarding b o t h m e d i c a l b e n e f i t s and 

t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s [ i s ] f i n a l f o r purposes of 

5 



2080928 

a p p e a l , " 16 So. 3d a t 99, and we t h e r e f o r e r e j e c t the 

employee's c o n t e n t i o n t h a t the r u l i n g under r e v i e w i s not a 

f i n a l judgment. 

Having c o n c l u d e d t h a t an a p p e a l , and not a mandamus 

p e t i t i o n , i s the p r o p e r p r o c e d u r a l v e h i c l e by which t o seek 

r e v i e w of the t r i a l c o u r t ' s r u l i n g , we next t u r n t o the 

employer's c o n t e n t i o n t h a t the t r i a l c o u r t e r r e d i n f a i l i n g t o 

make f i n d i n g s of f a c t or t o s t a t e c o n c l u s i o n s of law. The 

employer r e l i e s upon § 25-5-88, A l a . Code 1975, a p o r t i o n of 

the A c t , which p r o v i d e s : 

"[A worker's compensation] a c t i o n s h a l l p r o c e e d i n 
accordance w i t h and s h a l l be governed by the same 
r u l e s and s t a t u t e s as govern c i v i l a c t i o n s , except 
as o t h e r w i s e p r o v i d e d i n t h i s a r t i c l e and A r t i c l e 2 
of t h i s c h a p t e r , and except t h a t a l l c i v i l a c t i o n s 
f i l e d hereunder s h a l l be p r e f e r r e d a c t i o n s and s h a l l 
be s e t down and t r i e d as e x p e d i t i o u s l y as p o s s i b l e . 
A t the h e a r i n g or any adjournment t h e r e o f the c o u r t 
s h a l l hear such w i t n e s s e s as may be p r e s e n t e d by 
each p a r t y , and i n a summary manner w i t h o u t a j u r y , 
u n l e s s one i s demanded t o t r y the i s s u e of w i l l f u l 
m isconduct on the p a r t of the employee, s h a l l d e c i d e 
the c o n t r o v e r s y . T h i s d e t e r m i n a t i o n s h a l l be f i l e d 
i n w r i t i n g w i t h the c l e r k of s a i d c o u r t , and 
judgment s h a l l be e n t e r e d t h e r e o n i n the same manner 
as i n c i v i l a c t i o n s t r i e d i n the s a i d c i r c u i t c o u r t 
and s h a l l c o n t a i n a statement of the law and f a c t s  
and c o n c l u s i o n s as d e termined by s a i d judge." 

(Emphasis added.) 

6 



2080928 

As § 25-5-88 i s c u r r e n t l y i n t e r p r e t e d , "any f i n a l 

judgment i n a workers' compensation case e n t e r e d beyond the 

i n i t i a l p l e a d i n g s , i n c l u d i n g a summary judgment, must comply 

w i t h t h a t p o r t i o n of § 25-5-88 r e q u i r i n g the t r i a l c o u r t t o 

s t a t e f i n d i n g s of f a c t and c o n c l u s i o n s of law." A l p i n e Assoc.  

Indus. S e r v s . , I n c . v. Smitherman, 897 So. 2d 391, 394 ( A l a . 

C i v . App. 2004) ( f o o t n o t e and emphasis o m i t t e d ) . However, as 

the employer c o r r e c t l y n o t e s , the t r i a l c o u r t ' s June 24, 2009, 

judgment c o n t a i n s no f i n d i n g s of f a c t or c o n c l u s i o n s of law as 

t o the c o m p e n s a b i l i t y i s s u e . Because the t r i a l c o u r t has not 

s u b s t a n t i a l l y c o m p l i e d w i t h § 25-5-88, we must r e v e r s e the 

t r i a l c o u r t ' s judgment and remand the cause f o r f u r t h e r 

p r o c e e d i n g s . See, e.g., Massey C h e v r o l e t , I n c . v. A d e r h o l d , 

991 So. 2d 750, 751 ( A l a . C i v . App. 2008). On remand, any new 

judgment e n t e r e d by the t r i a l c o u r t , whether on o n l y the 

m e d i c a l - t r e a t m e n t and t e m p o r a r y - b e n e f i t s i s s u e s a d d r e s s e d i n 

i t s June 24, 2009, d e c i s i o n or on a l l the i s s u e s p r e s e n t e d , 

s h o u l d conform t o the r e q u i r e m e n t s of § 25-5-88. 1 

1Because we r e v e r s e the t r i a l c o u r t ' s judgment on the 
b a s i s t h a t i t d i d not comply w i t h § 25-5-88, we p r e t e r m i t 
c o n s i d e r a t i o n of the p a r t i e s ' arguments c o n c e r n i n g the 
c o r r e c t n e s s of the t r i a l c o u r t ' s d e t e r m i n a t i o n r e g a r d i n g 
c a u s a t i o n . Compare S l i m f o l d Mfg. Co. v. M a r t i n , 417 So. 2d 
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REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

199 ( A l a . C i v . App. 1981), and Wal-Mart S t o r e s , I n c . v.  
Morgan, 830 So. 2d 741 ( A l a . C i v . App. 2002), w i t h Ex p a r t e  
Byrom, 895 So. 2d 942 ( A l a . 2004), and Brown v. P a t t o n , [Ms. 
2070810, A p r i l 17, 2009] So. 3d ( A l a . C i v . App. 2009) . 
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