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C h r i s t o p h e r Lee Tucker ("the husband") appeals from a 

judgment of the Morgan C i r c u i t C ourt ("the t r i a l c o u r t " ) t h a t 

d i v o r c e d him from Amy M i c h e l l e Tucker ("the w i f e " ) . 
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P r o c e d u r a l H i s t o r y 

The husband and the w i f e were m a r r i e d i n 1995 and t h e y 

s e p a r a t e d i n August 2007. Two c h i l d r e n were born of the 

p a r t i e s ' m a r r i a g e , b o t h boys, born i n January 2004 and J u l y 

2005 ( r e f e r r e d t o c o l l e c t i v e l y as "the c h i l d r e n " ) . On December 

3, 2007, the w i f e f i l e d a c o m p l a i n t f o r a d i v o r c e a g a i n s t the 

husband. The w i f e sought c e r t a i n pendente l i t e r e l i e f as w e l l 

as permanent r e l i e f such as c u s t o d y of the c h i l d r e n , c h i l d 

s u p p o r t , an e q u i t a b l e d i v i s i o n o f the p a r t i e s ' m a r i t a l 

p r o p e r t y and debt, p e r i o d i c alimony, and an award of a t t o r n e y 

f e e s . On December 12, 2007, b e f o r e he was s e r v e d w i t h the 

w i f e ' s c o m p l a i n t , the husband f i l e d a c o m p l a i n t f o r a d i v o r c e 

a g a i n s t the w i f e . The husband sought, among o t h e r t h i n g s , 

c u s t o d y of the c h i l d r e n , c h i l d s u p p o r t , and an e q u i t a b l e 

d i v i s i o n of the p a r t i e s ' m a r i t a l p r o p e r t y and debt, as w e l l as 

c e r t a i n pendente l i t e r e l i e f . The t r i a l c o u r t s u b s e q u e n t l y 

c o n s o l i d a t e d the p a r t i e s ' c o m p l a i n t s f o r a d i v o r c e and deemed 

the husband's c o m p l a i n t a c o u n t e r - c o m p l a i n t . The husband l a t e r 

answered the w i f e ' s c o m p l a i n t . 

On F e b r u a r y 26, 2008, the t r i a l c o u r t conducted a h e a r i n g 

on the p a r t i e s ' pending motions f o r pendente l i t e r e l i e f . On 
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March 7, 2008, the t r i a l c o u r t e n t e r e d an amended pendente 

l i t e o r d e r 1 t h a t , among o t h e r t h i n g s : awarded the w i f e 

temporary e x c l u s i v e p o s s e s s i o n of the m a r i t a l r e s i d e n c e ; 

awarded the w i f e temporary s o l e l e g a l and p h y s i c a l 2 c u s t o d y of 

the c h i l d r e n ; awarded the husband c e r t a i n v i s i t a t i o n r i g h t s , 

"pending a f i n a l h e a r i n g " ; o r d e r e d the husband t o pay $862 a 

month i n c h i l d s u p p o r t ; and o r d e r e d the p a r t i e s t o each pay 

o n e - h a l f of f i x e d monthly, semi-annual, or annual expenses, 

u n l e s s they c o u l d agree o t h e r w i s e . 

A l s o on March 7, 2008, the w i f e f i l e d a motion t o 

propound more than 40 i n t e r r o g a t o r i e s on the husband and 

s e r v e d the husband w i t h d i s c o v e r y i n the form of 

i n t e r r o g a t o r i e s and r e q u e s t s f o r p r o d u c t i o n of documents. The 

w i f e ' s motion t o propound more than 40 i n t e r r o g a t o r i e s was 

never s p e c i f i c a l l y g r a n t e d by the t r i a l c o u r t . On or about 

June 12, 2008, the w i f e f i l e d a motion t o compel the husband 

t o respond t o her d i s c o v e r y r e q u e s t s . On June 17, 2008, the 

1The t r i a l c o u r t had e n t e r e d a " s t a n d i n g " pendente l i t e 
o r d e r on December 27, 2007, t h a t d i d not address the s p e c i f i c 
pendente l i t e r e l i e f r e q u e s t e d by the p a r t i e s . 

2The t r i a l c o u r t e n t e r e d a second amended pendente l i t e 
o r d e r on March 7, 2008, t h a t awarded the w i f e s o l e p h y s i c a l 
c u s t o d y i n a d d i t i o n t o s o l e l e g a l c u s t o d y . 
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t r i a l c o u r t o r d e r e d the husband t o respond t o the w i f e ' s 

d i s c o v e r y r e q u e s t s w i t h i n 15 days. On or about J u l y 3, 2008, 

the husband f i l e d h i s response t o the w i f e ' s i n t e r r o g a t o r i e s . 

On August 26, 2008, the p a r t i e s reached a temporary agreement 

on a l l pending motions; however, the t r i a l c o u r t ' s pendente 

l i t e o r d e r i n c o r p o r a t i n g t h a t argument d i d not address any 

d i s c o v e r y i s s u e s . 

The w i f e s e r v e d a second s e t of i n t e r r o g a t o r i e s and a 

second s e t of r e q u e s t s f o r p r o d u c t i o n of documents on the 

husband on or about September 26, 2008. On November 12, 2008, 

the w i f e f i l e d a motion t o compel a response t o her 

i n t e r r o g a t o r i e s and r e q u e s t s f o r p r o d u c t i o n of documents and 

a motion f o r s a n c t i o n s . The w i f e a l l e g e d t h a t the husband, i n 

response t o her f i r s t s e t of r e q u e s t e d d i s c o v e r y , had p r o v i d e d 

no answers or responses, or he had p r o v i d e d i n c o m p l e t e answers 

or responses. The w i f e a l l e g e d t h a t the husband had not 

responded t o her second s e t of d i s c o v e r y r e q u e s t s . The w i f e 

r e q u e s t e d t h a t the t r i a l c o u r t e n t e r s a n c t i o n s a g a i n s t the 

husband i n accordance w i t h Rule 37, A l a . R. C i v . P.3 

3 W i t h her motion f o r s a n c t i o n s , the w i f e s u b m i t t e d a 
l e t t e r d a t e d September 26, 2008, t h a t was a d d r e s s e d t o the 
husband's a t t o r n e y t h a t s t a t e d t h a t a p p r o x i m a t e l y 9 
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On November 1 3 , 2008, the t r i a l c o u r t e n t e r e d an o r d e r 

t h a t g r a n t e d the w i f e ' s motion t o c o mpel, and i t o r d e r e d the 

husband t o respond t o the w i f e ' s d i s c o v e r y r e q u e s t s w i t h i n 15 

days of the e n t r y of the t r i a l c o u r t ' s o r d e r . I n t h a t o r d e r , 

the t r i a l c o u r t warned t h a t f a i l u r e t o comply w i t h the o r d e r 

c o u l d r e s u l t i n s a n c t i o n s a g a i n s t the husband. 

On December 3 , 2008, the w i f e f i l e d a second motion f o r 

s a n c t i o n s . She a l l e g e d t h a t the husband had f a i l e d t o comply 

w i t h the t r i a l c o u r t ' s November 1 3 , 2008, o r d e r c o m p e l l i n g the 

husband t o answer the w i f e ' s d i s c o v e r y r e q u e s t s . On December 

8, 2008, the t r i a l c o u r t e n t e r e d an o r d e r t h a t " c o n d i t i o n a l l y 

g r a n t e d " the w i f e ' s motion f o r s a n c t i o n s a g a i n s t the husband. 

The t r i a l c o u r t s t a t e d : " D e f a u l t judgment s h a l l be e n t e r e d 

a g a i n s t the [ h u s b a n d ] f o r a l l r e l i e f r e q u e s t e d by the [ w i f e ] , 

and the [husband]'s c o u n t e r c l a i m w i l l be d i s m i s s e d on December 

2 2 , 2008, u n l e s s the [ h u s b a n d ] com p l i e s w i t h t h i s c o u r t ' s 

p r i o r o r d e r b e f o r e December 2 2 , 2008." 

i n t e r r o g a t o r i e s from her f i r s t s e t of i n t e r r o g a t o r i e s were not 
a d e q u a t e l y answered and t h a t 21 of her i n i t i a l r e q u e s t s f o r 
p r o d u c t i o n of documents were e i t h e r unanswered or i n a d e q u a t e l y 
answered. The w i f e a l s o s u b m i t t e d a l e t t e r d a t e d October 28, 
2008, add r e s s e d t o the husband's a t t o r n e y t h a t r e q u e s t e d a 
response t o her second s e t o f d i s c o v e r y r e q u e s t s w i t h i n 7 
d a y s . 
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On December 12, 2008, the husband f i l e d a motion t o deny 

and revoke s a n c t i o n s . He a l l e g e d t h a t h i s a t t o r n e y (who had 

f i l e d an appearance on December 12, 2008, as the husband's 

t h i r d a t t o r n e y i n the d i v o r c e p r o c e e d i n g ) c o u l d not complete 

the w i f e ' s d i s c o v e r y r e q u e s t s i n the time a l l o t t e d by the 

t r i a l c o u r t . The husband sought a c o n t i n u a n c e of the f i n a l 

h e a r i n g and an e x t e n s i o n of the time a l l o t t e d f o r him t o 

respond t o the w i f e ' s d i s c o v e r y r e q u e s t s . On December 19, 

2008, the husband f i l e d a motion t o p r o v i d e d i s c o v e r y and 

a v o i d s a n c t i o n s . I n t h a t motion, the husband a l l e g e d t h a t the 

r e c o r d s sought by the w i f e were voluminous and would p l a c e an 

undue burden on the husband. The husband, " i n an attempt t o 

make a good f a i t h e f f o r t t o r e s o l v e t h i s m a t t e r , " proposed " t o 

a l l o w the [ w i f e ] t o v i s i t h i s p l a c e of b u s i n e s s and i n s p e c t 

the r e c o r d s . " The husband f u r t h e r proposed t h a t the w i f e c o u l d 

take "any summary f i n a n c i a l d a t a " but t h a t s p e c i f i c r e c o r d s 

c o u l d not be t a k e n . On J a n u a r y 6, 2009, the t r i a l c o u r t 

g r a n t e d the husband's r e q u e s t f o r a c o n t i n u a n c e , and i t s e t 

the f i n a l h e a r i n g f o r A p r i l 6, 2009. On J a n u a r y 8, 2009, the 

t r i a l c o u r t d e n i e d the husband's pending motions as moot. 

On J a n u a r y 16, 2009, the w i f e f i l e d an a p p l i c a t i o n f o r 
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e n t r y of d e f a u l t , a s u p p o r t i n g a f f i d a v i t s i g n e d by the w i f e ' s 

a t t o r n e y , and t e s t i m o n y of the w i f e i n the form of a s i g n e d 

a f f i d a v i t . The w i f e r e q u e s t e d t h a t the t r i a l c o u r t e n t e r 

d e f a u l t a g a i n s t the husband f o r h i s f a i l u r e t o p r o v i d e 

d i s c o v e r y responses and f o r h i s f a i l u r e t o comply w i t h the 

t r i a l c o u r t ' s o r d e r s . I n the s u p p o r t i n g a f f i d a v i t , the w i f e ' s 

a t t o r n e y s t a t e d t h a t the husband had f a i l e d t o comply w i t h the 

t r i a l c o u r t ' s December 8, 2008, o r d e r t h a t r e q u i r e d the 

husband t o respond t o the w i f e ' s d i s c o v e r y r e q u e s t s by 

December 22, 2008. The w i f e , i n her s u p p o r t i n g a f f i d a v i t , 

s t a t e d t h a t she and the husband were over the age of 19, t h a t 

they were r e s i d e n t s of Morgan County, t h a t she had r e s i d e d i n 

Morgan County f o r more than s i x months i m m e d i a t e l y p r e c e d i n g 

the f i l i n g of her c o m p l a i n t f o r a d i v o r c e , t h a t she and the 

husband were m a r r i e d on June 10, 1995, t h a t t h e y had s e p a r a t e d 

on August 20, 2007, t h a t two c h i l d r e n had been born of the 

m a r r i a g e , t h a t she was not pregnant, t h a t the husband had 

committed a c t s of a d u l t e r y , t h a t she and the husband were 

i n c o m p a t i b l e , and t h a t t h e r e was no p o s s i b i l i t y of 

r e c o n c i l i a t i o n between the p a r t i e s . 

The next e n t r y i n the c a s e - a c t i o n summary i s the e n t r y of 
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a " f i n a l decree of d i v o r c e " by the t r i a l c o u r t on J a n u a r y 27, 

2009. 4 The judgment s t a t e d t h a t the cause had been s u b m i t t e d 

on the w i f e ' s c o m p l a i n t f o r a d i v o r c e , the husband's answer 

and c o u n t e r - c o m p l a i n t f o r a d i v o r c e , the w i f e ' s motion t o 

compel and motion f o r s a n c t i o n s , the w i f e ' s second motion f o r 

s a n c t i o n s , and the t r i a l c o u r t ' s o r d e r s d a t e d November 13 and 

December 13, 2008. 5 In i t s judgment, the t r i a l c o u r t h e l d 

t h a t the w i f e was " e n t i t l e d t o the r e l i e f p r a y e d f o r i n s a i d 

C o m p l a i n t and subsequent motions f o r s a n c t i o n s . " 6 The t r i a l 

c o u r t d i s m i s s e d the husband's c o u n t e r c l a i m f o r a d i v o r c e and 

d i v o r c e d the p a r t i e s on the ground of a d u l t e r y , awarded s o l e 

l e g a l and p h y s i c a l c u s t o d y of the c h i l d r e n t o the w i f e , 

4The d i v o r c e judgment was not e n t e r e d i n the S t a t e 
J u d i c i a l I n f o r m a t i o n System u n t i l J a n u a r y 30, 2009. 

5 N e i t h e r the c a s e - a c t i o n summary nor S t a t e J u d i c i a l 
I n f o r m a t i o n System ( " S J I S " ) c o n t a i n s an e n t r y of an o r d e r on 
December 13, 2008. The t r i a l c o u r t , i n i t s judgment, r e f e r s t o 
the December 13, 2008, o r d e r as " t h e C o u r t ' s o r d e r g r a n t i n g 
s a n c t i o n s . " Based on t h a t statement, we conclude t h a t the 
t r i a l c o u r t was r e f e r r i n g t o i t s o r d e r d a t e d December 8, 2008, 
which appears i n the c a s e - a c t i o n summary and i n S J I S . 

6 A l t h o u g h the t r i a l c o u r t d i d not s p e c i f i c a l l y d e c l a r e the 
d i v o r c e judgment t o be a " d e f a u l t judgment," we i n t e r p r e t t h i s 
statement made by the t r i a l c o u r t as c o n f i r m a t i o n t h a t the 
t r i a l c o u r t i n t e n d e d t o e n t e r a judgment by d e f a u l t a g a i n s t 
the husband as a s a n c t i o n f o r h i s f a i l u r e t o comply w i t h 
d i s c o v e r y o r d e r s , as s t a t e d i n the t r i a l c o u r t ' s December 8, 
2008, o r d e r . 

8 



2080912 

o r d e r e d the husband t o pay c h i l d s u p p o r t f o r the c h i l d r e n i n 

the amount of $1,669.84 a month, and o r d e r e d a s p e c i f i c 

d i v i s i o n of the p a r t i e s ' m a r i t a l p r o p e r t y and d e b t s . 

On F e b r u a r y 13, 2009, the husband f i l e d a motion t o s e t 

a s i d e the d i v o r c e judgment, t o g r a n t a f i n a l h e a r i n g , and t o 

h o l d the w i f e i n contempt. The husband argued, among o t h e r 

t h i n g s , t h a t he had f i l e d answers t o the w i f e ' s 

i n t e r r o g a t o r i e s , t h a t he had o f f e r e d " t o s e t up a t a b l e i n the 

back of h i s s t o r e t o a l l o w the documents t o be r e v i e w e d , " and 

t h a t the " t e s t i m o n y " of the w i f e was " d e v o i d of m e r i t . " The 

husband r e q u e s t e d r e l i e f i n the form of a f i n a l h e a r i n g . 

The t r i a l c o u r t h e l d a h e a r i n g on the husband's motion t o 

s e t a s i d e the d i v o r c e judgment on A p r i l 28, 2009. On May 11, 

2009, the t r i a l c o u r t e n t e r e d an o r d e r d e n y i n g the husband's 

motion t o s e t a s i d e the d i v o r c e judgment. In i t s o r d e r , the 

t r i a l c o u r t s t a t e d t h a t " c o u n s e l f o r the [ h u s b a n d ] a d m i t t e d 

t h a t the [ h u s b a n d ] was i n d e f a u l t " and t h a t the w i f e ' s c o u n s e l 

had argued t h a t " t h e law s u p p o r t e d the [ t r i a l ] c o u r t ' s e n t r y 

of d e f a u l t a g a i n s t the [ h u s b a n d ] f o r a l l r e l i e f r e q u e s t e d by 

the [ w i f e ] and d i s m i s s a l of the [husband]'s c o u n t e r c l a i m . " The 

t r i a l c o u r t found t h a t the husband never had f i l e d an 
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o b j e c t i o n t o the w i f e ' s d i s c o v e r y r e q u e s t s and t h a t the 

husband had f a i l e d t o comply w i t h the t r i a l c o u r t ' s November 

13, 2008, o r d e r by December 22, 2008. The husband t i m e l y f i l e d 

a n o t i c e of a p p e a l t o t h i s c o u r t . 

I s s u e s 

On a p p e a l the husband r a i s e s s e v e r a l i s s u e s f o r r e v i e w by 

t h i s c o u r t . F i r s t , the husband argues t h a t t h e r e was no 

e v i d e n c e t o s u p p o r t the d i v o r c e judgment. S p e c i f i c a l l y , he 

c h a l l e n g e s the f i n d i n g of a d u l t e r y , a s s e r t i n g t h a t t h e r e was 

no e v i d e n c e t o s u p p o r t t h a t f i n d i n g , and he c h a l l e n g e s the 

t r i a l c o u r t ' s o r d e r r e g a r d i n g c h i l d s u p p o r t because, he 

a s s e r t s , t h e r e was no e v i d e n c e t o s u p p o r t the t r i a l c o u r t ' s 

d e t e r m i n a t i o n of h i s monthly g r o s s income. The husband a l s o 

argues t h a t the d i v o r c e judgment v i o l a t e d R u l e 5 5 ( e ) , A l a . R. 

C i v . P., and R u l e 4 3 ( a ) , A l a . R. C i v . P. F i n a l l y , the husband 

c h a l l e n g e s the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t he f a i l e d t o 

comply w i t h the c o u r t ' s o r d e r s r e g a r d i n g the w i f e ' s d i s c o v e r y 

r e q u e s t s . 

D i s c u s s i o n 

A. The Husband's Noncompliance w i t h D i s c o v e r y Orders 

We w i l l address the l a s t i s s u e r a i s e d by the husband 
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f i r s t . The husband argues t h a t he was i n s u b s t a n t i a l 

compliance w i t h the t r i a l c o u r t ' s o r d e r s c o m p e l l i n g h i s 

response t o the w i f e ' s d i s c o v e r y r e q u e s t s , i n c l u d i n g her 

i n t e r r o g a t o r i e s and her r e q u e s t s f o r p r o d u c t i o n of documents, 

and t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e t o s u p p o r t the t r i a l 

c o u r t ' s judgment r e g a r d i n g h i s compliance w i t h the c o u r t ' s 

d i s c o v e r y o r d e r s . 

" ' I t i s w e l l s e t t l e d t h a t the d e c i s i o n 
whether t o e n t e r a R u l e 4 1 ( b ) [ , A l a . R. 
C i v . P.,7] d i s m i s s a l i s w i t h i n the sound 
d i s c r e t i o n of the t r i a l c o u r t , and such a 
d i s m i s s a l w i l l be r e v e r s e d o n l y i f the 
t r i a l c o u r t exceeded i t s d i s c r e t i o n . A t k i n s  
v. S h i r l e y , 561 So. 2d 1075, 1077 ( A l a . 
1990); R i d d l e s p r i g g e r v. E r v i n , 519 So. 2d 
486, 487 ( A l a . 1987); S t a t e ex r e l . S.M. v.  
A.H., 832 So. 2d 79, 80 ( A l a . C i v . App. 
2002); and C o u l t e r v. S t e w a r t , 726 So. 2d 
726, 728 ( A l a . C i v . App. 1999). However, 
because d i s m i s s a l w i t h p r e j u d i c e i s a 
d r a s t i c s a n c t i o n , i t s h o u l d be a p p l i e d o n l y 
i n extreme s i t u a t i o n s . Smith v. W i l c o x  
County Bd. of Educ., 365 So. 2d 659, 661 
( A l a . 1978). T h e r e f o r e , t h i s c o u r t w i l l 
c a r e f u l l y s c r u t i n i z e o r d e r s d i s m i s s i n g an 
a c t i o n w i t h p r e j u d i c e and o c c a s i o n a l l y w i l l 
f i n d i t n e c e s s a r y t o s e t them a s i d e . I d . In 
r e v i e w i n g the t r i a l c o u r t ' s d i s m i s s a l of an 
a c t i o n , we must determine whether the 
r u l i n g i s s u p p o r t e d by the e v i d e n c e 

7We note t h a t Rule 4 1 ( c ) , A l a . R. C i v . P., s t a t e s t h a t the 
p r o v i s i o n s of Rule 41, A l a . R. C i v . P., a p p l y t o the d i s m i s s a l 
of a c o u n t e r c l a i m . 
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c o n t a i n e d i n the r e c o r d . Nash v. Cosby, 597 
So. 2d 209, 210 ( A l a . 1992); A t k i n s v.  
S h i r l e y , 561 So. 2d a t 1077; and 
R i d d l e s p r i g g e r v. E r v i n , 519 So. 2d a t 
487 .' 

"Blake v. S t i n s o n , 5 So. 3d 615, 617-18 ( A l a . C i v . 
App. 2008). Moreover, ' " [ t ] h e d e c i s i o n c o n c e r n i n g 
the a p p r o p r i a t e s a n c t i o n f o r f a i l u r e t o comply w i t h 
a p r e t r i a l o r d e r ... i s w i t h i n the t r i a l c o u r t ' s 
d i s c r e t i o n , 'and we r e v i e w such d e c i s i o n s t o 
determine whether the t r i a l c o u r t exceeded i t s 
d i s c r e t i o n . ' " ' Cobb v. F i s h e r , 20 So. 3d 1253, 1257 
( A l a . 2009) ( q u o t i n g V e s t a F i r e I n s . Corp. v. Milam  
& Co. C o n s t r . , I n c . , 901 So. 2d 84, 105 ( A l a . 
2 0 0 4 ) ) . " 

Smith v. Davidson, [Ms. 2081188, A p r i l 2, 2010] So. 3d 

, ( A l a . C i v . App. 2010). 

Rule 3 7 ( b ) ( 2 ) ( C ) , A l a . R. C i v . P., a l l o w s a t r i a l c o u r t 

t o e n t e r s a n c t i o n s , i n c l u d i n g d i s m i s s a l of an a c t i o n and e n t r y 

of a d e f a u l t judgment, a g a i n s t a p a r t y who " f a i l s t o obey an 

o r d e r t o p r o v i d e or p e r m i t d i s c o v e r y . " We note t h a t the 

husband has not s p e c i f i c a l l y c h a l l e n g e d the t r i a l c o u r t ' s 

d e c i s i o n t o impose the s a n c t i o n of d i s m i s s i n g h i s c o u n t e r c l a i m 

f o r a d i v o r c e . The husband o n l y c h a l l e n g e s whether t h e r e was 

s u f f i c i e n t e v i d e n c e t o s u p p o r t the t r i a l c o u r t ' s d e t e r m i n a t i o n 

t h a t he f a i l e d t o comply w i t h i t s o r d e r s c o m p e l l i n g him t o 

respond t o the w i f e ' s d i s c o v e r y r e q u e s t s . T h e r e f o r e , t h i s 

o p i n i o n w i l l not address the p r o p r i e t y of the t r i a l c o u r t ' s 

12 
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d e c i s i o n t o d i s m i s s the husband's c o u n t e r c l a i m f o r a d i v o r c e . 

See Tucker v. C u l l m a n - J e f f e r s o n C o u n t i e s Gas D i s t . , 864 So. 2d 

317, 319 ( A l a . 2003) ( q u o t i n g Asam v. Devereaux, 686 So. 2d 

1222, 1224 ( A l a . C i v . App. 1996)) ( h o l d i n g t h a t "'[w]hen an 

a p p e l l a n t f a i l s t o p r o p e r l y argue an i s s u e , t h a t i s s u e i s 

waived and w i l l not be c o n s i d e r e d ' " ) . 

The husband was o r d e r e d t o respond t o the w i f e ' s r e q u e s t s 

f o r p r o d u c t i o n of documents and t o the w i f e ' s i n t e r r o g a t o r i e s . 

As the w i f e p o i n t s out i n her b r i e f on a p p e a l , a t the h e a r i n g 

t o s e t a s i d e the d e f a u l t judgment of d i v o r c e , the husband's 

a t t o r n e y a d m i t t e d t h a t the husband had f a i l e d t o comply w i t h 

the c o u r t ' s o r d e r s r e g a r d i n g the w i f e ' s r e q u e s t e d d i s c o v e r y . 

In h i s r e p l y b r i e f t o t h i s c o u r t , the husband responds by 

s t a t i n g t h a t " [ t ] h e f a c t t h a t t h e r e had been f a i l u r e s t o 

respond t o d i s c o v e r y , more p a r t i c u l a r l y p r o d u c t i o n s r e q u e s t s , 

cannot be d e n i e d . " The husband argues, however, t h a t he was 

i n compliance w i t h the t r i a l c o u r t ' s o r d e r s t o respond t o the 

w i f e ' s r e q u e s t s f o r p r o d u c t i o n o f documents because he 

" o f f e r e d t o produce a l l the documents sought t o be produced." 

The husband does not a l l e g e t h a t he a c t u a l l y produced the 

r e q u e s t e d documents t o the w i f e , and he c i t e s no a u t h o r i t y t o 

13 
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sup p o r t h i s argument t h a t h i s o b l i g a t i o n t o respond t o the 

w i f e ' s r e q u e s t s f o r p r o d u c t i o n of documents was s a t i s f i e d 

s o l e l y by h i s p r o p o s a l t o open h i s b u s i n e s s so t h a t the w i f e 

c o u l d attempt t o l o c a t e the s p e c i f i c documents t h a t she had 

r e q u e s t e d as much as 10 months e a r l i e r . See Rule 2 8 ( a ) ( 1 0 ) , 

A l a . R. App. P. ( r e q u i r i n g an a p p e l l a n t ' s argument on a p p e a l 

t o be s u p p o r t e d " w i t h c i t a t i o n s t o the c a s e s , s t a t u t e s , o t h e r 

a u t h o r i t i e s , and p a r t s of the r e c o r d r e l i e d o n " ) . "'[W]here an 

a p p e l l a n t f a i l s t o c i t e any a u t h o r i t y f o r an argument, [an 

a p p e l l a t e c o u r t ] may a f f i r m the judgment as t o those i s s u e s , 

f o r i t i s n e i t h e r [an a p p e l l a t e c o u r t ] ' s d u t y nor i t s f u n c t i o n 

t o p e r f o r m a l l the l e g a l r e s e a r c h f o r an a p p e l l a n t . ' Rule 

2 8 ( a ) [ ( 1 0 ) ] , A l a . R. App. P." K u l t v. K e l l y , 987 So. 2d 551, 

561 ( A l a . 2007) ( q u o t i n g Sea Calm S h i p p i n g Co., S.A. v. Cooks, 

565 So. 2d 212, 216 ( A l a . 1990)). 

Furthermore, the r e c o r d on appe a l does not c o n t a i n a 

r e c o r d of which p a r t i c u l a r documents t h a t the w i f e r e q u e s t e d 

from the husband, and we have no way of knowing whether a l l 

the documents sought by the w i f e were of the type t h a t would 

be kept a t the husband's p l a c e of b u s i n e s s . I t i s w e l l 

e s t a b l i s h e d t h a t " [ i ] t i s the duty of the ... a p p e l l a n t [ ] t o 

14 
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demonstrate an e r r o r on the p a r t of the t r i a l c o u r t ; t h i s 

c o u r t w i l l not presume such e r r o r on the p a r t of the t r i a l 

c o u r t . " G.E.A. v. D.B.A., 920 So. 2d 1110, 1114 ( A l a . C i v . 

App. 2005) ( c i t i n g M a r v i n ' s , I n c . v. Robertson, 608 So. 2d 

391, 393 ( A l a . 1992)). The husband has not demonstrated t h a t 

the t r i a l c o u r t e r r e d i n f i n d i n g t h a t he had not c o m p l i e d w i t h 

i t s o r d e r s c o m p e l l i n g him t o respond t o the w i f e ' s r e q u e s t s 

f o r p r o d u c t i o n of documents. 

" ' D i s c o v e r y m a t t e r s are w i t h i n the t r i a l c o u r t ' s sound 

d i s c r e t i o n , and [an a p p e l l a t e c o u r t ] w i l l not r e v e r s e a t r i a l 

c o u r t ' s r u l i n g on a d i s c o v e r y i s s u e u n l e s s the t r i a l c o u r t has 

c l e a r l y exceeded i t s d i s c r e t i o n . ' " Ex p a r t e Guaranty P e s t  

C o n t r o l , I n c . , 21 So. 3d 1222, 1225 ( A l a . 2009) ( q u o t i n g Ex 

p a r t e Ocwen F e d e r a l Bank, FSB, 872 So. 2d 810, 813 ( A l a . 

2003)) . We cannot conclude t h a t the husband a f f i r m a t i v e l y 

demonstrated t h a t the t r i a l c o u r t c l e a r l y exceeded i t s 

d i s c r e t i o n when i t determined t h a t the husband f a i l e d t o 

comply w i t h the t r i a l c o u r t ' s o r d e r s c o m p e l l i n g him t o respond 

t o the w i f e ' s r e q u e s t s f o r d i s c o v e r y . The t r i a l c o u r t was 

w i t h i n i t s d i s c r e t i o n t o conclude t h a t the husband's p r o p o s a l 

t o a l l o w the w i f e t o come t o h i s b u s i n e s s and l o c a t e the 

15 
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s p e c i f i c documents she had r e q u e s t e d was not an adequate 

response t o the w i f e ' s r e q u e s t s f o r p r o d u c t i o n of documents. 

Based on i t s c o n c l u s i o n t h a t the husband had not c o m p l i e d w i t h 

the w i f e ' s r e q u e s t s f o r p r o d u c t i o n of documents by the 

December 22, 2008, d e a d l i n e s e t by the t r i a l c o u r t , the t r i a l 

c o u r t was w i t h i n i t s d i s c r e t i o n t o i n v o k e s a n c t i o n s a g a i n s t 

the husband p u r s u a n t t o Rule 3 7 ( b ) , A l a . R. C i v . P.8 

B. The D i v o r c e Judgment i s Unsupported by the Evidence 

The husband a l s o argues t h a t the d i v o r c e judgment, which 

was e n t e r e d i n response t o the w i f e ' s a p p l i c a t i o n f o r e n t r y of 

d e f a u l t , was not s u p p o r t e d by any e v i d e n c e . We agree. 

8Because we conclude t h a t the t r i a l c o u r t d i d not c l e a r l y 
exceed i t s d i s c r e t i o n i n d e t e r m i n i n g t h a t the husband had 
f a i l e d t o comply w i t h i t s o r d e r s r e q u i r i n g him t o respond t o 
the w i f e ' s r e q u e s t s f o r p r o d u c t i o n of documents and, p u r s u a n t 
t o t h a t f i n d i n g , t h a t the t r i a l c o u r t had a u t h o r i t y t o invoke 
s a n c t i o n s a g a i n s t the husband p u r s u a n t t o Rule 37, we make no 
d e t e r m i n a t i o n r e g a r d i n g whether the husband c o m p l i e d w i t h the 
t r i a l c o u r t ' s o r d e r s c o m p e l l i n g him t o respond t o the w i f e ' s 
i n t e r r o g a t o r i e s . 

We note t h a t " [ t ] h e c h o i c e of d i s c o v e r y s a n c t i o n s i s 
w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n and w i l l not be d i s t u r b e d 
on a p p e a l absent g r o s s abuse of d i s c r e t i o n , and then o n l y upon 
a showing t h a t such abuse of d i s c r e t i o n r e s u l t e d i n 
s u b s t a n t i a l harm t o a p p e l l a n t . " I v e r s o n v. X p e r t Tune, I n c . , 
553 So. 2d 82, 87 ( A l a . 1989) ( c i t a t i o n s o m i t t e d ) . As s t a t e d 
above, the husband has not s p e c i f i c a l l y c h a l l e n g e d the t r i a l 
c o u r t ' s d i s m i s s a l of h i s c o u n t e r c l a i m f o r a d i v o r c e . 
T h e r e f o r e , we w i l l not address t h a t i s s u e . 
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The w i f e f i l e d an a p p l i c a t i o n f o r e n t r y of d e f a u l t and, 

i n s u p p o r t of t h a t a p p l i c a t i o n , i n t r o d u c e d e v i d e n c e 

e s t a b l i s h i n g the j u r i s d i c t i o n a l f a c t s n e c e s s a r y t o s u p p o r t a 

d i v o r c e judgment. However, the w i f e d i d not i n t r o d u c e any 

e v i d e n c e t o e s t a b l i s h f a c t s t h a t would su p p o r t the s p e c i f i c 

d i v i s i o n of p r o p e r t y , the award of c h i l d s u p p o r t , the c u s t o d y 

d e t e r m i n a t i o n , or any o t h e r s p e c i f i c r e l i e f t h a t the w i f e was 

awarded i n the d i v o r c e judgment. T h e r e f o r e , we must r e v e r s e 

the d e f a u l t judgment i n s o f a r as i t awards s p e c i f i c r e l i e f t o 

the w i f e . See Rule 5 5 ( e ) , A l a . R. C i v . P. 

A l s o , the w i f e i n t r o d u c e d o n l y her c o n c l u s o r y a s s e r t i o n 

t h a t the husband had committed a d u l t e r y , and she d i d not 

i n t r o d u c e any s p e c i f i c f a c t s s u p p o r t i n g t h a t c o n c l u s i o n or any 

c o r r o b o r a t i n g e v i d e n c e t o s u p p o r t a f i n d i n g of a d u l t e r y . In 

Yates v. Y a t e s , 676 So. 2d 365, 366 ( A l a . C i v . App. 1996), 

t h i s c o u r t h e l d : 

"The a c t of a d u l t e r y may be proven by 
c i r c u m s t a n t i a l e v i d e n c e , but more than a mere 
s u s p i c i o n must be c r e a t e d . In a d d i t i o n , the 
c i r c u m s t a n c e s c r e a t e d must be '"such as would l e a d 
the guarded d i s c r e t i o n of a r e a s o n a b l e and j u s t man 
t o c onclude t h a t the a c t of a d u l t e r y has been 
committed."' Rowe v. Rowe, 575 So. 2d 584, 587 ( A l a . 
C i v . App. 1991) ( c i t a t i o n o m i t t e d ) . The t e s t i m o n y of 
one spouse as t o the o t h e r spouse's c o n f e s s i o n of 
a d u l t e r y i s , a l o n e , i n s u f f i c i e n t t o w a r r a n t a 
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d i v o r c e on the grounds of a d u l t e r y , and t h a t 
t e s t i m o n y i s a d m i s s i b l e o n l y i n c o r r o b o r a t i o n of 
o t h e r e v i d e n c e t e n d i n g t o e s t a b l i s h the o f f e n s e . 
Percey v. Percey, 617 So. 2d 682 ( A l a . C i v . App. 
1992). " 

Because the w i f e d i d not i n t r o d u c e any ev i d e n c e t o 

c o r r o b o r a t e her c o n c l u s o r y a l l e g a t i o n of a d u l t e r y , we must 

r e v e r s e the d e f a u l t judgment i n s o f a r as i t g r a n t e d the d i v o r c e 

on the ground of a d u l t e r y . 9 

However, because the w i f e i n t r o d u c e d e v i d e n c e 

e s t a b l i s h i n g the j u r i s d i c t i o n a l f a c t s n e c e s s a r y t o sup p o r t a 

d i v o r c e , we a f f i r m the d e f a u l t judgment i n s o f a r as i t 

d i s s o l v e d the bonds of matrimony. We remand t h i s case f o r 

f u r t h e r p r o c e e d i n g s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

9The w i f e argues t h a t the husband a d m i t t e d t o com m i t t i n g 
a d u l t e r y ; however, the husband a d m i t t e d o n l y t h a t he began a 
" r e l a t i o n s h i p " w i t h a woman " l o n g a f t e r the p a r t i e s s e p a r a t e d " 
w i t h o u t s p e c i f y i n g whether the r e l a t i o n s h i p was s e x u a l . 
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