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PITTMAN, J u d g e . 

The A l a b a m a S t a t e P e r s o n n e l B o a r d ("the B o a r d " ) a p p e a l s 

f r o m a judgment o f t h e W a s h i n g t o n C i r c u i t C o u r t t h a t r e v e r s e d 

an o r d e r o f t h e B o a r d t h a t h a d u p h e l d t h e d i s m i s s a l o f J o s e p h 

D u e i t t , an employee o f t h e Ala b a m a D e p a r t m e n t o f 



2080899 

T r a n s p o r t a t i o n ("DOT"). We r e v e r s e t h e c i r c u i t c o u r t ' s 

j u d g m e n t . 

The r e c o r d shows t h a t D u e i t t was h i r e d b y DOT i n 2004. 

On a Sunday e v e n i n g i n F e b r u a r y 2006 D u e i t t was d r i v i n g a DOT 

v e h i c l e f r o m h i s p r i m a r y r e s i d e n c e t o h i s s e c o n d a r y r e s i d e n c e 

when he was i n v o l v e d i n a s i n g l e - v e h i c l e w r e c k t h a t r e s u l t e d 

i n t h e t o t a l l o s s o f t h e v e h i c l e . An A l a b a m a S t a t e T r o o p e r 

was d i s p a t c h e d t o t h e s c e n e , a r r i v e d 90 m i n u t e s l a t e r , and 

b e gan i n v e s t i g a t i n g . A f t e r h a v i n g d e t e c t e d an o d o r o f a l c o h o l 

f r o m b o t h i n s i d e t h e v e h i c l e D u e i t t h a d b e e n d r i v i n g and 

D u e i t t h i m s e l f , t h e t r o o p e r a d m i n i s t e r e d t h r e e h a n d h e l d -

b r e a t h a l y z e r t e s t s t h a t y i e l d e d b l o o d - a l c o h o l r e a d i n g s v a r y i n g 

f r o m 0.11% t o 0.15%, o r i n e x c e s s o f t h e p r e s u m p t i v e l e g a l 

l i m i t o f .08% u n d e r A l a . Code 197 5 , § 32-5A-191. The t r o o p e r 

t h e n t r a n s p o r t e d D u e i t t t o t h e W a s h i n g t o n C o u n t y j a i l , w here 

a f u r t h e r b r e a t h t e s t showed D u e i t t ' s b l o o d - a l c o h o l l e v e l t o 

be 0.12%. The t r o o p e r ' s i n c i d e n t r e p o r t i n d i c a t e d t h a t D u e i t t 

h a d b e e n d r i v i n g u n d e r t h e i n f l u e n c e o f a l c o h o l ("DUI") and 

h a d e x c e e d e d t h e p o s t e d s p e e d l i m i t w h i l e a p p r o a c h i n g a c u r v e . 

DOT s o o n t h e r e a f t e r a d v i s e d D u e i t t t h a t he was t h e 

s u b j e c t o f a p r e - t e r m i n a t i o n h e a r i n g s c h e d u l e d f o r M a r c h 2006. 
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A f t e r t h e h e a r i n g , DOT t e r m i n a t e d D u e i t t ' s employment i n May 

2006. DOT s t a t e d , i n v a r i o u s i t e m s o f c o r r e s p o n d e n c e w i t h 

D u e i t t and i n f i l i n g s w i t h t h e c i r c u i t c o u r t , t h a t i t h a d 

t e r m i n a t e d D u e i t t ' s employment b e c a u s e he h a d d r i v e n a s t a t e 

v e h i c l e w i t h o u t a u t h o r i z a t i o n , h a d d r i v e n t h a t v e h i c l e w h i l e 

i n t o x i c a t e d , and h a d been i n v o l v e d i n a w r e c k t h a t h a d 

r e s u l t e d i n t h e t o t a l l o s s o f t h a t v e h i c l e . 

D u e i t t a p p e a l e d f r o m t h e t e r m i n a t i o n o r d e r t o t h e B o a r d , 

who a s s i g n e d t h e c a s e t o an a d m i n i s t r a t i v e l a w j u d g e ( " A L J " ) . 

The A L J h e l d a h e a r i n g and recommended t o t h e B o a r d t h a t DOT's 

t e r m i n a t i o n o r d e r be u p h e l d . The B o a r d a c c e p t e d t h e A L J ' s 

r e c o m m e n d a t i o n an d u p h e l d t h e d i s m i s s a l . D u e i t t t h e n a p p e a l e d 

t o t h e c i r c u i t c o u r t . T h a t c o u r t , i n i t s f i n a l j u d g m e n t , 

d e t e r m i n e d t h a t t h e B o a r d ' s d e c i s i o n was " n o t s u p p o r t e d b y 

s u b s t a n t i a l e v i d e n c e " and o r d e r e d t h a t DOT r e i n s t a t e D u e i t t 

w i t h b a c k p a y d a t i n g t o May 2006. The B o a r d t h e n a p p e a l e d t o 

t h i s c o u r t . 

The s t a n d a r d o f a p p e l l a t e r e v i e w t o be a p p l i e d b y t h e 

c i r c u i t c o u r t s and b y t h i s c o u r t i n r e v i e w i n g t h e d e c i s i o n s o f 

a d m i n i s t r a t i v e a g e n c i e s i s t h e same. See A l a b a m a Dep't o f  

Y o u t h S e r v s . v. S t a t e P e r s . Bd., 7 So. 3d 380, 384 ( A l a . C i v . 
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App. 2 0 0 8 ) . T h a t p r e v a i l i n g s t a n d a r d i s d e f e r e n t i a l t o w a r d 

t h e d e c i s i o n o f t h e a g e n c y : 

" J u d i c i a l r e v i e w o f an a g e n c y ' s a d m i n i s t r a t i v e 
d e c i s i o n i s l i m i t e d t o d e t e r m i n i n g w h e t h e r t h e 
d e c i s i o n i s s u p p o r t e d b y s u b s t a n t i a l e v i d e n c e , 
w h e t h e r t h e a g e n c y ' s a c t i o n s were r e a s o n a b l e , and 
w h e t h e r i t s a c t i o n s were w i t h i n i t s s t a t u t o r y a n d 
c o n s t i t u t i o n a l p o w e r s . ... J u d i c i a l r e v i e w i s a l s o 
l i m i t e d b y t h e p r e s u m p t i o n o f c o r r e c t n e s s w h i c h 
a t t a c h e s t o a d e c i s i o n b y an a d m i n i s t r a t i v e a g e n c y . " 

A l a b a m a M e d i c a i d A g e n c y v. P e o p l e s , 549 So. 2d 504, 506 ( A l a . 

C i v . App. 1 9 8 9 ) . A l s o , t h e A l a b a m a A d m i n i s t r a t i v e P r o c e d u r e 

A c t p r o v i d e s t h a t , 

" [ e ] x c e p t where j u d i c i a l r e v i e w i s by t r i a l de novo, 
t h e a g e n c y o r d e r s h a l l be t a k e n as p r i m a f a c i e j u s t 
a n d r e a s o n a b l e and t h e c o u r t s h a l l n o t s u b s t i t u t e 
i t s j u d g m e n t f o r t h a t o f t h e a g e n c y as t o t h e w e i g h t 
o f t h e e v i d e n c e on q u e s t i o n s o f f a c t , e x c e p t where 
o t h e r w i s e a u t h o r i z e d by s t a t u t e . " 

A l a . Code 1975, § 4 1 - 2 2 - 2 0 ( k ) . " N e i t h e r t h i s c o u r t n o r t h e 

t r i a l c o u r t may s u b s t i t u t e i t s j u d gment f o r t h a t o f t h e 

a d m i n i s t r a t i v e a g e n c y . " A l a b a m a R e n a l S t o n e I n s t . , I n c . v. 

A l a b a m a S t a t e w i d e H e a l t h C o o r d i n a t i n g C o u n c i l , 628 So. 2d 821, 

823 ( A l a . C i v . App. 1 9 9 3 ) . " T h i s h o l d s t r u e e v e n i n c a s e s 

where t h e t e s t i m o n y i s g e n e r a l i z e d , t h e e v i d e n c e i s meager, 

and r e a s o n a b l e minds m i g h t d i f f e r as t o t h e c o r r e c t r e s u l t . " 
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H e a l t h C a r e A u t h . o f H u n t s v i l l e v. S t a t e H e a l t h P l a n n i n g  

A g e n c y , 549 So. 2d 973, 975 ( A l a . C i v . App. 1 9 8 9 ) . 

F u r t h e r , t h i s c o u r t does n o t a p p l y a p r e s u m p t i o n o f 

c o r r e c t n e s s t o a c i r c u i t c o u r t ' s j u dgment e n t e r e d on r e v i e w o f 

an a d m i n i s t r a t i v e a g e n c y ' s d e c i s i o n " b e c a u s e t h e c i r c u i t c o u r t 

i s i n no b e t t e r p o s i t i o n t o r e v i e w an a g e n c y ' s d e c i s i o n t h a n 

t h i s c o u r t . " A l a b a m a Bd. o f N u r s i n g v. P e t e r s o n , 976 So. 2d 

1028, 1033 ( A l a . C i v . App. 2 0 0 7 ) . F i n a l l y , i n o r d e r f o r t h e 

B o a r d ' s d e c i s i o n t o u p h o l d t h e t e r m i n a t i o n o f an e m p l oyee t o 

w a r r a n t a f f i r m a n c e , t h a t d e c i s i o n w o u l d h a v e t o be s u p p o r t e d 

by " s u b s t a n t i a l e v i d e n c e , " w h i c h i n an a d m i n i s t r a t i v e c o n t e x t 

i s " r e l e v a n t e v i d e n c e t h a t a r e a s o n a b l e m i n d w o u l d v i e w as 

s u f f i c i e n t t o s u p p o r t t h e d e t e r m i n a t i o n . " Ex p a r t e P e r s o n n e l  

Bd. o f J e f f e r s o n C o u n t y , 648 So. 2d 593, 594 ( A l a . C i v . App. 

1 9 9 4 ) . 

The B o a r d c o n t e n d s on a p p e a l t h a t t h e c i r c u i t c o u r t 

i m p e r m i s s i b l y r e w e i g h e d t h e e v i d e n c e and s u b s t i t u t e d i t s 

j u d g m e n t r e g a r d i n g a q u e s t i o n o f f a c t f o r t h e j u dgment o f t h e 

B o a r d . We a g r e e . 1 

1The B o a r d a l s o c o n t e n d s t h a t t h e c i r c u i t c o u r t e r r e d i n 
o r d e r i n g b a c k p a y . B e c a u s e we r e v e r s e t h e c i r c u i t c o u r t ' s 
o r d e r t o r e i n s t a t e D u e i t t t o h i s employment w i t h DOT, we 
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D u e i t t t e s t i f i e d b e f o r e t h e A L J t h a t he h a d consumed no 

a l c o h o l on t h e day o f t h e w r e c k ; t h a t a d e e r h a d h i t t h e 

w i n d s h i e l d o f t h e v e h i c l e he was o p e r a t i n g , c a u s i n g t h e w r e c k ; 

and t h a t he c o u l d remember n o t h i n g t h a t h a d t r a n s p i r e d b e t w e e n 

t h e moment o f t h e w r e c k and a p o i n t i n t i m e a few d a y s l a t e r . 2 

A w i t n e s s c a l l e d b y D u e i t t t e s t i f i e d v i a d e p o s i t i o n t h a t 

he h a d been d r i v i n g a l o n g t h e r o a d where D u e i t t ' s v e h i c l e h a d 

c r a s h e d a n d h a d s e e n D u e i t t l e a n i n g a g a i n s t t h e w r e c k e d 

v e h i c l e . The w i t n e s s t e s t i f i e d t h a t he h a d w a l k e d D u e i t t t o 

t h e w i t n e s s ' s v e h i c l e , h a d p l a c e d D u e i t t i n t h e p a s s e n g e r ' s 

s e a t , a n d h a d o f f e r e d h i m a d r i n k f r o m a b o t t l e o f w h i s k e y " t o 

c a l m h i s n e r v e s . " The w i t n e s s t e s t i f i e d t h a t D u e i t t h a d t h e n 

" r e l u c t a n t l y " t o o k t h e b o t t l e and t o o k two " b i g o l ' s h o t s " 

b e f o r e r e t u r n i n g t h e b o t t l e t o t h e w i t n e s s . The w i t n e s s 

t e s t i f i e d t h a t n e a r t h e s c e n e o f t h e w r e c k h a d l a i n t h e 

c a r c a s s o f a 75- t o 100-pound doe t h a t h a d j u s t b e e n k i l l e d , 

t h a t t h e r e was f u r f r o m t h e doe s t u c k i n t h e w i n d s h i e l d o f t h e 

p r e t e r m i t any d i s c u s s i o n o f t h e c i r c u i t c o u r t ' s a u t h o r i t y t o 
o r d e r b a c k p a y . 

2 A s w i l l be shown b e l o w , D u e i t t i d e n t i f i e d t h a t p o i n t i n 
t i m e d i f f e r e n t l y a t d i f f e r e n t p o i n t s i n t h e a d m i n i s t r a t i v e 
r e c o r d . 
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v e h i c l e D u e i t t h a d been d r i v i n g , a nd t h a t D u e i t t h a d t o l d t h e 

w i t n e s s t o t a k e t h e doe w i t h h i m. The w i t n e s s t e s t i f i e d t h a t 

he t h e n h a d t a k e n t h e doe home, p r o c e s s e d i t a t a d e e r -

p r o c e s s i n g p l a n t t h a t was i n h i s b a c k y a r d , and e a t e n i t . 

F i n a l l y , t h e w i t n e s s t e s t i f i e d t h a t he h a d n o t known D u e i t t 

b e f o r e t h e a c c i d e n t b u t h a d become e m p l o y e d b y D u e i t t b e f o r e 

t e s t i f y i n g a t t h e d e p o s i t i o n . 

Among t h e s a l i e n t p o i n t s b r o u g h t o u t b y t h e t r o o p e r ' s 

t e s t i m o n y b e f o r e t h e A L J were t h a t i t h a d t a k e n h i m 90 m i n u t e s 

t o r e a c h t h e s c e n e o f t h e w r e c k b e c a u s e he was a s s i g n e d t o 

c o v e r a l a r g e a r e a ; t h a t a d d i t i o n a l t i m e c o u l d have t r a n s p i r e d 

b e t w e e n t h e t i m e o f t h e w r e c k and t h e t i m e s t a t e t r o o p e r s were 

f i r s t n o t i f i e d o f t h e w r e c k ; and t h a t he h a d s m e l l e d a l c o h o l 

n o t o n l y on D u e i t t ' s b ody, b u t a l s o i n t h e i n t e r i o r o f t h e 

v e h i c l e D u e i t t h a d bee n o p e r a t i n g . The t r o o p e r a l s o t e s t i f i e d 

t h a t upon D u e i t t ' s r e p o r t t h a t he h a d h i t a d e e r , t h e t r o o p e r 

h a d i n s p e c t e d t h e v e h i c l e f o r s i g n s o f a n i m a l f u r o r b l o o d , 

b u t h a d f o u n d none, and t h a t he h a d f o u n d no a n i m a l b l o o d o r 

r e m a i n s n e a r t h e s c e n e t h a t e v e n i n g o r t h e n e x t day. The 

t r o o p e r s t a t e d f u r t h e r t h a t D u e i t t h a d i n i t i a l l y t o l d t h e 

t r o o p e r t h a t he h a d consumed no a l c o h o l , b u t l a t e r a t t h e 
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s c e n e o f t h e w r e c k h a d a d m i t t e d t h a t he h a d consumed a 

c o n t a i n e r o f b e e r and t h a t someone who h a d d r i v e n b y t h e s c e n e 

h a d g i v e n h i m an a l c o h o l i c d r i n k , 3 and t h a t t h e DUI c i t a t i o n 

t h e t r o o p e r h a d i s s u e d h a d b e e n d i s m i s s e d upon D u e i t t ' s 

v o l u n t a r y c o m p l e t i o n o f a DUI c l a s s . 

D u e i t t t e s t i f i e d b e f o r e t h e A L J t h a t he c o u l d remember 

l i t t l e o r n o t h i n g t h a t h a d t a k e n p l a c e b e t w e e n t h e t i m e o f t h e 

w r e c k and t h e f o l l o w i n g Wednesday m o r n i n g , e x c e p t t h a t he 

b e l i e v e d he remembered t h a t he h a d l o o k e d f o r h i s c e l l u l a r 

t e l e p h o n e n e a r t h e s c e n e i m m e d i a t e l y a f t e r t h e w r e c k . He 

t e s t i f i e d t h a t , on t h e Monday f o l l o w i n g t h e w r e c k , he h a d b e e n 

t a k e n t o a h o s p i t a l and h a d u n d e r g o n e c o m p u t e r i z e d - t o m o g r a p h y 

s c a n s and o t h e r t e s t s and t h a t he h a d h i r e d an a t t o r n e y , b u t 

t h a t a t t h e t i m e o f t r i a l he s t i l l c o u l d n o t remember, o r 

c o u l d n o t q u i t e remember, d e t a i l s o f t h o s e e v e n t s , and t h a t , 

when he h a d a p p r o a c h e d t h e same a t t o r n e y on t h e f o l l o w i n g 

Wednesday, D u e i t t h a d been s u r p r i s e d t o l e a r n t h a t he h a d 

a l r e a d y h i r e d t h a t a t t o r n e y . D u e i t t n e v e r a t t e m p t e d t o o f f e r 

3The t r o o p e r ' s i n c i d e n t r e p o r t , w h i c h was p r e p a r e d j u s t 
a f t e r t h e t i m e o f t h e w r e c k , i n d i c a t e d t h a t D u e i t t h a d 
a d m i t t e d t o h a v i n g h a d two c o n t a i n e r s o f b e e r . 
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i n t o e v i d e n c e any m e d i c a l r e c o r d s s h o w i n g any m e d i c a l 

t r e a t m e n t f o r any i n j u r i e s r e l a t e d t o t h e w r e c k . 

The A L J ' s r e c o m m e n d a t i o n t o t h e B o a r d s t a t e d s p e c i f i c a l l y 

t h a t D u e i t t ' s t e s t i m o n y l a c k e d c r e d i b i l i t y a nd t h a t h i s 

demeanor h a d add e d t o h i s l a c k o f c r e d i b i l i t y . The A L J 

f u r t h e r n o t e d two i n c o n s i s t e n c i e s b e t w e e n D u e i t t ' s t e s t i m o n y 

b e f o r e t h e A L J and i n t h e M a r c h p r e - t e r m i n a t i o n h e a r i n g -- a t 

t h e h e a r i n g b e f o r e t h e A L J , D u e i t t t e s t i f i e d t h a t he was 

a l r e a d y 35 t o 40 m i l e s i n t o h i s j o u r n e y a t d u s k , w h i l e a t h i s 

p r e t e r m i n a t i o n h e a r i n g b e f o r e DOT, he h a d t e s t i f i e d t h a t he 

began h i s j o u r n e y b e t w e e n 7:00 and 9:00 p.m.; s i m i l a r l y , a t 

t h e DOT h e a r i n g , D u e i t t t e s t i f i e d t h a t h i s memory h a d 

r e c o v e r e d on T u e s d a y a f t e r n o o n , w h i l e b e f o r e t h e A L J he 

t e s t i f i e d t h a t i t was Wednesday m o r n i n g when h i s memory h a d 

r e t u r n e d . The A L J a l s o o p i n e d i n h e r r e c o m m e n d a t i o n t h a t t h e 

t e s t i m o n y o f t h e w i t n e s s c a l l e d by D u e i t t was n o t c r e d i b l e and 

t h a t t h e w i t n e s s h a d an i n t e r e s t i n t e s t i f y i n g i n D u e i t t ' s 

b e h a l f b e c a u s e t h e w i t n e s s h a d e n t e r e d D u e i t t ' s employ a t t h e 

t i m e he t e s t i f i e d by d e p o s i t i o n . A f t e r q u o t i n g f r o m a 

p a r t i c u l a r a d m i n i s t r a t i v e r e g u l a t i o n t h a t a u t h o r i z e s 

t e r m i n a t i o n o f t h e employment o f an e m p l o y e e f o u n d t o have 
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c o m m i t t e d a "use o f a l c o h o l " v i o l a t i o n , see A l a . Admin. Code 

( P e r s o n n e l B o a r d ) , r . 6 7 0 - x - 1 9 . 0 1 ( 1 ) ( b ) ( 7 ) , t h e A L J 

recommended t h a t D u e i t t ' s d i s m i s s a l be u p h e l d b e c a u s e , she 

s a i d , DOT h a d met i t s b u r d e n o f p r o o f . 4 

The c i r c u i t c o u r t s t a t e d as i t s o n l y g r o u n d f o r r e v e r s i n g 

t h e B o a r d ' s d e c i s i o n t h a t t h e d e c i s i o n was " n o t s u p p o r t e d b y 

s u b s t a n t i a l e v i d e n c e . " D u e i t t d i d n o t deny t h a t h i s b l o o d -

a l c o h o l l e v e l was b e y o n d t h e p r e s u m p t i v e l e g a l l i m i t a t t h e 

t i m e he was e x a m i n e d by t h e s t a t e t r o o p e r , n o r d i d he deny 

t h a t t h e v e h i c l e was a t o t a l l o s s as a r e s u l t o f h i s w r e c k , so 

t h e c i r c u i t c o u r t must hav e b e l i e v e d t h a t t h e b l o o d - a l c o h o l 

l e v e l i n d i c a t e d b y t h e t r o o p e r ' s t e s t s d i d n o t c o n s t i t u t e 

s u b s t a n t i a l e v i d e n c e s h o w i n g t h a t D u e i t t h a d b e e n i n t o x i c a t e d 

a t t h e t i m e o f t h e a c c i d e n t . 

The A l a b a m a Supreme C o u r t a d d r e s s e d p r e c i s e l y t h i s s o r t 

o f q u e s t i o n i n B i c k e r s t a f f v. S t a t e , 516 So. 2d 800, 801 ( A l a . 

1 9 8 7 ) , s t a t i n g t h a t when a " s u b s t a n t i a l " amount o f t i m e p a s s e s 

b e t w e e n t h e t i m e o f an a l l e g e d o f f e n s e and a w i t n e s s ' s 

4 B e c a u s e t h e B o a r d i s a u t h o r i z e d by t h a t r e g u l a t i o n t o 
a p p r o v e t h e d i s m i s s a l o f an e m p l o y e e o v e r a "use o f a l c o h o l " 
v i o l a t i o n , we p r e t e r m i t d i s c u s s i o n o f t h e c o n t e s t e d q u e s t i o n 
w h e t h e r D u e i t t was a u t h o r i z e d t o d r i v e t h e DOT v e h i c l e b e t w e e n 
h i s p r i m a r y and s e c o n d a r y r e s i d e n c e s . 
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o b s e r v a t i o n o f t h e d e f e n d a n t , and " i t i s shown" t h a t t h e 

d e f e n d a n t h a d a c c e s s t o a l c o h o l i c b e v e r a g e s i n t h e i n t e r i m , 

w h e t h e r t h e d e f e n d a n t was i n t o x i c a t e d a t t h e t i m e o f t h e 

o f f e n s e i s n o t a q u e s t i o n o f l a w , b u t a q u e s t i o n o f f a c t f o r 

t h e f a c t f i n d e r t o d e c i d e . The A l a b a m a Supreme C o u r t t h e n 

q u o t e d a p p r o v i n g l y f r o m J u s t i c e Maddox's d i s s e n t i n E l m o r e v.  

S t a t e , 348 So. 2d 269 ( A l a . 1 9 7 7 ) , i n w h i c h he s t a t e d t h a t 

" [ a ] d r i v e r ' s d r u n k e n c o n d i t i o n a f t e r an a u t o m o b i l e a c c i d e n t 

c a n be a f a c t f r o m w h i c h t h e [ f a c t f i n d e r ] w o u l d i n f e r t h a t he 

was d r i v i n g t h e a u t o m o b i l e w h i l e i n t h a t c o n d i t i o n . " 348 

So. 2d a t 271 (Maddox, J . , d i s s e n t i n g ) . 

I t i s , t h e r e f o r e , a q u e s t i o n o f f a c t w h e t h e r D u e i t t was 

i n t o x i c a t e d a t t h e t i m e o f h i s w r e c k . R e s o l u t i o n o f q u e s t i o n s 

o f f a c t i n t h i s c a s e were t h e p r o v i n c e o f t h e A L J , a c t i n g on 

b e h a l f o f t h e B o a r d , r a t h e r t h a n o f t h e c i r c u i t c o u r t . I t has 

l o n g b e e n t h e r u l e t h a t when a f a c t f i n d e r -- i n t h i s c a s e , t h e 

A L J -- d e t e r m i n e s t h a t a w i t n e s s has been w i l l f u l l y 

u n t r u t h f u l , t h a t c o u r t may d i s r e g a r d a l l o f t h a t w i t n e s s ' s 

t e s t i m o n y o r any p a r t t h e r e o f . C o c h r a n v. C o c h r a n , 5 So. 3d 

1220, 1233-34 ( A l a . 2 0 0 8 ) . I n a d d i t i o n t o D u e i t t ' s t e s t i m o n y 

and demeanor b e i n g f o u n d n o t t o be c r e d i b l e b y t h e A L J , t h e 
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t r o o p e r ' s t e s t i m o n y , w h i c h t h e A L J e x p r e s s l y deemed c r e d i b l e , 

was t h a t he h a d s m e l l e d a l c o h o l i n s i d e t h e v e h i c l e o p e r a t e d b y 

D u e i t t as w e l l as on D u e i t t h i m s e l f . We n o t e f u r t h e r t h a t , 

u n d e r B i c k e r s t a f f , 516 So. 2d a t 801, t h e f a c t f i n d e r i s 

p e r m i t t e d t o i n f e r i n t o x i c a t i o n o f a p a r t y a t t h e t i m e o f an 

e v e n t , e v e n when " i t i s shown" t h a t t h e p a r t y h a d a c c e s s t o 

a l c o h o l b e t w e e n t h e t i m e o f t h e e v e n t and t h e t i m e o f a 

s u b s e q u e n t c i t a t i o n ( w h i c h w o u l d c h a r a c t e r i z e t h i s c a s e o n l y 

i f i t i s assumed t h a t D u e i t t ' s w i t n e s s ' s t e s t i m o n y was 

c r e d i b l e ) . 

I n l i g h t o f t h e f a c t s a n d a u t h o r i t i e s d i s c u s s e d a b ove, we 

c o n c l u d e t h a t r e l e v a n t e v i d e n c e t h a t a r e a s o n a b l e m i n d w o u l d 

v i e w as s u f f i c i e n t s u p p o r t s t h e B o a r d ' s d e c i s i o n t o u p h o l d 

DOT's t e r m i n a t i o n o f D u e i t t ' s employment and t h a t t h e c i r c u i t 

c o u r t i m p e r m i s s i b l y s u b s t i t u t e d i t s j u d g m e n t on a q u e s t i o n o f 

f a c t f o r t h e judgment o f t h e B o a r d . We r e v e r s e t h e c i r c u i t 

c o u r t ' s j u d g m e n t and remand t h e c a u s e w i t h i n s t r u c t i o n s f o r 

t h e c i r c u i t c o u r t t o e n t e r j u d g m e n t a f f i r m i n g t h e d e c i s i o n o f 

t h e B o a r d . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and B r y a n , Thomas, and Moore, J J . , 

c o n c u r . 
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