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PITTMAN, J u d g e . 

M & J M a t e r i a l s , I n c . ("the e m p l o y e r " ) , a p p e a l s f r o m t h e 

d e n i a l o f i t s d i s p o s i t i v e m o t i o n s f i l e d i n an a c t i o n i n w h i c h 

a j u d g m e n t e n t e r e d on a j u r y v e r d i c t was r e n d e r e d by t h e 

J e f f e r s o n C i r c u i t C o u r t i n f a v o r o f S t a n f o r d D. I s b e l l ("the 
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employee") on h i s c l a i m a s s e r t e d u n d e r A l a . Code 1975, § 25-5¬

1 1 . 1 , w h i c h p r o v i d e s , i n p e r t i n e n t p a r t , t h a t " [ n ] o employee 

s h a l l be t e r m i n a t e d by an e m p l o y e r s o l e l y b e c a u s e t h e employee 

has i n s t i t u t e d o r m a i n t a i n e d an a c t i o n a g a i n s t t h e e m p l o y e r t o 

r e c o v e r w o r k e r s ' c o m p e n s a t i o n b e n e f i t s . " B e c a u s e we a g r e e 

w i t h t h e e m p l o y e r t h a t t h e employee f a i l e d t o r e b u t t h e 

e m p l o y e r ' s s h o w i n g t h a t i t s t e r m i n a t i o n o f t h e e m p l o y e e ' s 

employment was b a s e d , i n w h o l e o r i n p a r t , upon t h e e m p l o y e e ' s 

r e p o r t e d open p o s s e s s i o n o f a f i r e a r m on t h e e m p l o y e r ' s 

p r e m i s e s , we r e v e r s e t h e t r i a l c o u r t ' s j u d g m e n t and remand t h e 

c a u s e f o r t h e e n t r y o f a j u d g m e n t i n f a v o r o f t h e e m p l o y e r . 

I n F e b r u a r y 2007, t h e employee b r o u g h t an a c t i o n a g a i n s t 

t h e e m p l o y e r and v a r i o u s f i c t i t i o u s l y named d e f e n d a n t s i n t h e 

t r i a l c o u r t s e e k i n g an award o f b e n e f i t s u n d e r t h e A l a b a m a 

W o r k e r s ' C o m p e n s a t i o n A c t , A l a . Code 1975, § 25-5-1 e t s e q . 

("the A c t " ) , b a s e d upon an a l l e g e d w o r k p l a c e w r i s t i n j u r y 

i n c u r r e d on June 15, 2006. The employee f u r t h e r s o u g h t an 

award o f c o m p e n s a t o r y damages f o r " m e n t a l a n g u i s h [ a n d ] l o s t 

wages" and " p u n i t i v e damages" b e c a u s e , he s a i d , he made a 

c l a i m f o r w o r k e r s ' c o m p e n s a t i o n b e n e f i t s a g a i n s t t h e e m p l o y e r 

and h i s employment was t h e r e a f t e r t e r m i n a t e d i n v i o l a t i o n o f 

2 



2080880 

§ 25-5-11.1. The e m p l o y e r f i l e d an answer t h a t d e n i e d 

l i a b i l i t y and, as t o t h e r e t a l i a t o r y - d i s c h a r g e c l a i m , 

s p e c i f i c a l l y a v e r r e d t h a t t h e e m p l o y e e ' s employment had been 

t e r m i n a t e d " f o r p o s s e s s i o n o f and w i e l d i n g a f i r e a r m w i t h i n 

t h e w o r k p l a c e and p r o p e r t y o f " t h e e m p l o y e r . The employee and 

t h e e m p l o y e r t h e r e a f t e r s e t t l e d t h e i r d i f f e r e n c e s as t o t h e 

c l a i m f o r d i s a b i l i t y b e n e f i t s u n d e r t h e A c t , l e a v i n g p e n d i n g 

o n l y t h e r e t a l i a t o r y - d i s c h a r g e c l a i m . The e m p l o y e r f i l e d a 

m o t i o n f o r a summary j u d g m e n t as t o t h e r e t a l i a t o r y - d i s c h a r g e 

c l a i m , w h i c h m o t i o n t h e employee o p p o s e d ; t h a t m o t i o n was 

d e n i e d . 

A t r i a l was h e l d on t h e r e t a l i a t o r y - d i s c h a r g e c l a i m 

b e g i n n i n g on November 17, 2008. The e m p l o y e r ' s m o t i o n s f o r a 

judgment as a m a t t e r o f l a w ("JML") a t t h e c l o s e o f t h e 

e m p l o y e e ' s e v i d e n c e and a t t h e c l o s e o f a l l t h e e v i d e n c e were 

d e n i e d . The t r i a l c o u r t t h e n i n s t r u c t e d t h e j u r y on t h e 

a p p l i c a b l e l a w , s p e c i f i c a l l y n o t i n g , i n p e r t i n e n t p a r t , t h a t 

f o r t h e employee " t o be e n t i t l e d t o r e c o v e r p u n i t i v e damages, 

you f i r s t must award c o m p e n s a t o r y d a m a g e s [ ] o r n o m i n a l 

damages." The j u r y c o m p l e t e d a r o u n d o f d e l i b e r a t i o n s and 

r e a c h e d a v e r d i c t t h a t p u r p o r t e d t o f i n d i n f a v o r o f t h e 
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employee and t o award $0 i n c o m p e n s a t o r y damages and $75,000 

i n p u n i t i v e damages. A f t e r t h e t r i a l c o u r t and t h e e m p l o y e r ' s 

c o u n s e l n o t e d t h a t t h e v e r d i c t was i n c o n s i s t e n t , b u t b e f o r e 

t h e j u r y was d i s c h a r g e d , t h e t r i a l c o u r t r e c a l l e d t h e j u r y ; 

r e m i n d e d them t h a t " [ f ] o r a p l a i n t i f f t o be e n t i t l e d t o 

r e c o v e r p u n i t i v e damages, you must f i r s t award c o m p e n s a t o r y 

damages o r n o m i n a l damages"; and a s k e d t h e j u r y t o s t a t e 

" c l e a r l y what [ i t s ] i n t e n t i o n s [ w e ] r e . " The t r i a l c o u r t 

s t a t e d t h a t " [ i ] f y o u r i n t e n t i o n s a r e t o g i v e no c o m p e n s a t o r y 

damages, you c a n n o t g i v e p u n i t i v e damages," b u t added t h a t 

" [ i ] f y o u r i n t e n t i o n i s somehow t o g i v e p u n i t i v e damages, t h e 

law s u p p o r t s p u n i t i v e damages as l o n g as t h e r e ' s some 

r e a s o n a b l e f i n d i n g o r n o m i n a l f i n d i n g o f c o m p e n s a t o r y 

damages." The j u r y t h e n a g a i n d e l i b e r a t e d and u l t i m a t e l y 

r e t u r n e d a v e r d i c t a w a r d i n g $5,000 i n c o m p e n s a t o r y damages and 

$70,000 i n p u n i t i v e damages; t h e t r i a l c o u r t e n t e r e d a 

judgment on t h a t v e r d i c t on November 19, 2008, o v e r t h e 

e m p l o y e r ' s o b j e c t i o n . 

The e m p l o y e r f i l e d a renewed m o t i o n f o r a JML on December 

19, 2008, t h a t (as s u p p l e m e n t e d ) a s s e r t e d t h a t t h e e m p l o y e r 

was n o t l i a b l e t o t h e employee as a m a t t e r o f l a w ; t h a t t h e 
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t r i a l c o u r t had e r r e d i n r e j e c t i n g t h e j u r y ' s f i r s t v e r d i c t , 

r e i n s t r u c t i n g t h e j u r y r e g a r d i n g t h e n a t u r e o f a p r o p e r 

damages award, and a c c e p t i n g t h e s e c o n d v e r d i c t ; and i n 

f a i l i n g t o deem t h e p u n i t i v e - d a m a g e s award e x c e s s i v e u n d e r 

p r i n c i p l e s e n u n c i a t e d by t h e Alabama Supreme C o u r t i n Hammond  

v. C i t y o f Gadsden, 4 93 So. 2d 1374 ( A l a . 1 98 6 ) , and Green O i l  

Co. v. H o r n s b y , 539 So. 2d 218 ( A l a . 1 9 8 9 ) . The t r i a l c o u r t 

e n t e r e d an o r d e r on M a r c h 11, 2009, r e j e c t i n g e a c h o f t h e 

g r o u n d s f o r r e l i e f r e c i t e d i n t h e e m p l o y e r ' s renewed m o t i o n 

f o r a JML. B e c a u s e t h e t r i a l c o u r t had t h e r e b y a d j u d i c a t e d 

a l l c l a i m s a g a i n s t a l l p a r t i e s , r e s u l t i n g i n a f i n a l j udgment 

f r o m w h i c h an a p p e a l w i l l l i e , t h e e m p l o y e r p r o p e r l y and 

t i m e l y a p p e a l e d , r a i s i n g t h e same t h r e e i s s u e s t h a t i t had i n 

i t s renewed m o t i o n f o r a JML. The Alabama Supreme C o u r t 

t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t p u r s u a n t t o A l a . Code 

1975, § 1 2 - 2 - 7 ( 6 ) . 

I n a n a l y z i n g t h e t h r e e i s s u e s r a i s e d by t h e e m p l o y e r , we 

n o t e t h a t t h e f i r s t -- w h e t h e r t h e employee met h i s b u r d e n o f 

p r o o f as t o h i s r e t a l i a t o r y - d i s c h a r g e c l a i m so as t o w a r r a n t 

d e n i a l o f t h e e m p l o y e r ' s m o t i o n s f o r a JML -- i s o f p r i m a r y 

i m p o r t a n c e : i f t h e t r i a l c o u r t e r r o n e o u s l y s u b m i t t e d t h e 
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i s s u e s o f t h e e m p l o y e r ' s l i a b i l i t y and t h e e m p l o y e e ' s damages 

t o t h e t r i e r o f f a c t , t h a t e r r o r w o u l d w a r r a n t r e v e r s a l o f t h e 

judgment on t h e j u r y v e r d i c t and t h e d i r e c t i o n t o e n t e r a 

judgment i n f a v o r o f t h e e m p l o y e r on t h e r e t a l i a t o r y - d i s c h a r g e 

c l a i m , t h e r e b y f i n a l l y c o n c l u d i n g t h e c a s e . I n c o n t r a s t , t h e 

e m p l o y e r c o n c e d e s i n i t s a p p e l l a t e b r i e f t h a t i t s c o n t e n t i o n s 

r e g a r d i n g e r r o r i n t h e t r i a l c o u r t ' s r e i n s t r u c t i n g t h e j u r y 

and a c c e p t i n g t h e j u r y ' s s e c o n d v e r d i c t w o u l d w a r r a n t t h e 

l e s s e r r e l i e f o f a new t r i a l , a f t e r w h i c h t h e e m p l o y e r m i g h t 

a g a i n be h e l d s u b j e c t t o l i a b i l i t y , and t h a t a d e t e r m i n a t i o n 

t h a t t h e p u n i t i v e - d a m a g e s award was e x c e s s i v e w o u l d , i n t h e 

e m p l o y e r ' s v i e w , w a r r a n t o n l y a r e m i t t i t u r o f t h e e x c e s s 

damages. 

The a p p l i c a b l e s t a n d a r d o f r e v i e w as t o t h e e m p l o y e r ' s 

c h a l l e n g e t o t h e t r i a l c o u r t ' s d e n i a l o f i t s m o t i o n s f o r a JML 

(more s p e c i f i c a l l y , t h e e m p l o y e r ' s m o t i o n f o r a JML a t t h e 

c l o s e o f a l l t h e e v i d e n c e ) was s u m m a r i z e d by t h e Alabama 

Supreme C o u r t : 

"We a p p l y t h e same s t a n d a r d o f r e v i e w t o a 
r u l i n g on a m o t i o n f o r a JML as t h e t r i a l c o u r t u s e d 
i n i n i t i a l l y d e c i d i n g t h e m o t i o n . T h i s s t a n d a r d i s 
' i n d i s t i n g u i s h a b l e f r o m t h e s t a n d a r d by w h i c h we 
r e v i e w a summary j u d g m e n t . ' H a t h c o c k v. Wood, 815 
So. 2d 502, 506 ( A l a . 2 0 0 1 ) . We must d e c i d e w h e t h e r 
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t h e r e was s u b s t a n t i a l e v i d e n c e , when v i e w e d i n t h e 
l i g h t most f a v o r a b l e t o t h e p l a i n t i f f , t o w a r r a n t a 
j u r y d e t e r m i n a t i o n . C i t y o f B i r m i n g h a m v. 
S u t h e r l a n d , 834 So. 2d 755 ( A l a . 2 0 0 2 ) . I n 
F l e e t w o o d E n t e r s . , I n c . v. H u t c h e s o n , 791 So. 2d 
920, 923 ( A l a . 2 0 0 0 ) , t h i s C o u r t s t a t e d t h a t 
' " [ s ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e o f s u c h w e i g h t 
and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e 
o f i m p a r t i a l j u d gment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " ' 791 
So. 2d a t 923 ( q u o t i n g West v. F o u n d e r s L i f e  
A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870, 871 ( A l a . 
19 8 9 ) ) . " 

A labama Power Co. v. A l d r i d g e , 854 So. 2d 554 , 560 ( A l a . 

2 0 0 2 ) . A l d r i d g e f u r t h e r s u m m a r i z e d a number o f s u b s t a n t i v e 

and p r o c e d u r a l p r i n c i p l e s g o v e r n i n g t h e p r o p r i e t y o f a JML on 

a c l a i m b r o u g h t u n d e r § 2 5 - 5 -11.1: 

" I n o r d e r f o r an e mployee t o e s t a b l i s h a p r i m a f a c i e 
c a s e o f r e t a l i a t o r y d i s c h a r g e t h e employee must 
show: 1) an employment r e l a t i o n s h i p , 2) an 
o n - t h e - j o b i n j u r y , 3) k n o w ledge on t h e p a r t o f t h e 
e m p l o y e r o f t h e o n - t h e - j o b i n j u r y , and 4) s u b s e q u e n t  
t e r m i n a t i o n o f employment b a s e d s o l e l y upon t h e  
e m p l o y e e ' s o n - t h e - j o b i n j u r y and t h e f i l i n g o f a  
w o r k e r s ' c o m p e n s a t i o n c l a i m . ... 

f i 

"... [W]here a c o n c l u s i v e d e t e r m i n a t i o n c a n be 
made t h a t r e t a l i a t i o n i s n o t t h e s o l e b a s i s f o r t h e 
d i s c h a r g e a judgment as a m a t t e r o f l a w i s 
a p p r o p r i a t e . A p l a i n t i f f , t h e r e f o r e , has t h e b u r d e n 
o f p r e s e n t i n g s u f f i c i e n t e v i d e n c e i n d i c a t i n g t h a t 
t h e p l a i n t i f f was d i s c h a r g e d b e c a u s e he o r she f i l e d 
a c l a i m f o r w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , b u t i f 
t h e r e i s u n c o n t r a d i c t e d e v i d e n c e o f an i n d e p e n d e n t l y 
s u f f i c i e n t b a s i s f o r t h e d i s c h a r g e t h e n t h e 
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d e f e n d a n t i s e n t i t l e d t o a judgment as a m a t t e r o f 
l a w . ... An e m p l o y e r ' s s t a t e d b a s i s f o r a d i s c h a r g e 
i s s u f f i c i e n t as a m a t t e r o f l a w when t h e u n d e r l y i n g 
f a c t s s u r r o u n d i n g t h e s t a t e d b a s i s f o r t h e d i s c h a r g e 
a r e u n d i s p u t e d and t h e r e i s no s u b s t a n t i a l e v i d e n c e  
i n d i c a t i n g (a) t h a t t h e s t a t e d b a s i s has been  
a p p l i e d i n a d i s c r i m i n a t o r y manner t o e m p l o y e e s who  
have f i l e d w o r k e r s ' c o m p e n s a t i o n c l a i m s , (b) t h a t 
t h e s t a t e d b a s i s c o n f l i c t s w i t h e x p r e s s company 
p o l i c y on g r o u n d s f o r d i s c h a r g e , o r (c) t h a t t h e 
e m p l o y e r has d i s a v o w e d t h e s t a t e d r e a s o n o r has 
o t h e r w i s e a c k n o w l e d g e d i t s p r e t e x t u a l s t a t u s . 

" I f s u c h u n d i s p u t e d e v i d e n c e i s a d m i t t e d as a 
p a r t o f t h e p l a i n t i f f ' s c a s e , t h e n t h e d e f e n d a n t who 
so moves i s e n t i t l e d t o a judgment as a m a t t e r o f 
l a w a t t h a t p o i n t . I f s u c h e v i d e n c e i s e s t a b l i s h e d 
d u r i n g t h e d e f e n d a n t ' s p r e s e n t a t i o n and t h e 
p l a i n t i f f c a n n o t t h e r e a f t e r r e b u t i t , t h e n t h e 
d e f e n d a n t ' s renewed m o t i o n f o r a judgment as a 
m a t t e r o f l a w a t t h e c l o s e o f a l l o f t h e e v i d e n c e i s 
due t o be g r a n t e d . " 

854 So. 2d a t 563-68 ( f i r s t and t h i r d e m p h a s i s a d d e d ) . 

The r e c o r d r e v e a l s t h a t t h e e mployee s u f f e r e d an 

e m p l o y m e n t - r e l a t e d i n j u r y t o h i s r i g h t w r i s t on June 15, 2006, 

and t h a t an e m p l o y e r ' s f i r s t - r e p o r t - o f - i n j u r y f o r m was 

c o m p l e t e d by L a r r y Cox, t h e e m p l o y e r ' s v i c e p r e s i d e n t o f 

m a n u f a c t u r i n g a t t h e t i m e , and t r a n s m i t t e d t o t h e Alabama 

D e p a r t m e n t o f I n d u s t r i a l R e l a t i o n s . A l t h o u g h t h e e m p l o y e e 

r e t u r n e d t o work i n s h e l t e r e d employment f o r s e v e r a l weeks, 

t h e employee was s u b s e q u e n t l y d i a g n o s e d w i t h c a r p a l - t u n n e l 

syndrome and u n d e r w e n t c a r p a l t u n n e l r e l e a s e s u r g e r y on J u l y 
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25, 2006; he was d e t e r m i n e d t o be a t maximum m e d i c a l 

i m provement on November 9, 2006. 

The r e c o r d a l s o r e v e a l s t h a t a t some t i m e d u r i n g 2006 

w h i l e t h e employee was w o r k i n g f o r t h e e m p l o y e r , e i t h e r b e f o r e 

o r a f t e r t h e e m p l o y e e ' s i n j u r y , t h e employee b r o u g h t a f i r e a r m 

o n t o t h e e m p l o y e r ' s p r e m i s e s . The c i r c u m s t a n c e s o f t h e 

e m p l o y e e ' s h a v i n g done so a r e l a r g e l y i n d i s p u t e . The 

e mployee t e s t i f i e d t h a t on t h e day i n q u e s t i o n , w h i c h he 

i d e n t i f i e d as A p r i l 10, 2006 (but t h a t t h e e m p l o y e r ' s e v i d e n c e 

i d e n t i f i e d as h a v i n g been i n l a t e J u n e ) , he had t a k e n h i s .22 

c a l i b e r t a r g e t p i s t o l i n s i d e t h e e m p l o y e r ' s p h y s i c a l p l a n t and 

had p l a c e d i t i n s i d e a p a d l o c k e d t o o l box b e c a u s e , he s a i d , 

h i s a u t o m o b i l e l o c k s were n o t p r o p e r l y f u n c t i o n i n g and he "was 

a f r a i d somebody w o u l d s t e a l i t " f r o m t h a t v e h i c l e . The 

e mployee a l s o t e s t i f i e d t h a t when he h a d i n f o r m e d h i s 

s u p e r v i s o r , S t e v e n C o l l i n s , t h a t he had b r o u g h t t h e gun i n t o 

t h e p l a n t , C o l l i n s had s t a t e d t h a t t h e employee " d i d n ' t need 

t h a t i n h e r e " and had d i r e c t e d him t o r e t u r n t h e weapon t o t h e 

e m p l o y e e ' s v e h i c l e . The employee d e n i e d h a v i n g e n gaged i n 

h o r s e p l a y w i t h t h e f i r e a r m o r h a v i n g t h r e a t e n e d anyone w i t h 

i t , c o n t r a d i c t i n g o t h e r w i t n e s s e s ' t e s t i m o n y t h a t he had aimed 

9 



2080880 

t h e weapon a t C o l l i n s s e v e r a l t i m e s ; f u r t h e r , he d e n i e d h a v i n g 

r e c e i v e d a p r i n t e d employee handbook o r h a v i n g seen a p o s t e d 

work r u l e b a r r i n g f i r e a r m s , and he added t h a t knew o f two o r 

t h r e e o t h e r e m p l o y e e s who had b r o u g h t f i r e a r m s i n t o t h e 

e m p l o y e r ' s p l a n t and t h a t one s u c h f i r e a r m had been 

d i s c h a r g e d , b u t t h a t no one's employment had been t e r m i n a t e d 

as a r e s u l t o f t h a t c o n d u c t . 

O t h e r e v i d e n c e a d d u c e d by t h e e mployee t e n d e d t o 

c o r r o b o r a t e t h e e m p l o y e e ' s t e s t i m o n y t h a t o t h e r e m p l o y e e s had 

b r o u g h t f i r e a r m s i n t o t h e p l a n t on v a r i o u s o c c a s i o n s . J o h n 

D o o l e y , a f o r m e r c o w o r k e r o f t h e e m p l o y e e , t e s t i f i e d t h a t he 

had s een f o u r e m p l o y e e s o f t h e e m p l o y e r b r i n g f i r e a r m s i n t o 

t h e p l a n t . Shane Bowen, a n o t h e r f o r m e r c o w o r k e r o f t h e 

e m p l o y e e , t e s t i f i e d t h a t he had o b s e r v e d t h a t a number o f 

e m p l o y e e s had b r o u g h t f i r e a r m s w i t h them t o t h e e m p l o y e r ' s 

p r e m i s e s f o r s e l l i n g o r t r a d i n g p u r p o s e s , s t a t i n g t h a t i t had 

been "common p r a c t i c e t o buy and t r a d e and s e l l g uns" b e c a u s e 

he had w o r k e d " w i t h a b u n c h o f h u n t e r s , " b u t he added t h a t 

t h a t a c t i v i t y had o c c u r r e d " i n t h e p a r k i n g l o t 90 p e r c e n t o f 

t h e t i m e . " N o n e t h e l e s s , Bowen a l s o t e s t i f i e d t h a t on one 

o c c a s i o n he had shown some o f h i s c o w o r k e r s , i n c l u d i n g 
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C o l l i n s , a f i r e a r m i n i t s o r i g i n a l d i s p l a y c a s e " i n s i d e t h e 

p l a n t " and had n o t been d i s c i p l i n e d . 1 A l t h o u g h Bowen 

t e s t i f i e d a t h i s d e p o s i t i o n t h a t t h e e m p l o y e r had i n d e e d had 

a f i r e a r m s p o l i c y and t h a t i t was t o t h e e f f e c t t h a t " [ y ] o u 

d o n ' t b r i n g one i n t h e p l a n t , " on d i r e c t e x a m i n a t i o n a t t r i a l 

Bowen t e s t i f i e d t h a t he had n o t s e e n o r h e a r d o f a p o l i c y t o 

t h e e f f e c t t h a t " i f you b r i n g a p i s t o l i n s i d e t h e p l a n t y o u ' r e 

g o i n g t o g e t f i r e d " ; on c r o s s - e x a m i n a t i o n , when c o n f r o n t e d 

w i t h t h e i n c o n s i s t e n c y , Bowen a d m i t t e d t h a t he " t h o u g h t we g o t 

a handbook when we f i r s t came t o work t h e r e . " I m p o r t a n t l y , 

Bowen a l s o t e s t i f i e d t h a t Cox, t h e e m p l o y e r ' s v i c e p r e s i d e n t , 

had known n o t h i n g a b o u t t h e p r e s e n c e o f any f i r e a r m s a t t h e 

p l a n t . 

The e mployee a l s o c a l l e d G r e g B u r n s , a n o t h e r f o r m e r 

c o w o r k e r , as a w i t n e s s . B u r n s t e s t i f i e d t h a t on one o c c a s i o n 

he had o b s e r v e d t h e employee t a k e a b l a c k p i s t o l f r o m a 

h o l s t e r and aim i t a t C o l l i n s two o r t h r e e t i m e s w h i l e C o l l i n s 

had h i s b a c k t u r n e d t o t h e e m p l o y e e . A t t h a t t i m e , B u r n s , 

f e a r i n g t h e c o n s e q u e n c e s o f a h e a t e d c o n f r o n t a t i o n b e tween t h e 

employee and C o l l i n s t h a t m i g h t r e s u l t f r o m a r e p o r t t h a t t h e 

1 C o l l i n s l a t e r t e s t i f i e d t h a t t h a t v i e w i n g a c t u a l l y had 
t a k e n p l a c e i n t h e p a r k i n g l o t . 
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employee had waved a gun a t h i s s u p e r v i s o r , o r a l l y r e p o r t e d t o 

C o l l i n s s i m p l y t h a t t h e employee had b r o u g h t a f i r e a r m t o t h e 

p l a n t and t h a t t h a t made him u n c o m f o r t a b l e , a f t e r w h i c h 

C o l l i n s t a l k e d t o t h e e m p l o y e e . S e v e r a l weeks a f t e r h a v i n g 

made t h a t o r a l r e p o r t , B u r n s , d u r i n g a m e e t i n g w i t h Cox, 

r a i s e d t h e f i r e a r m - p o s s e s s i o n i s s u e a g a i n b e c a u s e , he 

e r r o n e o u s l y b e l i e v e d , Cox had known a b o u t i t , and he d i s c l o s e d 

t h e a l l e g e d a i m i n g i n c i d e n t i n f u r t h e r d e t a i l a t t h a t t i m e ; 

B u r n s , Cox, and C o l l i n s t h e n a t t e m p t e d t o deduce t h e d a t e o f 

t h e o c c u r r e n c e f r o m t h e l e n g t h o f t h e work day and t h e 

p r e s e n c e and a b s e n c e o f o t h e r w o r k e r s , r e a c h i n g t h e c o n c l u s i o n 

t h a t t h e employee must have b r o u g h t t h e f i r e a r m t o work i n 

l a t e June 2006. 

A n o t h e r o f t h e e m p l o y e e ' s f o r m e r c o w o r k e r s , Randy C o h r o n , 

t e s t i f i e d t h a t he had o b s e r v e d t h e employee on t h e day when he 

b r o u g h t t h e f i r e a r m i n t o t h e e m p l o y e r ' s p l a n t , a l t h o u g h he was 

u n s u r e o f t h e s p e c i f i c day on w h i c h t h a t h ad o c c u r r e d ; he a l s o 

d i d n o t o b s e r v e t h e employee aim t h e weapon a t anyone. C o h r o n 

t e s t i f i e d t h a t when he o b s e r v e d t h e employee w i t h t h e weapon, 

he t o l d t h e employee t h a t he c o u l d " g e t i n t r o u b l e f o r 

b r i n g i n g i t i n , " i . e . , t h a t t h e employee c o u l d " [ g ] e t w r o t e up 
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o r f i r e d . " C o h r o n a l s o t e s t i f i e d t o k n o w i n g o f one i n c i d e n t 

i n w h i c h a f o r m e r e m p l o y e e , i d e n t i f i e d o n l y by t h e n i c k n a m e 

" C o n v i c t , " had been f i r e d a f t e r b r i n g i n g a k n i f e i n t o t h e 

e m p l o y e r ' s b r e a k r o o m d u r i n g a d i s a g r e e m e n t w i t h a c o w o r k e r . 

C o h r o n t e s t i f i e d on d i r e c t e x a m i n a t i o n t h a t on one o c c a s i o n he 

had h i m s e l f p u r c h a s e d a weapon on t h e e m p l o y e r ' s p r o p e r t y , b u t 

he added d u r i n g c r o s s - e x a m i n a t i o n t h a t t h a t t r a n s a c t i o n had 

o c c u r r e d i n t h e p a r k i n g l o t o f t h e p l a n t . 

C o l l i n s t e s t i f i e d a t t r i a l t h a t B u r n s had a p p r o a c h e d h im 

on a S a t u r d a y , c l o s e t o t h e end o f t h e w o r k i n g day, and had 

i n f o r m e d h im t h a t t h e employee "had a gun i n t h e s h o p , " b u t 

had n o t r e p o r t e d t h a t t h e employee had p o i n t e d t h e f i r e a r m a t 

him. A t t h a t t i m e , C o l l i n s s i m p l y i n s t r u c t e d t h e employee t o 

t a k e t h e f i r e a r m o u t o f t h e p l a n t , b u t he added t h a t " t h a t was 

b e f o r e I f o u n d o u t he was p o i n t i n g i t a t p e o p l e . " C o l l i n s 

a l s o t e s t i f i e d t h a t he had n o t made t h e d e c i s i o n t o t e r m i n a t e 

t h e employment o f t h e e m p l o y e e ; he assumed t h a t t h a t d e c i s i o n 

was made by Cox. 

D o o l e y t e s t i f i e d t h a t a f t e r i t had been d e t e r m i n e d t h a t 

t h e employee w o u l d be u n d e r g o i n g c a r p a l t u n n e l r e l e a s e 

s u r g e r y , he had had a c o n v e r s a t i o n w i t h C o l l i n s a b o u t t h e 
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e m p l o y e e ' s s i t u a t i o n and, a c c o r d i n g t o D o o l e y , "he was n ' t 

l i k i n g i t . " A c c o r d i n g t o D o o l e y , C o l l i n s made t h e s t a t e m e n t 

"I'm g o i n g t o f i n d some way t o g e t t h i s o u t o f h e r e " two o r 

t h r e e weeks b e f o r e t h e e m p l o y e e ' s employment was t e r m i n a t e d . 

D o o l e y a l s o t e s t i f i e d t h a t C o l l i n s had s u b s e q u e n t l y i n f o r m e d 

him t h a t t h e employee had been f i r e d and t h a t " [ t ] h e l a w y e r 

s a i d we c o u l d " t e r m i n a t e t h e e m p l o y e e ' s employment f o r 

" [ b ] r i n g i n g a gun i n h e r e . " D o o l e y a d m i t t e d , however, t h a t he 

had been h i r e d by Cox (not C o l l i n s ) and t h a t he had n o t i f i e d 

Cox (not C o l l i n s ) when he d e c i d e d t o c e a s e w o r k i n g f o r t h e 

e m p l o y e r . 

Cox t e s t i f i e d a t t r i a l t h a t on J u l y 27, 2006, B u r n s had 

f i r s t r e p o r t e d t h a t he d i d n o t f e e l s a f e w o r k i n g i n an 

e n v i r o n m e n t w i t h t h e employee p r e s e n t b e c a u s e , B u r n s had s a i d , 

he had seen t h e employee t a k e a p i s t o l , p o i n t i t a t C o l l i n s , 

and p r e t e n d t o s h o o t him. Cox a l s o t e s t i f i e d t h a t he had 

p r i o r k n o w l edge t h a t t h e employee d i d n o t l i k e C o l l i n s . I n 

r e s p o n s e t o B u r n s ' s r e p o r t , Cox summoned C o l l i n s , who r e p o r t e d 

t h a t he had been unaware o f t h e e m p l o y e e ' s a c t i o n s b e c a u s e 

t h e y had o c c u r r e d w h i l e C o l l i n s ' s b a c k had been t u r n e d t o t h e 

e m p l o y e e . Cox i m m e d i a t e l y n o t i f i e d h i s own s u p e r v i s o r , L a v o n 
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Drake ( t h e e m p l o y e r ' s p r e s i d e n t i n c h a r g e o f o p e r a t i o n s ) , 

r e g a r d i n g t h e i n c i d e n t . 

D u r i n g t h e e m p l o y e r ' s c a s e , F r a n k Hopson, t h e e m p l o y e r ' s 

c h i e f e x e c u t i v e o f f i c e r and p a r t owner, t e s t i f i e d t h a t he had 

been c o n t a c t e d by D r a k e , who m e n t i o n e d h a v i n g a p r o b l e m t h a t 

n o r m a l l y w o u l d n o t be r e f e r r e d t o Hopson b u t f o r " e x t e n u a t i n g 

c i r c u m s t a n c e s . " Hopson t e s t i f i e d t h a t a f t e r b e i n g i n f o r m e d 

t h a t s e v e r a l c o w o r k e r s o f t h e e mployee had made s t a t e m e n t s t o 

t h e e f f e c t t h a t t h e e mployee had had a f i r e a r m i n t h e p l a n t 

and had p o i n t e d i t a t s u p e r v i s o r y p e r s o n n e l , Hopson had 

i n d i c a t e d h i s agreement t h a t t h e employee n e e d e d t o be 

t e r m i n a t e d f r o m h i s employment; i t was a t t h a t t i m e , Hopson 

s t a t e d , t h a t D rake t o l d him o f t h e e m p l o y e e ' s w o r k p l a c e 

i n j u r y . Hopson d i d n o t a l t e r h i s d e c i s i o n i n r e s p o n s e t o t h a t 

i n f o r m a t i o n ; i n s t e a d , he s a i d , he a c t e d i n f u r t h e r a n c e o f " t h e 

s a f e t y o f [ h i s ] e m p l o y e e s " b e c a u s e he "had no e a r t h l y ... way 

t o know t h e m e n t a l s t a t e " o f t h e e mployee " o r e x a c t l y what 

went on." Hopson d i r e c t e d Drake t o have Cox p r e p a r e a r e p o r t 

o f t h e i n c i d e n t and made p l a n s t o d i s c u s s t h e m a t t e r w i t h a 

T r u s s v i l l e p o l i c e o f f i c e r Hopson knew. 

Cox t h e n p r e p a r e d a memorandum c o n t a i n i n g a c c o u n t s 
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r e g a r d i n g t h e e m p l o y e e ' s h a v i n g b r o u g h t a f i r e a r m i n t o t h e 

p l a n t t h a t were p r o v i d e d by B u r n s , C o h r o n , and J.C. P e n d l e t o n 

(who l a t e r s u f f e r e d a s t r o k e and was n o t a v a i l a b l e t o t e s t i f y 

a t t r i a l ) ; t h a t memorandum, w h i c h i s d a t e d A u g u s t 3, 2006, 

c o n t a i n s t h e s i g n a t u r e s o f a l l f o u r men. Cox t e s t i f i e d t h a t 

h i s p u r p o s e i n d o i n g so was t o " c o n v e y t h e i n f o r m a t i o n as b e s t 

I c o u l d as t o what I was b e i n g t o l d so t h a t my b o s s w o u l d be 

aware o f what was h a p p e n i n g and t h e s e v e r i t y o f t h e i n c i d e n t . " 

A f t e r a f a m i l y v a c a t i o n , Hopson r e t u r n e d t o work and 

d i s c u s s e d t h e m a t t e r w i t h t h e p o l i c e o f f i c e r , a f t e r w h i c h , 

Hopson t e s t i f i e d , he made t h e d e c i s i o n t o t e r m i n a t e t h e 

e m p l o y e e ' s employment. I n c o n t r a s t , Cox t e s t i f i e d t h a t he had 

made a r e c o m m e n d a t i o n t h a t t h e e m p l o y e e ' s employment be 

t e r m i n a t e d , and he s t a t e d t h a t he, D r a k e , and Hopson had 

c o l l e c t i v e l y made t h e d e c i s i o n t o t e r m i n a t e t h e e m p l o y e e ' s 

employment. The employee was t h e n n o t i f i e d , by a l e t t e r d a t e d 

September 18, 2006, t h a t h i s employment was b e i n g t e r m i n a t e d 

" [ a ] f t e r c a r e f u l r e v i e w o f an i n c i d e n t t h a t i n v o l v e d you 

t a k i n g a weapon o u t o f y o u r c a r i n t h e shop." 

We a g r e e w i t h t h e e m p l o y e e ' s p o s i t i o n , s t a t e d i n h i s 

b r i e f , t h a t he made a p r i m a f a c i e s h o w i n g t h e f i r s t t h r e e 
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e l e m e n t s o f a p r i m a f a c i e w r o n g f u l - d i s c h a r g e c a u s e o f a c t i o n . 

However, we do n o t a g r e e t h a t t h e r e c o r d r e f l e c t s s u b s t a n t i a l 

e v i d e n c e d e m o n s t r a t i n g t h a t h i s employment was t e r m i n a t e d 

s o l e l y b e c a u s e o f h i s h a v i n g made a w o r k e r s ' c o m p e n s a t i o n 

c l a i m a g a i n s t t h e e m p l o y e r . As t h e A l a b a m a Supreme C o u r t 

i n d i c a t e d i n A l d r i d g e , o u r s t a t e ' s p e r t i n e n t s t a t u t e , A l a . 

Code 1975, § 25-5-11.1, l i k e t h a t o f t h r e e o t h e r s t a t e s , 

" u s e [ s ] a f o r m u l a t i o n ... r e q u i r i n g t h e d i s c h a r g e t o be 

c o n s i d e r e d r e t a l i a t o r y be ' s o l e l y ' b e c a u s e o f a w o r k e r s ' 

c o m p e n s a t i o n c l a i m . " 854 So. 2d a t 564. A c c o r d i n g t o 

A l d r i d g e , t h e l e g i s l a t u r e ' s c h o i c e o f t h e word " s o l e l y " t o 

e s t a b l i s h t h e p e r t i n e n t c a u s a t i o n s t a n d a r d i n d i c a t e s an i n t e n t 

t o l i m i t t h e c a u s e o f a c t i o n t o s i t u a t i o n s i n w h i c h t h e 

e m p l o y e r i s " ' ' w i t h o u t an i n d e p e n d e n t l a w f u l r e a s o n w h i c h 

w o u l d j u s t i f y t h e o t h e r w i s e u n l a w f u l a c t i o n . " ' " I d . ( q u o t i n g 

D a l e v. J.G. Bowers, I n c . , 709 N.E.2d 366, 369 ( I n d . C t . App. 

1 9 9 9 ) , q u o t i n g i n t u r n W a t k i n s v. Sommer M e t a l c r a f t C o r p . , 844 

F. Supp. 1321, 1326 (S.D. I n d . 1 9 9 4 ) ) . H e r e , w h i l e t h e r e was 

a d i s p u t e as t o w h e t h e r t h e e m p l o y e e , i n f a c t , a imed a f i r e a r m 

a t h i s s u p e r v i s o r on m u l t i p l e o c c a s i o n s i n t h e manner t h a t 

B u r n s t e s t i f i e d , t h e r e i s no d i s p u t e t h a t B u r n s r e p o r t e d t o 
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Cox (and t h e n t o Hopson) t h a t t h e e mployee had engaged i n s u c h 

b e h a v i o r , n o r i s t h e r e any d i s p u t e t h a t t h e e mployee d i d b r i n g 

a f i r e a r m i n t o t h e e m p l o y e r ' s p l a n t . 

F u r t h e r , a l t h o u g h t h e e mployee d e n i e d h a v i n g had 

k n o w l edge ( b e f o r e C o l l i n s t o l d him t o r e t u r n t h e f i r e a r m t o 

h i s m o tor v e h i c l e ) t h a t p o s s e s s i o n o f a f i r e a r m i n t h e p l a n t 

was c o n t r a r y t o a p o l i c y o f t h e e m p l o y e r -- a p o l i c y t h a t was 

i d e n t i f i e d by a number o f o t h e r w i t n e s s e s as b e i n g i n f o r c e -¬

t h e r e c o r d does n o t r e f l e c t t h a t t h e e m p l o y e r has any h i s t o r y 

o f a p p l y i n g a r u l e b a r r i n g t h e t a k i n g o f weapons i n t o i t s 

p l a n t i n a d i s c r i m i n a t o r y manner, i . e . , o n l y t o t h o s e 

e m p l o y e e s who s e e k w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , n o r t h a t 

t h e e m p l o y e r has any p o l i c y b a r r i n g d i s c h a r g e o f e m p l o y e e s who 

b r i n g weapons i n t o i t s p l a n t . I n d e e d , b o t h Cox and C o h r o n 

t e s t i f i e d t h a t a t e m p o r a r y employee i d e n t i f i e d as " C o n v i c t " 

had been f i r e d f o r h a v i n g b r o u g h t a k n i f e f r o m h i s v e h i c l e 

i n t o one o f t h e e m p l o y e r ' s s t r u c t u r e s . F u r t h e r , a l t h o u g h 

t h e r e was e v i d e n c e i n d i c a t i n g t h a t a number o f e m p l o y e e s , 

i n c l u d i n g c e r t a i n e m p l o y e e s w i t h s u p e r v i s o r y d u t i e s , had 

b r o u g h t f i r e a r m s i n t o t h e e m p l o y e r ' s p a r k i n g l o t f o r t r a d e , 

and even d i s p u t e d e v i d e n c e t e n d i n g t o show t h a t s u c h f i r e a r m s 
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had o c c a s i o n a l l y been b r o u g h t i n t o t h e p l a n t , t h e r e i s no 

e v i d e n c e i n d i c a t i n g t h a t Cox and Hopson, t h e p e r s o n s whom t h e 

r e c o r d i n d i c a t e s were i n p o s i t i o n s o f a u t h o r i t y as t o 

p e r s o n n e l m a t t e r s f o r t h e e m p l o y e r , were aware o f any s u c h 

i n s t a n c e s . F i n a l l y , t h e r e i s no e v i d e n c e t e n d i n g t o show t h a t 

t h e e m p l o y e r ' s p e r s o n n e l w i t h r e s p o n s i b i l i t y f o r h i r i n g and 

f i r i n g have a c k n o w l e d g e d t h a t t h e i r s t a t e d r e a s o n f o r 

t e r m i n a t i n g t h e e m p l o y e e ' s employment was i n any way 

p r e t e x t u a l . 

As a m a t t e r o f f e d e r a l l a w , e n t i t i e s s u c h as t h e e m p l o y e r 

have a d u t y t o " f u r n i s h t o e a c h ... e m p l o y e e [ ] ... a p l a c e o f 

employment ... f r e e f r o m r e c o g n i z e d h a z a r d s t h a t a r e c a u s i n g 

o r a r e l i k e l y t o c a u s e d e a t h o r s e r i o u s p h y s i c a l harm." 29 

U.S.C. § 6 5 4 ( a ) ( 1 ) . We r e c o g n i z e t h a t t h e g r e a t m a j o r i t y o f 

t h i s c o u n t r y ' s c i t i z e n s a r e r e s p o n s i b l e s t e w a r d s o f t h e i r 

c o n s t i t u t i o n a l r i g h t s t o keep f i r e a r m s . See U.S. C o n s t . , 

amend. I I ; A l a . C o n s t . o f 1901, § 26. That s a i d , t h e 

p o t e n t i a l f o r " d e a t h o r s e r i o u s p h y s i c a l harm" f r o m a f i r e a r m 

i n a w o r k p l a c e e n v i r o n m e n t s h o u l d t h a t f i r e a r m c o n c e i v a b l y 

come i n t o t h e p o s s e s s i o n o f a p e r s o n who m i g h t be u n a b l e o r 
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u n w i l l i n g t o a c t r e s p o n s i b l y , 2 and t h e p r o s p e c t t h a t t h e 

e m p l o y e r m i g h t s u f f e r l e g a l a c t i o n i n s u c h c i r c u m s t a n c e s , a r e 

v a l i d l e g a l c o n c e r n s t h a t may be c o n s i d e r e d by an e m p l o y e r 

c o n f r o n t i n g an employee who b r i n g s a f i r e a r m i n t o t h e 

w o r k p l a c e . See Hansen v. A m e r i c a O n l i n e , I n c . , 96 P.3d 950 

( U t ah 2004) ( t e r m i n a t i o n o f employment o f w o r k e r s who b r o u g h t 

f i r e a r m s o n t o p r o p e r t y o f e m p l o y e r h e l d n o t c o n t r a r y t o p u b l i c 

p o l i c y ) . 3 

B a s e d upon t h e f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

c o n c l u d e t h a t t h e e v i d e n c e p r e s e n t e d a t t r i a l shows t h a t t h e 

e m ployee was n o t d i s c h a r g e d s o l e l y on t h e b a s i s t h a t he had 

s o u g h t b e n e f i t s u n d e r t h e A c t f o r h i s w o r k p l a c e i n j u r y ; i n 

p a r t i c u l a r , t h e e mployee f a i l e d t o show t h a t t h e e m p l o y e r ' s 

p e r s o n n e l w i t h t e r m i n a t i o n a u t h o r i t y a p p l i e d any p o l i c y 

2We need o n l y c i t e B e a r d v. M o b i l e P r e s s - R e g i s t e r , 90 8 So. 
2d 932 ( A l a . C i v . App. 2 0 0 4 ) , as an example o f what 
u n f o r t u n a t e c i r c u m s t a n c e s can p o s s i b l y o c c u r when an 
i r r e s p o n s i b l e p e r s o n b r i n g s a f i r e a r m i n t o t h e w o r k p l a c e and 
o f how l i k e l y e f f o r t s w i l l be t o h o l d t h e e m p l o y e r l i a b l e . 

3We n o t e t h a t t h e Alabama L e g i s l a t u r e has r e c e n t l y 
c o n s i d e r e d l e g i s l a t i o n t h a t w o u l d b a r e m p l o y e r s f r o m a d o p t i n g 
p o l i c i e s p r e v e n t i n g e m p l o y e e s f r o m k e e p i n g f i r e a r m s i n l o c k e d 
m o tor v e h i c l e s . See S.B. 360, 2010 R e g u l a r S e s s i o n . However, 
t h e f a c t s o f t h i s c a s e , i n w h i c h a f i r e a r m was t a k e n o u t o f a 
v e h i c l e and b r o u g h t i n t o t h e w o r k p l a c e i t s e l f , w o u l d a p p e a r 
n o t t o f a l l w i t h i n t h e s c o p e o f s u c h l e g i s l a t i o n . 
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a g a i n s t t h e p o s s e s s i o n o f weapons i n t h e w o r k p l a c e i n a 

d i s c r i m i n a t o r y manner o n l y t o e m p l o y e e s who have f i l e d 

w o r k e r s ' c o m p e n s a t i o n c l a i m s , a c t e d o u t s i d e company p o l i c y , o r 

d i s a v o w e d t h e r e a s o n g i v e n f o r t h e e m p l o y e e ' s d i s c h a r g e . F o r 

t h a t r e a s o n , we must c o n c l u d e t h a t , u n d e r A l d r i d g e , t h e t r i a l 

c o u r t e r r e d i n d e n y i n g t h e e m p l o y e r ' s m o t i o n f o r a JML f i l e d 

a f t e r t h e c l o s e o f a l l t h e e v i d e n c e . B a s e d upon t h o s e 

c o n c l u s i o n s , we r e v e r s e t h e judgment e n t e r e d on t h e j u r y 

v e r d i c t i n f a v o r o f t h e employee w i t h o u t c o n s i d e r i n g t h e 

e m p l o y e r ' s o t h e r c h a l l e n g e s t o t h e judgment u n d e r r e v i e w , and 

we remand t h e c a u s e f o r t h e e n t r y o f a judgment i n f a v o r o f 

t h e e m p l o y e r as a m a t t e r o f l a w . 

REVERSED AND REMANDED. 

Thompson, P . J . , and Thomas and Moore, J J . , c o n c u r . 

B r y a n , J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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