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BRYAN, Judge. 

The Alabama Department of P u b l i c S a f e t y ("the 

Department") appeals from a judgment of the Montgomery C i r c u i t 

C o u r t r e v e r s i n g an a d m i n i s t r a t i v e o r d e r f i n d i n g Leon A l b e r t 

P r i n c e t o be s u b j e c t t o the Community N o t i f i c a t i o n A c t , § 15-
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20-20 e t seq., A l a . Code 1975 ("the CNA"). We r e v e r s e and 

remand. 

I n 1991, P r i n c e was c o n v i c t e d of c a r n a l knowledge of a 

g i r l l e s s than 12 y e a rs o l d , i n v i o l a t i o n of § 398, T i t l e 14, 

A l a . Code 1940 (Recomp. 1958). P r i n c e was i n c a r c e r a t e d i n 

s t a t e p r i s o n , and he was r e l e a s e d from i n c a r c e r a t i o n i n 

November 2006. I n F e b r u a r y 2007, the Department n o t i f i e d 

P r i n c e by l e t t e r t h a t he i s not s u b j e c t t o the CNA.1 However, 

i n December 2007, the Department n o t i f i e d P r i n c e by l e t t e r 

t h a t , upon f u r t h e r r e v i e w of h i s f i l e , he i s i n d e e d s u b j e c t t o 

the CNA. 

P r i n c e sought a d m i n i s t r a t i v e r e v i e w of the Department's 

d e c i s i o n t h a t he i s s u b j e c t t o the CNA. That r e v i e w was 

governed by the Alabama A d m i n i s t r a t i v e Procedure A c t , § 41-22¬

1 e t seq., A l a . Code 1975 ("the AAPA"). The a d m i n i s t r a t i v e 

r e v i e w c o n s t i t u t e d a c o n t e s t e d case under the AAPA. See § 

4 1-22-3(3), A l a . Code 1975 ( d e f i n i n g a " c o n t e s t e d c a s e," i n 

p a r t , as " [ a ] p r o c e e d i n g ... i n which the l e g a l r i g h t s , 

1The CNA was e n a c t e d i n 1996 " t o p r o t e c t communities and 
t h e i r most v u l n e r a b l e c i t i z e n s , c h i l d r e n , from the proven 
danger of r e c i d i v i s m by c r i m i n a l sex o f f e n d e r s . " S a l t e r v. 
S t a t e , 971 So. 2d 31, 37 ( A l a . C i v . App. 2007). 
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d u t i e s , or p r i v i l e g e s of a p a r t y are r e q u i r e d by law t o be 

d e t ermined by an agency a f t e r an o p p o r t u n i t y f o r h e a r i n g " ) . 

T y p i c a l l y , t h a t r e v i e w would have been conducted by an 

a d m i n i s t r a t i v e law judge ("ALJ") w o r k i n g i n the a d m i n i s t r a t i v e 

h e a r i n g s d i v i s i o n of the O f f i c e of the A t t o r n e y G e n e r a l . 

However, because the a t t o r n e y g e n e r a l d e c i d e d t o p e r s o n a l l y 

r e p r e s e n t the Department i n P r i n c e ' s case, a l l the ALJs i n the 

a d m i n i s t r a t i v e h e a r i n g s d i v i s i o n of the O f f i c e of the A t t o r n e y 

G e n e r a l r e c u s e d themselves. I n January 2008, Jack C u r t i s , 

g e n e r a l c o u n s e l f o r the Department, sent a l e t t e r t o J u l i a 

W e l l e r , an A L J employed by the Alabama Department of 

P e r s o n n e l , a s k i n g W e l l e r t o hear P r i n c e ' s a d m i n i s t r a t i v e 

r e v i e w . The l e t t e r t o W e l l e r s t a t e d , i n p e r t i n e n t p a r t : "We 

are r e q u e s t i n g on b e h a l f of the A t t o r n e y G e n e r a l ' s o f f i c e , who 

w i l l be p r e s e n t i n g t h i s c a s e [ , ] t h a t you ... p r e s i d e over the 

due p r o c e s s h e a r i n g f o r [ P r i n c e ] . " W e l l e r agreed t o p r e s i d e 

over P r i n c e ' s case. 

Two days b e f o r e the a d m i n i s t r a t i v e h e a r i n g was h e l d , 

P r i n c e f i l e d a motion s e e k i n g W e l l e r ' s r e c u s a l as the A L J i n 

h i s case. I n h i s motion, P r i n c e a s s e r t e d t h a t W e l l e r " i s 

s u b j e c t t o the a u t h o r i t y , d i r e c t i o n and d i s c r e t i o n of the 
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A t t o r n e y G e n e r a l . " T h e r e f o r e , P r i n c e argued, W e l l e r was 

d i s q u a l i f i e d from h e a r i n g h i s case p u r s u a n t t o § 41-22-18(a), 

A l a . Code 1975, which p r o v i d e s , i n p e r t i n e n t p a r t : "No 

i n d i v i d u a l who p a r t i c i p a t e s i n the making of any proposed 

o r d e r or f i n a l d e c i s i o n i n a c o n t e s t e d case s h a l l be 

s u b j e c t t o the a u t h o r i t y , d i r e c t i o n or d i s c r e t i o n of any 

pers o n who has p r o s e c u t e d or advocated i n c o n n e c t i o n w i t h t h a t 

c o n t e s t e d case " W e l l e r d e n i e d P r i n c e ' s motion s e e k i n g 

r e c u s a l on the grounds t h a t i t had been u n t i m e l y f i l e d and 

t h a t she was not employed by the O f f i c e of the A t t o r n e y 

G e n e r a l . W e l l e r s u b s e q u e n t l y p r e s i d e d over P r i n c e ' s 

c o n t e s t e d - c a s e h e a r i n g . F o l l o w i n g the h e a r i n g , W e l l e r i s s u e d 

an o r d e r u p h o l d i n g the Department's d e c i s i o n t h a t P r i n c e i s 

s u b j e c t t o the CNA. 

P r i n c e a p p e a l e d the o r d e r t o the c i r c u i t c o u r t , p u r s u a n t 

t o § 41-22-20, A l a . Code 1975. P r i n c e f i l e d i n the c i r c u i t 

c o u r t a motion s e e k i n g j u d i c i a l r e v i e w of the d e n i a l by W e l l e r 

of P r i n c e ' s motion f o r r e c u s a l . I n t h a t motion, P r i n c e sought 

an o r d e r d e t e r m i n i n g t h a t the h e a r i n g conducted b e f o r e W e l l e r 

had v i o l a t e d § 41-22-18(a) and had d e n i e d him due p r o c e s s 

under b o t h the Alabama C o n s t i t u t i o n and the U n i t e d S t a t e s 
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C o n s t i t u t i o n . 2 I n response t o P r i n c e ' s motion, the Department 

s u b m i t t e d C u r t i s ' s a f f i d a v i t . I n h i s a f f i d a v i t , C u r t i s 

t e s t i f i e d t h a t , as g e n e r a l c o u n s e l f o r the Department, he 

o v ersees a l l l e g a l m a t t e r s a f f e c t i n g the Department. C u r t i s 

s t a t e d t h a t , a f t e r a l l the ALJs who would have t y p i c a l l y h e a r d 

a case such as P r i n c e ' s had r e c u s e d themselves, C u r t i s l e a r n e d 

t h a t W e l l e r had agreed t o hear P r i n c e ' s case. C u r t i s s t a t e d 

t h a t he d i d not r e c a l l from whom he had l e a r n e d t h a t 

i n f o r m a t i o n . C u r t i s t e s t i f i e d t h a t , as "a m a t ter of c o u r s e , " 

he then wrote the l e t t e r t o W e l l e r r e q u e s t i n g t h a t she conduct 

P r i n c e ' s h e a r i n g . He s t a t e d t h a t he d i d not r e c a l l anyone i n 

the O f f i c e of the A t t o r n e y G e n e r a l a s k i n g him t o w r i t e the 

l e t t e r t o W e l l e r . 

The Department a l s o s u b m i t t e d the a f f i d a v i t of A l i c e Ann 

Byrne, g e n e r a l c o u n s e l f o r the Alabama Department of 

P e r s o n n e l , i n response t o P r i n c e ' s motion f o r r e c u s a l . I n her 

a f f i d a v i t , Byrne t e s t i f i e d , i n p e r t i n e n t p a r t : 

" I n J a n u a r y of 2008, due t o the r e c u s a l [ o f a l l the 

2Our supreme c o u r t "has c o n s i s t e n t l y i n t e r p r e t e d the due 
p r o c e s s g u a r a n t e e d under the Alabama C o n s t i t u t i o n t o be 
c o e x t e n s i v e w i t h the due p r o c e s s g u aranteed under the U n i t e d 
S t a t e s C o n s t i t u t i o n . " V i s t a Land & E q u i p . , L.L.C. v. Computer  
Programs & Sys., I n c . , 953 So. 2d 1170, 1174 ( A l a . 2006). 
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ALJs w o r k i n g i n the a d m i n i s t r a t i v e h e a r i n g s d i v i s i o n 
of the O f f i c e of the A t t o r n e y G e n e r a l ] , I was 
c o n t a c t e d by the Department ... i n q u i r [ i n g ] about 
the a p p r o p r i a t e procedure f o r a p p o i n t i n g an [ A L J ] t o 
hear a case c o n c e r n i n g the [CNA]. I i n f o r m e d [ t h e 
Department] t h a t they c o u l d h i r e an o u t s i d e lawyer 
through c o n t r a c t , or send a r e q u e s t t o our C h i e f 
A d m i n i s t r a t i v e Law Judge, ... W e l l e r [ , ] who, i f she 
were a v a i l a b l e , would r e q u e s t a p p r o v a l from the 
S t a t e P e r s o n n e l D i r e c t o r t o handle the case. 

"... [O]n J a n u a r y 23, 2008, a l e t t e r from J a c k 
C u r t i s , G e n e r a l Counsel of the Department ... , was 
sent t o ... W e l l e r r e q u e s t i n g t h a t she s e r v e as the 
A L J on the case. On J a n u a r y 25, 2008, S t a t e 
P e r s o n n e l D i r e c t o r J a c k i e Graham approved the 
r e q u e s t " 

Byrne t e s t i f i e d t h a t , a t the time W e l l e r p r e s i d e d over 

P r i n c e ' s case, W e l l e r "was employed by the S t a t e P e r s o n n e l 

Department and was not s u b j e c t t o the d i r e c t i o n , a u t h o r i t y , or 

c o n t r o l of the O f f i c e of the A t t o r n e y G e n e r a l . " 

In June 2009, the c i r c u i t c o u r t e n t e r e d a judgment 

d e t e r m i n i n g t h a t P r i n c e ' s due-process r i g h t s had been v i o l a t e d 

by W e l l e r ' s h e a r i n g h i s case. T h e r e f o r e , the c i r c u i t c o u r t ' s 

judgment c o n c l u d e d t h a t W e l l e r s h o u l d have r e c u s e d h e r s e l f 

from P r i n c e ' s case, and, on t h a t ground, i t r e v e r s e d the o r d e r 

i s s u e d by W e l l e r u p h o l d i n g the Department's d e c i s i o n t h a t 

P r i n c e i s s u b j e c t t o the CNA. A c c o r d i n g l y , the c i r c u i t 

c o u r t ' s judgment d i d not address the s u b s t a n t i v e i s s u e of 
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whether P r i n c e i s i n d e e d s u b j e c t t o the CNA. The Department 

s u b s e q u e n t l y f i l e d an appea l t o t h i s c o u r t , p u r s u a n t t o § 41¬

22-20, A l a . Code 1975. 

Based on the c i r c u i t c o u r t ' s f i n d i n g t h a t P r i n c e ' s r i g h t 

t o due p r o c e s s was v i o l a t e d by W e l l e r ' s n o n r e c u s a l , t h a t c o u r t 

a p p a r e n t l y r e v e r s e d W e l l e r ' s o r d e r under the a u t h o r i t y of § 

4 1 - 2 2 - 2 0 ( k ) ( 1 ) , A l a . Code 1975, which p e r m i t s a c i r c u i t c o u r t 

t o r e v e r s e an agency a c t i o n made i n v i o l a t i o n of 

c o n s t i t u t i o n a l p r o v i s i o n s . " T h i s c o u r t r e v i e w s a c i r c u i t 

c o u r t ' s judgment w i t h o u t a presumption of c o r r e c t n e s s because 

the c i r c u i t c o u r t i s i n no b e t t e r p o s i t i o n t o r e v i e w an 

agency's d e c i s i o n than t h i s c o u r t . C l a r k v. Fancher, 662 So. 

2d 258, 261 ( A l a . C i v . App. 1994)." Alabama Bd. of N u r s i n g v. 

P e t e r s o n , 976 So. 2d 1028, 1033 ( A l a . C i v . App. 2007). 

" [ T ] h e r e i s no presumption of c o r r e c t n e s s a f f o r d e d t o [an 

a d m i n i s t r a t i v e d e c i s i o n maker's] l e g a l c o n c l u s i o n s or i t s 

a p p l i c a t i o n of the law t o the f a c t s . " M e d i c a l L i c e n s u r e  

Comm'n of Alabama v. H e r r e r a , 918 So. 2d 918, 926 ( A l a . C i v . 

App. 2005). 

On a p p e a l , the Department f i r s t argues t h a t the c i r c u i t 

c o u r t e r r e d i n c o n c l u d i n g t h a t P r i n c e ' s r i g h t t o due p r o c e s s 
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had been v i o l a t e d by W e l l e r ' s f a i l u r e t o recuse h e r s e l f from 

h i s case. The Department argues t h a t P r i n c e d i d not e s t a b l i s h 

t h a t h i s r i g h t t o due p r o c e s s had been v i o l a t e d because, the 

Department says, P r i n c e d i d not e s t a b l i s h t h a t W e l l e r had 

a c t u a l b i a s i n t h i s case. C o n v e r s e l y , P r i n c e , c i t i n g Caperton 

v. A.T. Massey C o a l Co., U.S. , 129 S. Ct. 2252 (2009), 

argues t h a t a showing of a c t u a l b i a s i s not r e q u i r e d t o 

e s t a b l i s h a v i o l a t i o n of due p r o c e s s i n t h i s case. In 

Caperton, the U n i t e d S t a t e s Supreme Court s t a t e d t h a t " t h e r e 

are o b j e c t i v e s t a n d a r d s t h a t r e q u i r e r e c u s a l when 'the 

p r o b a b i l i t y of a c t u a l b i a s on the p a r t of the judge or 

d e c i s i o n m a k e r i s too h i g h t o be c o n s t i t u t i o n a l l y t o l e r a b l e . ' 

Withrow v. L a r k i n , 421 U.S. 35, 47, 95 S. Ct. 1456, 43 L. Ed. 

2d 712 (1975)." U.S. a t , 129 S. Ct. a t 2257. We f i n d 

t h a t , under e i t h e r the " a c t u a l b i a s " s t a n d a r d argued by the 

Department or the o b j e c t i v e s t a n d a r d f o c u s i n g on the 

" p r o b a b i l i t y of a c t u a l b i a s " argued by P r i n c e , P r i n c e has 

f a i l e d t o e s t a b l i s h t h a t h i s r i g h t t o due p r o c e s s was v i o l a t e d 

i n t h i s case. 

The U n i t e d S t a t e s Supreme Court has d i s c u s s e d the 

a p p l i c a t i o n of due p r o c e s s i n the g e n e r a l c o n t e x t of a judge's 
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q u a l i f i c a t i o n s t o hear a case: 

"[M]ost q u e s t i o n s c o n c e r n i n g a judge's 
q u a l i f i c a t i o n s t o hear a case are not c o n s t i t u t i o n a l 
ones, because the Due Proc e s s C l a u s e of the 
F o u r t e e n t h Amendment e s t a b l i s h e s a c o n s t i t u t i o n a l 
f l o o r , not a u n i f o r m s t a n d a r d . Aetna L i f e I n s . Co.  
v. L a v o i e , 475 U.S. 813, 828 (1986). I n s t e a d , these 
q u e s t i o n s a r e , i n most ca s e s , answered by common 
law, s t a t u t e , or the p r o f e s s i o n a l s t a n d a r d s of the 
bench and b a r . See, e.g., Aetna, i d . , a t 820-821; 
Tumey v. Ohio, 273 U.S. 510, 523 (1927); 28 U.S.C. 
§§ 144, 455; ABA Code of J u d i c i a l Conduct, Canon 
3C(1)(a) (1980). But the f l o o r e s t a b l i s h e d by the 
Due Proc e s s C l a u s e c l e a r l y r e q u i r e s a ' f a i r t r i a l i n 
a f a i r t r i b u n a l , ' Withrow v. L a r k i n , 421 U.S. 35, 
46 (1975), b e f o r e a judge w i t h no a c t u a l b i a s 
a g a i n s t the defendant or i n t e r e s t i n the outcome of 
h i s p a r t i c u l a r case. See, e.g., Aetna, s u p r a , a t 
821-822; Tumey, su p r a , a t 523." 

Bra c y v. Gramley, 520 U.S. 899, 904-05 (1997). 

The Department argues t h a t , i n the s p e c i f i c c o n t e x t of an 

a d m i n i s t r a t i v e h e a r i n g , P r i n c e must e s t a b l i s h a c t u a l b i a s by 

W e l l e r i n o r d e r t o e s t a b l i s h a v i o l a t i o n of due p r o c e s s . The 

Department's p o s i t i o n r e g a r d i n g the " a c t u a l b i a s " s t a n d a r d i s 

e x p l a i n e d i n Bunke v. Alabama Board of N u r s i n g , 871 F. Supp. 

1437, 1439 (M.D. A l a . 1994): 

" ' [ I ] t i s w e l l s e t t l e d i n Alabama t h a t due p r o c e s s 
must be observed by a l l boards as w e l l as c o u r t s . ' 
[Delavan v. Board of D e n t a l Exam'rs of Alabama, 620 
So. 2d 13, 16 ( A l a . C i v . App. 1 9 9 3 ) ] . I t i s a l s o 
w e l l e s t a b l i s h e d t h a t ' [ a ] t a minimum, due p r o c e s s 
a s s u r e s n o t i c e and a m e a n i n g f u l o p p o r t u n i t y t o be 
hea r d b e f o r e a r i g h t or an i n t e r e s t i s f o r f e i t e d . ' 
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Johnson v. U.S.D.A., 734 F.2d 774, 782 (11th C i r . 
1984) ( c i t i n g Mathews v. E l d r i d g e , 424 U.S. 319, 
333, 96 S. Ct. 893, 901, 47 L. Ed. 2d 18 (1976)). 
... The c o u r t s have a l s o n oted t h a t the requirement 
of a h e a r i n g i s no guarantee of due p r o c e s s where 
the p r e s i d i n g o f f i c e r i s not n e u t r a l . As s t a t e d i n 
Johnson, '[a] f a i r h e a r i n g r e q u i r e s an i m p a r t i a l 
a r b i t e r . ' Johnson, 734 F.2d a t 782, see a l s o , Gibson  
v. B e r r y h i l l , 411 U.S. 564, 578, 93 S. C t . 1689, 
1697, 36 L. Ed. 2d 488 (1973). 

"  

"Having s e t f o r t h the importance of g u a r a n t e e i n g 
due p r o c e s s i n a d m i n i s t r a t i v e p r o c e d u r e s , though, 
c o u r t s have a l s o noted t h a t w h i l e these h e a r i n g s may 
be q u a s i - j u d i c i a l , ' [ b ] r o a d d i s c r e t i o n must be 
a f f o r d e d i n n o n - j u d i c i a l a d m i n i s t r a t i v e s e t t i n g s . ' 
Delavan, 620 So. 2d a t 16. T h i s i s e s p e c i a l l y so i n 
cases such as t h i s where the d e c i s i o n s of an 
a d m i n i s t r a t i v e body such as the N u r s i n g Board, are 
s u b j e c t t o j u d i c i a l r e v i e w . § 41-22-20(a)[, A l a . 
Code 1975], Smith v. Organ. of F o s t e r F a m i l i e s f o r  
E q u a l i t y and Reform, 431 U.S. 816, 97 S. Ct. 2094, 
53 L. Ed. 2d 14 (1977). 

"  

"Courts have h e l d ... t h a t i t i s the p l a i n t i f f ' s 
burden i n [cases r e g a r d i n g whether a h e a r i n g o f f i c e r 
s h o u l d be d i s q u a l i f i e d on due-process grounds] t o 
show a c t u a l b i a s on the p a r t of the h e a r i n g o f f i c e r . 
Burney v. P o l k Comm. C o l l e g e , 728 F.2d 1374, 1378 
n.11 (11th C i r . 1984); Evers v. B r d . of Med.  
Examiners, 516 So. 2d 650, 654 ( A l a . C i v . App. 
1987), a p p e a l d i s m i s s e d 486 U.S. 1001, 108 S. Ct. 
1723, 100 L. Ed. 2d 188 (1988). Absent a showing of 
b i a s , the o f f i c e r i s presumed t o be i m p a r t i a l . 
Schweiker v. McLure, 456 U.S. 188, 195, 102 S. C t . 
1665, 1669, 72 L. Ed. 2d 1 (1982), Johnson, 734 F.2d 
a t 783, B l a c k v. C i t y of Auburn, 857 F. Supp. 1540, 
1547 (M.D. A l a . 1994). B i a s i s most r e a d i l y 
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apparent where the h e a r i n g o f f i c e r has a p e c u n i a r y 
i n t e r e s t i n the outcome of the m a t t e r . See, e.g., 
Gibson, 411 U.S. a t 578, 93 S. Ct. a t 1697." 

In t h i s case, t h e r e i s no e v i d e n c e of a c t u a l b i a s by 

W e l l e r a g a i n s t P r i n c e . The c i r c u i t c o u r t ' s judgment does not 

c i t e any a l l e g e d a c t u a l b i a s . P r i n c e does not seem t o argue 

t h a t the r e c o r d on appea l c o n t a i n s any ev i d e n c e i n d i c a t i n g 

t h a t W e l l e r was a c t u a l l y b i a s e d a g a i n s t him. A p p l y i n g the 

" a c t u a l b i a s " s t a n d a r d advocated by the Department and 

e x p l a i n e d i n Bunke t o P r i n c e ' s a d m i n i s t r a t i v e p r o c e e d i n g , 

P r i n c e d i d not e s t a b l i s h t h a t W e l l e r ' s f a i l u r e t o recuse 

h e r s e l f v i o l a t e d h i s r i g h t t o due p r o c e s s . 

P r i n c e , however, argues t h a t W e l l e r ' s f a i l u r e t o recuse 

h e r s e l f v i o l a t e d h i s r i g h t t o due p r o c e s s under the s t a n d a r d 

s e t f o r t h by the Supreme Court i n Caperton, s u p r a . In 

Caperton, a j u r y i n West V i r g i n i a r e t u r n e d a v e r d i c t a g a i n s t 

A.T. Massey C o a l Company and i t s a f f i l i a t e s ( c o l l e c t i v e l y 

"Massey") and i n f a v o r of Hugh Caperton and o t h e r s 

( c o l l e c t i v e l y " C a p e r t o n " ) . The j u r y awarded Caperton $50 

m i l l i o n i n damages. U.S. a t , 129 S. Ct. a t 2257. The 

Supreme Court r e c i t e d the f a c t s of Caperton: 

"Don B l a n k e n s h i p i s Massey's chairman, c h i e f 
e x e c u t i v e o f f i c e r , and p r e s i d e n t . A f t e r the v e r d i c t 
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but b e f o r e the a p p e a l , West V i r g i n i a h e l d i t s 2004 
j u d i c i a l e l e c t i o n s . Knowing the Supreme Court of 
Appeals of West V i r g i n i a would c o n s i d e r the appea l 
i n the case, B l a n k e n s h i p d e c i d e d t o s u p p o r t an 
a t t o r n e y who sought t o r e p l a c e J u s t i c e McGraw. 
J u s t i c e McGraw was a c a n d i d a t e f o r r e e l e c t i o n t o 
t h a t c o u r t . The a t t o r n e y who sought t o r e p l a c e him 
was B r e n t Benjamin. 

" I n a d d i t i o n t o c o n t r i b u t i n g the $1,000 
s t a t u t o r y maximum t o Benjamin's campaign committee, 
B l a n k e n s h i p donated almost $2.5 m i l l i o n t o 'And For 
The Sake Of The K i d s , ' a p o l i t i c a l o r g a n i z a t i o n 
formed under 26 U.S.C. § 527. The § 527 
o r g a n i z a t i o n opposed McGraw and s u p p o r t e d Benjamin. 
B l a n k e n s h i p ' s d o n a t i o n s accounted f o r more than 
t w o - t h i r d s of the t o t a l funds i t r a i s e d . T h i s was 
not a l l . B l a n k e n s h i p spent, i n a d d i t i o n , j u s t over 
$500,000 on independent e x p e n d i t u r e s -- f o r d i r e c t 
m a i l i n g s and l e t t e r s s o l i c i t i n g d o n a t i o n s as w e l l as 
t e l e v i s i o n and newspaper a d v e r t i s e m e n t s -- '"to 
sup p o r t ... B r e n t Benjamin."' 

"To p r o v i d e some p e r s p e c t i v e , B l a n k e n s h i p ' s $3 
m i l l i o n i n c o n t r i b u t i o n s were more than the t o t a l 
amount spent by a l l o t h e r Benjamin s u p p o r t e r s and 
t h r e e times the amount spent by Benjamin's own 
committee. Caperton contends t h a t B l a n k e n s h i p spent 
$1 m i l l i o n more than the t o t a l amount spent by the 
campaign committees of bo t h c a n d i d a t e s combined. 

"Benjamin won. He r e c e i v e d 382,036 vo t e s 
(53.3%), and McGraw r e c e i v e d 334,301 v o t e s (46.7%)." 

U.S. a t , 129 S. Ct. a t 2257 ( c i t a t i o n s t o the r e c o r d 

o m i t t e d ) . 

A f t e r Benjamin was e l e c t e d , Caperton moved t o d i s q u a l i f y 

him from c o n s i d e r i n g Massey's a p p e a l , a s s e r t i n g a due-process 
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v i o l a t i o n and a v i o l a t i o n of the West V i r g i n i a Code of 

J u d i c i a l Conduct. J u s t i c e Benjamin d e n i e d Caperton's motion. 

U.S. a t , 129 S. Ct. a t 2257. The Supreme Court of 

Appeals of West V i r g i n i a s u b s e q u e n t l y g r a n t e d r e v i e w of the 

judgment e n t e r e d on the j u r y v e r d i c t r e n d e r e d a g a i n s t Massey. 

That c o u r t r e v e r s e d the judgment e n t e r e d on the j u r y v e r d i c t 

by a 3-2 v o t e , w i t h J u s t i c e Benjamin v o t i n g w i t h the m a j o r i t y . 

U.S. a t , 129 S. Ct. a t 2258. 

The U n i t e d S t a t e s Supreme Co u r t i n Caperton i d e n t i f i e d 

two c i r c u m s t a n c e s i n which t h a t Court had p r e v i o u s l y r e q u i r e d 

a judge's r e c u s a l on due-process grounds: cases i n which a 

judge has a f i n a n c i a l i n t e r e s t , U.S. a t , 129 S. Ct. a t 

2260, and c e r t a i n t y p e s of cases i n v o l v i n g c r i m i n a l contempt. 

U.S. a t , 129 S. C t . a t 2261-62. The Supreme Court 

s t a t e d t h a t " [ t ] h e s e are c i r c u m s t a n c e s ' i n which e x p e r i e n c e 

teaches t h a t the p r o b a b i l i t y of a c t u a l b i a s on the p a r t of the 

judge or d e c i s i o n m a k e r i s too h i g h t o be c o n s t i t u t i o n a l l y 

t o l e r a b l e . ' " U.S. a t , 129 S. Ct. a t 2259 ( q u o t i n g 

Withrow v. L a r k i n , 421 U.S. 35, 47 (1975)). Under such 

c i r c u m s t a n c e s , the Supreme Court noted, " [ t ] h e i n q u i r y i s an 

o b j e c t i v e one. The Court asks not whether the judge i s 
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a c t u a l l y , s u b j e c t i v e l y b i a s e d , but whether the average judge 

i n h i s p o s i t i o n i s ' l i k e l y ' t o be n e u t r a l , or whether t h e r e i s 

an u n c o n s t i t u t i o n a l ' p o t e n t i a l f o r b i a s . ' " U.S. a t , 

129 S. Ct. a t 2262. 

In Caperton, the Supreme Co u r t a p p l i e d those p r i n c i p l e s 

" i n the c o n t e x t of j u d i c i a l e l e c t i o n s " t o determine i f 

Caperton's r i g h t t o due p r o c e s s had been v i o l a t e d by J u s t i c e 

Benjamin's f a i l u r e t o recuse h i m s e l f . U.S. a t , 129 S. 

Ct. a t 2262. The Supreme Court c o n t i n u e d : 

"The d i f f i c u l t i e s of i n q u i r i n g i n t o a c t u a l b i a s , 
and the f a c t t h a t the i n q u i r y i s o f t e n a p r i v a t e 
one, s i m p l y u n d e r s c o r e the need f o r o b j e c t i v e r u l e s . 
O therwise t h e r e may be no adequate p r o t e c t i o n 
a g a i n s t a judge who s i m p l y misreads or misapprehends 
the r e a l m otives a t work i n d e c i d i n g the case. The 
judge's own i n q u i r y i n t o a c t u a l b i a s , then, i s not 
one t h a t the law can e a s i l y s u p e r i n t e n d or r e v i e w , 
though a c t u a l b i a s , i f d i s c l o s e d , no doubt would be 
grounds f o r a p p r o p r i a t e r e l i e f . In l i e u of 
e x c l u s i v e r e l i a n c e on t h a t p e r s o n a l i n q u i r y , or on 
a p p e l l a t e r e v i e w of the judge's d e t e r m i n a t i i o n 
r e s p e c t i n g a c t u a l b i a s , the Due Proc e s s C l a u s e has 
been implemented by o b j e c t i v e s t a n d a r d s t h a t do not 
r e q u i r e p r o o f of a c t u a l b i a s . See Tumey [v. O h i o ] , 
273 U.S. [510,] 532, 47 S. Ct. 437 [ ( 1 9 2 7 ) ] ; 
Mayberry [v. P e n n s y l v a n i a ] , 400 U.S. [455,] 465-466, 
91 S. Ct. 499 [ ( 1 9 7 1 ) ] ; [Aetna L i f e I n s . Co. v.]  
L a v o i e , 475 U.S. [818,] 825, 106 S. C t . 1580 
[ ( 1 9 8 6 ) ] . In d e f i n i n g these s t a n d a r d s the Court has 
asked whether, 'under a r e a l i s t i c a p p r a i s a l of 
p s y c h o l o g i c a l t e n d e n c i e s and human weakness,' the 
i n t e r e s t 'poses such a r i s k of a c t u a l b i a s or 
prejudgment t h a t the p r a c t i c e must be f o r b i d d e n i f 
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the guarantee of due p r o c e s s i s t o be a d e q u a t e l y 
implemented.' Withrow [v. L a r k i n ] , 421 U.S., [35,] 
47, 95 S. Ct. 1456 [ ( 1 9 7 5 ) ] . " 

U.S. a t , 129 S. Ct. a t 2263. 

The Supreme Court then s t a t e d t h a t 

" t h e r e i s a s e r i o u s r i s k of a c t u a l b i a s — based on 
o b j e c t i v e and r e a s o n a b l e p e r c e p t i o n s — when a 
p e r s o n w i t h a p e r s o n a l s t a k e i n a p a r t i c u l a r case 
had a s i g n i f i c a n t and d i s p r o p o r t i o n a t e i n f l u e n c e i n 
p l a c i n g the judge on the case by r a i s i n g funds or 
d i r e c t i n g the judge's e l e c t i o n campaign when the 
case was pending or imminent. The i n q u i r y c e n t e r s 
on the c o n t r i b u t i o n ' s r e l a t i v e s i z e i n comparison t o 
the t o t a l amount of money c o n t r i b u t e d t o the 
campaign, the t o t a l amount spent i n the e l e c t i o n , 
and the apparent e f f e c t such c o n t r i b u t i o n had on the 
outcome of the e l e c t i o n . " 

U.S. a t , 129 S. C t . a t 2263-64. The Supreme Court 

c o n c l u d e d t h a t " B l a n k e n s h i p ' s campaign c o n t r i b u t i o n s -¬

compared t o the t o t a l amount c o n t r i b u t e d t o the campaign, as 

w e l l as the t o t a l amount spent i n the e l e c t i o n -- had a 

s i g n i f i c a n t and d i s p r o p o r t i o n a t e i n f l u e n c e on the e l e c t o r a l 

outcome." U.S. a t , 129 S. C t . a t 2264. In 

d e t e r m i n i n g t h a t Caperton's r i g h t t o due p r o c e s s had been 

v i o l a t e d by J u s t i c e Benjamin's f a i l i n g t o recuse h i m s e l f , the 

Court s t a t e d t h a t "the r i s k t h a t B l a n k e n s h i p ' s i n f l u e n c e 

engendered a c t u a l b i a s i s s u f f i c i e n t l y s u b s t a n t i a l t h a t i t 

'must be f o r b i d d e n i f the guarantee of due p r o c e s s i s t o be 
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a d e q u a t e l y implemented.'" U.S. a t , 129 S. Ct. a t 2264 

( q u o t i n g Withrow, 421 U.S. a t 47) . 

As C h i e f J u s t i c e R o b e r t s noted i n h i s d i s s e n t i n 

C aperton, " i t i s u n c l e a r whether the new p r o b a b i l i t y of b i a s 

s t a n d a r d [ a r t i c u l a t e d by the C o u r t ' s m a j o r i t y i n Caperton] i s 

somehow l i m i t e d t o f i n a n c i a l s u p p o r t i n j u d i c i a l e l e c t i o n s , or 

a p p l i e s t o j u d i c i a l r e c u s a l q u e s t i o n s more g e n e r a l l y . " 

U.S. , 129 S. Ct. a t 2269 (Roberts, C.J., d i s s e n t i n g ) . I t 

i s u n c l e a r whether the " p r o b a b i l i t y of b i a s " s t a n d a r d 

d i s c u s s e d i n Caperton would a p p l y t o ALJs p r e s i d i n g over s t a t e 

a d m i n i s t r a t i v e p r o c e e d i n g s , the s i t u a t i o n i n t h i s case. 

However, assuming, w i t h o u t d e c i d i n g , t h a t t h a t s t a n d a r d 

a p p l i e s h e r e , i t i s c l e a r t h a t the f a c t s of t h i s case, when 

o b j e c t i v e l y viewed i n l i g h t of "a r e a l i s t i c a p p r a i s a l of 

p s y c h o l o g i c a l t e n d e n c i e s and human weaknesses," f a l l s h o r t of 

those f a c t s needed t o e s t a b l i s h "'a r i s k of a c t u a l b i a s or 

prejudgment'" r e q u i r i n g W e l l e r ' s r e c u s a l on due-process 

grounds. U.S. a t , 129 S.Ct. a t 2263 ( q u o t i n g Withrow, 

421 U.S. a t 47). 

In Caperton, the Supreme Court noted t h a t Caperton was 

"an e x c e p t i o n a l case" t h a t p r e s e n t e d "extreme f a c t s . " 

U.S. a t , , 129 S. Ct. a t 2263, 2265. The C o u r t then 
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c a u t i o n e d t h a t " [ a ] p p l i c a t i o n of the c o n s t i t u t i o n a l s t a n d a r d 

i m p l i c a t e d i n t h i s case w i l l ... be c o n f i n e d t o r a r e 

i n s t a n c e s . " U.S. a t , 129 S. Ct. a t 2267. The f a c t s of 

t h i s case are not the "extreme f a c t s " of Caperton. In 

P r i n c e ' s c o n t e s t e d case, a l l the ALJs who would have t y p i c a l l y 

h e a r d a case such as h i s r e c u s e d themselves because the 

a t t o r n e y g e n e r a l had d e c i d e d t o p e r s o n a l l y r e p r e s e n t the 

Department i n the case. Consequently, C u r t i s , g e n e r a l c o u n s e l 

f o r the Department, wrote a l e t t e r t o W e l l e r , r e q u e s t i n g , "on 

b e h a l f of the A t t o r n e y G e n e r a l ' s o f f i c e , " t h a t W e l l e r hear 

P r i n c e ' s case. The u n d i s p u t e d e v i d e n c e i n t h i s case i n d i c a t e s 

t h a t C u r t i s wrote the l e t t e r "as a matter of c o u r s e " and t h a t 

he d i d not r e c a l l b e i n g asked by anyone from the O f f i c e of the 

A t t o r n e y G e n e r a l t o w r i t e the l e t t e r . Comparing these 

r e l a t i v e l y innocuous f a c t s t o the "extreme f a c t s " i n Caperton, 

i t i s e v i d e n t t h a t P r i n c e has not e s t a b l i s h e d a p r o b a b i l i t y of 

a c t u a l b i a s t h a t i s too h i g h t o be c o n s t i t u t i o n a l l y t o l e r a b l e . 

T h i s case i s s i m p l y not the " r a r e i n s t a n c e " i n which due 

p r o c e s s demands t h a t a judge or d e c i s i o n maker be d i s q u a l i f i e d 

from a case. A c c o r d i n g l y , we conclude t h a t the c i r c u i t c o u r t 

e r r e d i n r e v e r s i n g W e l l e r ' s o r d e r on the ground t h a t her 
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f a i l u r e t o recuse h e r s e l f v i o l a t e d P r i n c e ' s r i g h t t o due 

p r o c e s s . 

P r i n c e argues t h a t , r e g a r d l e s s of whether h i s 

c o n s t i t u t i o n a l r i g h t t o due p r o c e s s was v i o l a t e d , we may 

a f f i r m the c i r c u i t c o u r t ' s judgment because, he says, § 41-22-

1 8 ( a ) , A l a . Code 1975, r e q u i r e d W e l l e r t o recuse h e r s e l f from 

h i s case. S e c t i o n 41-22-18(a) p r o v i d e s , i n p e r t i n e n t p a r t : 

"No i n d i v i d u a l who p a r t i c i p a t e s i n the making of any proposed 

o r d e r or f i n a l d e c i s i o n i n a c o n t e s t e d case s h a l l be 

s u b j e c t t o the a u t h o r i t y , d i r e c t i o n or d i s c r e t i o n of any 

p e r s o n who has p r o s e c u t e d or advocated i n c o n n e c t i o n w i t h t h a t 

c o n t e s t e d case " As noted, the a t t o r n e y g e n e r a l 

p e r s o n a l l y r e p r e s e n t e d the Department i n P r i n c e ' s c o n t e s t e d 

case b e f o r e W e l l e r . However, the r e c o r d does not e s t a b l i s h 

t h a t W e l l e r was " s u b j e c t t o the a u t h o r i t y , d i r e c t i o n o r 

d i s c r e t i o n " of the a t t o r n e y g e n e r a l i n t h i s case. In her 

a f f i d a v i t , Byrne t e s t i f i e d t h a t W e l l e r "was employed by the 

S t a t e P e r s o n n e l Department and was not s u b j e c t t o the 

d i r e c t i o n , a u t h o r i t y , or c o n t r o l of the O f f i c e of the A t t o r n e y 

G e n e r a l " ; t h a t t e s t i m o n y i s not d i r e c t l y d i s p u t e d . W e l l e r , i n 

d e n y i ng P r i n c e ' s motion f o r r e c u s a l , s t a t e d t h a t she was not 
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employed by the O f f i c e of the A t t o r n e y G e n e r a l . P r i n c e seems 

t o argue t h a t because i n h i s l e t t e r C u r t i s asked, "on b e h a l f 

of the A t t o r n e y G e n e r a l ' s O f f i c e , " t h a t W e l l e r handle P r i n c e ' s 

case, W e l l e r was then " s u b j e c t t o the a u t h o r i t y , d i r e c t i o n or 

d i s c r e t i o n " of the a t t o r n e y g e n e r a l . However, we do not r e a d 

C u r t i s ' s l e t t e r as e s t a b l i s h i n g the n e c e s s a r y " a u t h o r i t y , 

d i r e c t i o n or d i s c r e t i o n " r e q u i r e d t o i m p l i c a t e § 41-22-18(a), 

e s p e c i a l l y i n l i g h t of Byrne's u n d i s p u t e d t e s t i m o n y i n d i c a t i n g 

t h a t W e l l e r d i d not work f o r the a t t o r n e y g e n e r a l . S e c t i o n 

41-22-18(a) does not r e q u i r e W e l l e r ' s r e c u s a l i n t h i s case. 

A c c o r d i n g l y , we r e v e r s e the judgment of the c i r c u i t c o u r t 

r e v e r s i n g W e l l e r ' s o r d e r d e t e r m i n i n g t h a t P r i n c e i s s u b j e c t t o 

the CNA, and we remand the case f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . We emphasize t h a t W e l l e r ' s 

o r d e r remains i n p l a c e pending the c i r c u i t c o u r t ' s r e s o l u t i o n 

of the s u b s t a n t i v e m e r i t s of P r i n c e ' s a p p e a l t o the c i r c u i t 

c o u r t , i . e . , whether W e l l e r c o r r e c t l y d e t e r m i n e d t h a t P r i n c e 

i s s u b j e c t t o the CNA. 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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