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THOMPSON, P r e s i d i n g Judge. 

T h i s i s the t h i r d time Anthony Wayne Dunn ("the husband") 

has a ppealed from a judgment p e r t a i n i n g t o h i s d i v o r c e from 

C y n t h i a A. Dunn ("the w i f e " ) . In Dunn v. Dunn, 972 So. 2d 810 

( A l a . C i v . App. 2007) ("Dunn v. Dunn I " ) , t h i s c o u r t a f f i r m e d 
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the c u s t o d y and p r o p e r t y - d i v i s i o n p r o v i s i o n s of the p a r t i e s ' 

d i v o r c e judgment. 

T h e r e a f t e r , a d i s p u t e arose between the p a r t i e s 

c o n c e r n i n g the i n t e r p r e t a t i o n of c e r t a i n of the p r o p e r t y -

d i v i s i o n p r o v i s i o n s of the d i v o r c e judgment. In Dunn v. Dunn, 

12 So. 3d 704 ( A l a . C i v . App. 2008) ("Dunn v. Dunn I I " ) , t h i s 

c o u r t e x p l a i n e d the h i s t o r y and f a c t s r e g a r d i n g t h a t d i s p u t e 

as f o l l o w s : 

"[O]n October 12, 2007, [ t h e w i f e ] f i l e d a motion t o 
i n t e r p l e a d funds and a motion t o e n f o r c e the t r i a l 
c o u r t ' s d i v o r c e judgment. The w i f e p a i d $28,976.80 
i n t o the c o u r t ; t h a t amount r e p r e s e n t e d the proceeds 
from the s a l e of the p a r t i e s ' m a r i t a l home. In her 
October 12, 2007, motion t o e n f o r c e the d i v o r c e 
judgment, the w i f e a l l e g e d t h a t a d i s p u t e had a r i s e n 
between the p a r t i e s r e g a r d i n g the manner i n which 
the t r i a l c o u r t [ ] ... p r o v i d e d f o r the disbursement 
of the proceeds from the s a l e of the m a r i t a l home. 
... [The husband] f i l e d a motion f o r a judgment on 
the p l e a d i n g s , a r g u i n g t h a t h i s i n t e r p r e t a t i o n of 
the d i v o r c e judgment s u p p o r t e d t h a t motion. ... 

"With r e g a r d t o the d i v i s i o n of the p a r t i e s ' 
p r o p e r t y , the d i v o r c e judgment o r d e r e d , among o t h e r 
t h i n g s , t h a t the husband pay the w i f e $12,272.34, 
r e p r e s e n t i n g her p o r t i o n of h i s i n t e r e s t i n a 
l i m i t e d - l i a b i l i t y company ('the L L C ' ) , from the 
proceeds of the s a l e of the m a r i t a l home. The t r i a l 
c o u r t ' s d i v o r c e judgment a l s o o r d e r e d t h a t the 
proceeds from the s a l e of the m a r i t a l home be used 
t o repay the p a r t i e s ' m a r i t a l debt. In t h i s a c t i o n , 
the p a r t i e s d i s p u t e whether the proceeds from the 
s a l e of the m a r i t a l home s h o u l d f i r s t be a p p l i e d t o 
pay the w i f e her i n t e r e s t i n the LLC or whether the 
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proceeds from the s a l e of the m a r i t a l home s h o u l d 
f i r s t be a p p l i e d t o the repayment of m a r i t a l debt. 
The c o n f u s i o n a r i s e s from the d i f f e r e n t t r e a t m e n t of 
those i s s u e s i n the January 3, 2006, o r d e r and the 
May 18, 2006, [ d i v o r c e judgment] and from t h i s 
c o u r t ' s c h a r a c t e r i z a t i o n of the p r o p e r t y d i v i s i o n , 
which d i d not address whether the i n t e r e s t i n the 
LLC awarded t o the w i f e was t o be p a i d from the 
proceeds of the m a r i t a l home. See Dunn v. Dunn I , 
972 So. 2d a t 816-17. 

"  

" I n i t s F e b r u a r y 11, 2008, judgment i n t h i s 
a c t i o n , the t r i a l c o u r t n oted s e v e r a l u n d i s p u t e d 
f a c t s , among which was the f a c t t h a t the husband had 
f a i l e d t o pay the w i f e the $12,227.34 f o r her 
i n t e r e s t i n the LLC w i t h i n 90 days of the s a l e of 
the m a r i t a l home or w i t h i n 90 days of the i s s u a n c e 
of the d e c i s i o n of t h i s c o u r t i n Dunn v. Dunn I . 
The c o u r t a l s o n oted t h a t the case had been ' t r i e d 
e x t e n s i v e l y ' e a r l i e r . The c o u r t then s t a t e d : 

"'The C o u r t f i n d s t h a t the s u b m i s s i o n 
of the [husba n d ] e v i n c e s a c l e a r 
m i s u n d e r s t a n d i n g of the p r o p e r o p e r a t i o n of 
t h i s C o u r t ' s o r d e r s of January 3, 2006, and 
May 18, 2006. The i n t e n t of the Court i n 
the two o r d e r s of January 3, 2006, and May 
18, 2006, was t o e s t a b l i s h a p r o p e r t y 
d i v i s i o n whereby the m a r i t a l home would be 
s o l d , and whereby the [ w i f e ] would be p a i d 
$12,272.34 out of the s a l e of the m a r i t a l 
home, w i t h t h a t f i g u r e r e p r e s e n t i n g 
o n e - h a l f of o n e - t h i r d of the v a l u e of the 
[ L L C ] , and w i t h the [husba n d ] b e i n g l e f t 
v e s t e d i n the a c t u a l t i t l e t o the [ L L C ] . ' " 

Dunn v. Dunn I I , 12 So. 3d a t 706-09. In i t s F e b r u a r y 11, 

2008, judgment, the t r i a l c o u r t a l s o d e t ermined t h a t , a f t e r 
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the w i f e had been p a i d from the proceeds of the s a l e of the 

m a r i t a l home f o r her i n t e r e s t i n the LLC, the remainder of the 

proceeds were t o be e v e n l y d i v i d e d between the p a r t i e s . 

A c c o r d i n g t o the t r i a l c o u r t c l e r k , on F e b r u a r y 11, 2008, 

the t r i a l c o u r t c l e r k d i s b u r s e d t o the p a r t i e s the amounts 

s p e c i f i e d i n the Feb r u a r y 11, 2008, judgment. The husband 

p o i n t s out t h a t i n i t s F e b r u a r y 11, 2008, judgment, the t r i a l 

c o u r t awarded each p a r t y o n e - h a l f of the amount r e m a i n i n g 

a f t e r the payment t o the w i f e of $12,272.34 f o r her i n t e r e s t 

i n the LLC (which was $16,704.46). Thus, i n i t s F e b r u a r y 11, 

2008, judgment, the t r i a l c o u r t determined t h a t the husband 

and the w i f e were each e n t i t l e d t o r e c e i v e a p p r o x i m a t e l y 

$8,352.23. Dunn v. Dunn I I , s u p r a . 

The husband r e f u s e d t o ac c e p t the disbursement, and he 

l a t e r a p p e a l e d the Feb r u a r y 11, 2008, judgment. The husband 

a l s o moved f o r and was g r a n t e d a supersedeas bond i n the 

amount of $30,000. The w i f e , however, a c c e p t e d the funds 

d i s b u r s e d t o her on F e b r u a r y 11, 2008. Thus, a t the time the 

husband a p p e a l e d and the t r i a l c o u r t e n t e r e d i t s o r d e r 

e s t a b l i s h i n g a supersedeas bond, the t r i a l c o u r t c l e r k no 
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l o n g e r had access t o the funds a l r e a d y p a i d t o the w i f e . 1 In 

March 2008, a f t e r the t r i a l c o u r t had e n t e r e d i t s o r d e r 

awarding the husband a supersedeas bond, the t r i a l c o u r t c l e r k 

d e p o s i t e d i n t o an i n t e r e s t - b e a r i n g account the $8,352.23 

r e t u r n e d t o i t by the husband, which r e p r e s e n t e d the amount 

awarded t o the husband under the Fe b r u a r y 11, 2008, judgment. 

The $8,352.23 c o n s t i t u t e d the o n l y funds r e m a i n i n g from the 

amount o r i g i n a l l y i n t e r p l e a d e d i n t o the t r i a l c o u r t . 

In Dunn v. Dunn I I , 12 So. 3d a t 710, t h i s c o u r t a f f i r m e d 

the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the payment t o the w i f e 

f o r her i n t e r e s t i n the LLC was t o be p a i d from the proceeds 

of the s a l e of the m a r i t a l home. However, t h i s c o u r t r e v e r s e d 

the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the proceeds r e m a i n i n g 

from the proceeds of the s a l e of the m a r i t a l home a f t e r the 

1The w i f e e r r o n e o u s l y contends t h a t the husband c o u l d have 
app e a l e d the t r i a l c o u r t c l e r k ' s disbursement of the funds. 
The husband p r o p e r l y , and p a r t i a l l y s u c c e s s f u l l y , a p p e a l e d the 
Feb r u a r y 11, 2008, judgment a r g u a b l y a u t h o r i z i n g t h a t 
disbursement. Dunn v. Dunn I I , s u p r a . "When a judgment i s 
r e v e r s e d on a p p e a l , the g e n e r a l r u l e i s t h a t the p a r t y who 
r e c e i v e d the b e n e f i t t h e r e o f must make r e s t i t u t i o n t o the 
o t h e r p a r t y of money or p r o p e r t y r e c e i v e d . " S t . Re g i s Paper  
Co. v. K e r l i n , 476 So. 2d 64, 66 ( A l a . 1985); see a l s o  
Woolwine v. Woolwine, 549 So. 2d 512, 514 ( A l a . C i v . App. 
1989) ( " [ R ] e s t i t u t i o n i s a f a v o r e d remedy which s h o u l d be 
g r a n t e d u n l e s s i n e q u i t i e s would r e s u l t from such an a c t i o n . " ) . 
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w i f e had been p a i d f o r her i n t e r e s t i n the LLC were t o be 

e v e n l y d i v i d e d between the p a r t i e s . T h i s c o u r t h e l d t h a t the 

d i v o r c e judgment c l e a r l y e s t a b l i s h e d t h a t the r e m a i n i n g 

proceeds from the s a l e of the m a r i t a l home were t o be f i r s t 

a p p l i e d toward the repayment of the p a r t i e s ' m a r i t a l debt and 

t h a t any funds r e m a i n i n g a f t e r the repayment of the m a r i t a l 

debt were t o be d i v i d e d between the p a r t i e s . 2 Dunn v. Dunn 

I I , 12 So. 3d a t 710. On January 23, 2009, t h i s c o u r t e n t e r e d 

i t s c e r t i f i c a t e of judgment i n Dunn v. Dunn I I , s u p r a . 

A l s o on January 23, 2009, the husband f i l e d i n the t r i a l 

c o u r t a motion r e q u e s t i n g t h a t the t r i a l c o u r t conduct a 

h e a r i n g b e f o r e e n t e r i n g i t s f i n a l judgment i n compliance w i t h 

t h i s c o u r t ' s h o l d i n g i n Dunn v. Dunn I I , s u p r a . On May 26, 

2009, the t r i a l c o u r t e n t e r e d the f o l l o w i n g o r d e r : 

" T h i s cause comes b e f o r e the Court upon the 
i s s u a n c e of the o p i n i o n of the Alabama Court of 
C i v i l A ppeals i n [Dunn v. Dunn I I ] on December 31, 
2008. 

"On March 13, 2009, t h i s C ourt conducted a 
h e a r i n g by te l e p h o n e c a l l t o determine what t o do 

2 A t the time the d i v o r c e judgment was e n t e r e d , the m a r i t a l 
debt was a p p r o x i m a t e l y $33, 373. Dunn v. Dunn I , 972 So. 2d a t 
817. The d i v o r c e judgment s p e c i f i e d t h a t the husband would be 
r e s p o n s i b l e f o r p a y i n g any m a r i t a l debt not s a t i s f i e d by the 
proceeds of the s a l e of the m a r i t a l home. I d . a t 814. 
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w i t h the i n t e r p l e a d e d funds r e m a i n i n g w i t h the C l e r k 
of the Court i n l i g h t of the mandate of the Court of 
C i v i l A p p e a l s . 

"The Court f i n d s t h a t the funds p r e s e n t l y i n the 
custo d y and c o n t r o l of the C l e r k of the C o u r t are 
due t o be p a i d out t o the p l a i n t i f f Wayne Dunn. 

" I t i s hereby ORDERED, ADJUDGED and DECREED as 
f o l l o w s . 

"1. That the C l e r k of the Court pay 
to Wayne Dunn a l l i n t e r p l e a d e d sums 
re m a i n i n g i n the cust o d y and c o n t r o l of the 
C l e r k of the Co u r t . 

"2. Costs of t h i s i n t e r p l e a d e r a c t i o n 
are t a x e d as p a i d . " 

As i n d i c a t e d e a r l i e r i n t h i s o p i n i o n , the i n t e r p l e a d e d funds 

r e m a i n i n g i n the c o n t r o l of the t r i a l c o u r t c l e r k were the 

$8,352.23 the t r i a l c o u r t c l e r k had not d i s b u r s e d t o the w i f e 

on F e b r u a r y 11, 2008 and which the husband had r e f u s e d t o 

ac c e p t , p l u s a c c r u e d i n t e r e s t on t h a t amount. At the time of 

the e n t r y of the May 26, 2009, judgment, the v a l u e of the 

funds w i t h i n the c o n t r o l of the t r i a l c o u r t had i n c r e a s e d t o 

$8,495.95. 3 The husband t i m e l y a p pealed from the May 26, 

2009, judgment. 

3The r e c o r d on appea l c o n t a i n s the monthly statements from 
the i n t e r e s t - b e a r i n g account; those statements document the 
a c c r u a l of i n t e r e s t on the funds d e p o s i t e d i n March 2008. 
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On a p p e a l , the husband contends t h a t the t r i a l c o u r t ' s 

May 26, 2009, judgment d i d not comply w i t h t h i s c o u r t ' s 

i n s t r u c t i o n s i n Dunn v. Dunn I I . 

" I t i s w e l l s e t t l e d t h a t , a f t e r remand, the 
t r i a l c o u r t s h o u l d comply s t r i c t l y w i t h the mandate 
of the a p p e l l a t e c o u r t by e n t e r i n g and implementing 
the a p p r o p r i a t e judgment. See Walker v. Humana  
M e d i c a l Corp., 423 So. 2d 891, 892 ( A l a . C i v . App. 
1982). In Ex p a r t e Alabama Power Co., 431 So. 2d 
151, 155 ( A l a . 1983), we h e l d : 

" ' " I t i s the duty of the t r i a l c o u r t , 
on remand, t o comply s t r i c t l y w i t h the 
mandate of the a p p e l l a t e c o u r t a c c o r d i n g t o 
i t s t r u e i n t e n t and meaning, as d e t e r m i n e d 
by the d i r e c t i o n s g i v e n by the r e v i e w i n g 
c o u r t . No judgment o t h e r than t h a t 
d i r e c t e d or p e r m i t t e d by the r e v i e w i n g 
c o u r t may be e n t e r e d The a p p e l l a t e 
c o u r t ' s d e c i s i o n i s f i n a l as t o a l l m a t t e r s 
b e f o r e i t , becomes the law of the case, and 
must be e x e c u t e d a c c o r d i n g t o the mandate, 
w i t h o u t g r a n t i n g a new t r i a l or t a k i n g 
a d d i t i o n a l e v i d e n c e " 5 Am. J u r . 2d, 
A p p e a l & E r r o r § 991 (1962). 

" I n Erbe v. Eady, 447 So. 2d 778, 779 ( A l a . C i v . 
App. 1984), the Court of C i v i l A ppeals h e l d : 

"'When a case i s remanded t o a t r i a l 
c o u r t a f t e r a d e c i s i o n on a p p e a l , " i s s u e s 
d e c i d e d by the a p p e l l a t e c o u r t become law 
of the case and the t r i a l c o u r t ' s duty i s 
t o comply w i t h the a p p e l l a t e mandate " 
Walker v. C a r o l i n a M i l l s Lumber Company, 
441 So. 2d 980, 982 ( A l a . C i v . App. 1983). 
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The t r i a l c o u r t i s not f r e e t o r e c o n s i d e r 
i s s u e s f i n a l l y d e c i d e d i n the mandate. ... " 

Auerbach v. P a r k e r , 558 So. 2d 900, 902 ( A l a . 1989). 

The w i f e o r i g i n a l l y i n t e r p l e a d e d $28,976.80 i n t o the 

t r i a l c o u r t . Dunn v. Dunn I I , s u p r a . Thus, a c c o r d i n g t o t h i s 

c o u r t ' s h o l d i n g i n Dunn v. Dunn I I , s u p r a , $12,272.34 of t h a t 

amount was t o be deducted f o r the payment of the w i f e ' s 

i n t e r e s t i n the husband's LLC, but the remainder of 

a p p r o x i m a t e l y $16,704.46 was t o be a p p l i e d t o the repayment of 

the p a r t i e s ' m a r i t a l debt r a t h e r than d i v i d e d as d i r e c t e d by 

the t r i a l c o u r t i n i t s Febr u a r y 11, 2008, judgment. The 

husband contends t h a t i n i t s May 26, 2009, judgment on remand, 

the t r i a l c o u r t f a i l e d t o award him the $16,704.46 f o r the 

repayment of the m a r i t a l debt and t h a t , i n s t e a d , the May 26, 

2009, judgment i s i d e n t i c a l t o the Febr u a r y 11, 2008, judgment 

t h a t t h i s c o u r t r e v e r s e d i n p a r t i n Dunn v. Dunn I I , sup r a . 

The r e c o r d s u p p o r t s t h a t argument. 

In i t s March 26, 2009, judgment, the t r i a l c o u r t o r d e r e d 

p a i d t o the husband the r e m a i n i n g amount of the i n t e r p l e a d e d 

funds, or $8,495.95, which r e p r e s e n t e d the amount o r i g i n a l l y 

awarded t o the husband i n the Fe b r u a r y 11, 2008, judgment, 

t o g e t h e r w i t h i n t e r e s t t h a t had a c c r u e d s i n c e the e n t r y of 
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t h a t judgment. Thus, as the husband contends, even a f t e r 

remand, the t r i a l c o u r t e n t e r e d e s s e n t i a l l y the same judgment 

as the one r e v e r s e d i n p a r t by t h i s c o u r t i n Dunn v. Dunn I I , 

su p r a . 

In Dunn v. Dunn I I , s u p r a , t h i s c o u r t o r d e r e d the t r i a l 

c o u r t t o e n t e r a judgment i n compliance w i t h t h i s c o u r t ' s 

h o l d i n g i n t h a t case. The t r i a l c o u r t has f a i l e d t o comply 

w i t h t h i s c o u r t ' s a p p e l l a t e mandate. See Auerbach v. P a r k e r , 

558 So. 2d a t 902. A c c o r d i n g l y , we r e v e r s e the May 26, 2009, 

judgment and remand the cause f o r the e n t r y of a judgment i n 

compliance w i t h Dunn v. Dunn I I , sup r a , and t h i s o p i n i o n . 

The husband a l s o contends t h a t the t r i a l c o u r t e r r e d i n 

h o l d i n g a te l e p h o n e c o n f e r e n c e on h i s motion r a t h e r than 

c o n d u c t i n g the h e a r i n g the husband r e q u e s t e d . The husband 

c i t e s no a u t h o r i t y i n sup p o r t of t h a t argument, and, 

t h e r e f o r e , t h i s c o u r t does not address i t . P i e r c e v. H e l k a , 

634 So. 2d 1031, 1033 ( A l a . C i v . App. 1994). 

The husband's r e q u e s t f o r an a t t o r n e y fee i s d e n i e d . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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