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THOMAS, Judge. 

A.E.T., J r . ("the f a t h e r " ) , i s i n c a r c e r a t e d i n Donaldson 

C o r r e c t i o n a l F a c i l i t y , s e r v i n g a 99-year sentence f o r f e l o n y 

murder. He i s the f a t h e r of A.E.T. I I I ("the c h i l d " ) , who was 

removed from the cust o d y of M.M.W. ("the mother") by the 
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Limestone County Department of Human Resources ("DHR") i n 

2006. I n A p r i l 2008, DHR moved t o t e r m i n a t e b o t h p a r e n t s ' 

p a r e n t a l r i g h t s . The mother's p a r e n t a l r i g h t s were t e r m i n a t e d 

i n October 2008; she d i d not a p p e a l . The f a t h e r ' s p a r e n t a l 

r i g h t s were t e r m i n a t e d by an o r d e r d a t e d May 27, 2009. He 

f i l e d a t i m e l y a p p e a l t o t h i s c o u r t . 

The f a t h e r does not c h a l l e n g e on a p p e a l the e s t a b l i s h m e n t 

of grounds t o t e r m i n a t e h i s p a r e n t a l r i g h t s . I n s t e a d , he 

argues f i r s t t h a t the j u v e n i l e c o u r t abused i t s d i s c r e t i o n by 

f a i l i n g t o c o n t i n u e the h e a r i n g on the t e r m i n a t i o n - o f -

p a r e n t a l - r i g h t s p e t i t i o n u n t i l he c o u l d be t r a n s p o r t e d t o the 

h e a r i n g . He f u r t h e r argues t h a t the e v i d e n c e d i d not s upport 

a c o n c l u s i o n t h a t no v i a b l e a l t e r n a t i v e s t o t e r m i n a t i o n of h i s 

p a r e n t a l r i g h t s e x i s t e d . The f a t h e r sought l e a v e t o f i l e and 

i s p u r s u i n g a R u l e 6 0 ( b ) , A l a . R. C i v . P., motion based on the 

i n e f f e c t i v e n e s s of h i s t r i a l c o u n s e l i n the j u v e n i l e c o u r t . 

As n o t e d above, the f a t h e r i s i n c a r c e r a t e d f o r a f e l o n y 

and i s s e r v i n g a 99-year p r i s o n sentence, which alone p r o v i d e d 

a ground f o r t e r m i n a t i o n of h i s p a r e n t a l r i g h t s . See A l a . 
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Code 1975, former § 2 6 - 1 8 - 7 ( a ) ( 4 ) . 1 The r e c o r d r e f l e c t s t h a t 

the j u v e n i l e c o u r t had o r d e r e d t h a t the f a t h e r be t r a n s p o r t e d 

from p r i s o n t o a t t e n d the h e a r i n g . However, a c c o r d i n g t o a 

statement on the r e c o r d by the j u v e n i l e c o u r t judge and a 

s i m i l a r e x p l a n a t i o n c o n t a i n e d i n the judgment t e r m i n a t i n g the 

f a t h e r ' s p a r e n t a l r i g h t s , p r i s o n o f f i c i a l s r e f u s e d t o 

t r a n s p o r t the f a t h e r p u r s u a n t t o the j u v e n i l e c o u r t ' s o r d e r , 

c i t i n g as a reason h i s murder c o n v i c t i o n and l e n g t h y sentence. 

The f a t h e r ' s t r i a l c o u n s e l d i d r e q u e s t a c o n t i n u a n c e ; however, 

the t r i a l c o u r t d e n i e d i t . The reason s t a t e d f o r denying the 

r e q u e s t e d c o n t i n u a n c e was t h a t the f a t h e r ' s t e s t i m o n y was not 

n e c e s s a r y because he had g i v e n a d e p o s i t i o n i n September 2008 

i n which he t e s t i f i e d r e g a r d i n g the main i s s u e b e f o r e the 

c o u r t : p o t e n t i a l v i a b l e a l t e r n a t i v e s f o r the c h i l d ' s c u s t o d y . 

The f a t h e r does not argue t h a t due p r o c e s s r e q u i r e d h i s 

presence a t the h e a r i n g . He admits t h a t the f a c t t h a t he was 

r e p r e s e n t e d by c o u n s e l and had the o p p o r t u n i t y t o p r e s e n t 

t e s t i m o n y through d e p o s i t i o n s a t i s f i e d the r e q u i r e m e n t s of due 

1By A c t No. 2008-277, A l a . A c t s 2008, t h e Alabama 
L e g i s l a t u r e , among o t h e r t h i n g s , amended and r e n u m b e r e d A l a . 
Code 1975, § 26-18-7, and e n a c t e d t h e Alabama J u v e n i l e J u s t i c e 
A c t ( " A J J A " ) , c o d i f i e d a t A l a . Code 1975, § 12-15-101 e t s e q . 
The e f f e c t i v e d a t e o f t h e A J J A i s J a n u a r y 1, 2009. 
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p r o c e s s . See P i g n o l e t v. S t a t e Dep't of Pensions & Sec., 489 

So. 2d 588, 591 ( A l a . C i v . App. 1986) ( h o l d i n g t h a t due-

p r o c e s s concerns are s a t i s f i e d when an i n c a r c e r a t e d p a r e n t 

f a c i n g a t e r m i n a t i o n of p a r e n t a l r i g h t s i s r e p r e s e n t e d by 

c o u n s e l and has the o p p o r t u n i t y t o p r e s e n t t e s t i m o n y through 

a d e p o s i t i o n ) . However, the f a t h e r does argue t h a t the 

j u v e n i l e c o u r t abused i t s d i s c r e t i o n i n denying the 

c o n t i n u a n c e . "Whether t o g r a n t or t o deny a motion t o 

c o n t i n u e i n a t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s case i s w i t h i n 

the d i s c r e t i o n of the c o u r t and i t s d e c i s i o n w i l l not be 

r e v e r s e d absent a showing t h a t the c o u r t has abused i t s 

d i s c r e t i o n . " S.C.D. v. Etowah County Dep't of Human Res., 841 

So. 2d 277, 278 ( A l a . C i v . App. 2002). 

We cannot agree w i t h the f a t h e r t h a t the t r i a l c o u r t 

abused i t s d i s c r e t i o n i n denying the r e q u e s t e d c o n t i n u a n c e . 

The f a t h e r a s s e r t s t h a t h i s l i v e t e s t i m o n y would have 

c o n t a i n e d more r e c e n t i n f o r m a t i o n r e l e v a n t t o the p r o c e e d i n g s 

and, t h u s , he says, would have been s u p e r i o r t o the d e p o s i t i o n 

t e s t i m o n y p r e s e n t e d as a r e s u l t of h i s absence. However, the 

t e s t i m o n y of the f a t h e r i n h i s d e p o s i t i o n was c o n f i n e d m o s t l y 

t o e x p l a i n i n g t h a t many of h i s r e l a t i v e s were not s u i t a b l e 
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r e s o u r c e s f o r the c h i l d because of t h e i r c r i m i n a l h i s t o r i e s o r 

t h e i r absence from b o t h the f a t h e r ' s and the c h i l d ' s l i v e s . 

The o n l y r e l a t i v e t h a t the f a t h e r suggested i n h i s d e p o s i t i o n 

as an a l t e r n a t i v e c u s t o d i a n was D.M., who DHR i n v e s t i g a t e d . 

The f a t h e r has not s p e c i f i c a l l y demonstrated how h i s l i v e 

t e s t i m o n y would have been any d i f f e r e n t than the t e s t i m o n y he 

gave a t the d e p o s i t i o n , and, even i f the f a t h e r had p r o v i d e d 

a d d i t i o n a l i n f o r m a t i o n about p o t e n t i a l a l t e r n a t i v e r e s o u r c e s 

a t the f i n a l h e a r i n g , the l a s t - m i n u t e n a t u r e of any such 

s u g g e s t i o n s would l i k e l y have p r e c l u d e d those p o t e n t i a l 

r e s o u r c e s from b e i n g c o n s i d e r e d v i a b l e a l t e r n a t i v e s . See C.T.  

v. Calhoun County Dep't of Human Res., 8 So. 3d 984, 989 ( A l a . 

C i v . App. 2008); B.S. v. Cullman County Dep't of Human Res., 

865 So. 2d 1188, 1196-97 ( A l a . C i v . App. 2003) ( a f f i r m i n g the 

t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t a f a m i l y member suggested as 

an a l t e r n a t i v e placement f o r the f i r s t time on the date of 

t r i a l was not a v i a b l e a l t e r n a t i v e t o t e r m i n a t i o n of a 

p a r e n t ' s p a r e n t a l r i g h t s ) . Thus, we f i n d no abuse of the 

t r i a l c o u r t ' s d i s c r e t i o n i n i t s d e n i a l of the r e q u e s t e d 

c o n t i n u a n c e . 

The f a t h e r next argues t h a t the t r i a l c o u r t e r r e d when i t 
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c o n c l u d e d t h a t c l e a r and c o n v i n c i n g e v i d e n c e e s t a b l i s h e d the 

l a c k of a v i a b l e a l t e r n a t i v e t o the t e r m i n a t i o n of h i s 

p a r e n t a l r i g h t s . A c c o r d i n g t o the f a t h e r , DHR's f a i l u r e t o 

i n v e s t i g a t e any r e l a t i v e s o t h e r than D.M. was a v i o l a t i o n of 

i t s duty t o i n i t i a t e i n v e s t i g a t i o n s i n t o p o t e n t i a l l y v i a b l e 

a l t e r n a t i v e s . He a l s o argues t h a t the j u v e n i l e c o u r t l a c k e d 

s u f f i c i e n t e v i d e n c e t o r e j e c t D.M. as an a l t e r n a t i v e placement 

f o r the c h i l d . 

We f i r s t note t h a t DHR does have the burden t o i n i t i a t e 

i n v e s t i g a t i o n s of p o t e n t i a l l y v i a b l e a l t e r n a t i v e placements 

f o r c h i l d r e n i n i t s c u s t o d y . Ex p a r t e J.R., 896 So. 2d 416, 

428 ( A l a . 2004) ( q u o t i n g D.S.S. v. C l a y County Dep't of Human  

Res., 755 So. 2d 584, 591 ( A l a . C i v . App. 1999)) ("'DHR -- not 

the p r o s p e c t i v e c u s t o d i a n -- has the burden of i n i t i a t i n g 

i n v e s t i g a t i o n s ' " ) . However, the f a t h e r a l s o had a r o l e 

t o p l a y i n the l o c a t i o n of v i a b l e a l t e r n a t i v e placements. 

"'Although DHR has a r e s p o n s i b i l i t y t o i n v e s t i g a t e a l t e r n a t e 

r e l a t i v e placements f o r a c h i l d , t h a t o b l i g a t i o n does not 

e n t i r e l y a l l e v i a t e the r e s p o n s i b i l i t y of the p a r e n t who 

p u r p o r t s t o oppose the t e r m i n a t i o n of h i s or her p a r e n t a l 

r i g h t s of making DHR s o c i a l workers aware of a l t e r n a t i v e 
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placement p o s s i b i l i t i e s . ' " J.F.S. v. M o b i l e County Dep't of 

Human Res., [Ms. 2080774, Nov. 20, 2009] So. 3d , 

( A l a . C i v . App. 2009) ( q u o t i n g B.S., 865 So. 2d a t 1197). The 

f a t h e r t e s t i f i e d i n h i s d e p o s i t i o n about h i s f a m i l y members. 

He s p e c i f i c a l l y mentioned D.M. as the o n l y r e l a t i v e he wanted 

t o take c u s t o d y of the c h i l d . He i n d i c a t e d t h a t he had not 

seen s e v e r a l of h i s s i b l i n g s f o r more than 10 y e a r s , mentioned 

t h a t a t l e a s t 2 of h i s s i b l i n g s had a c r i m i n a l h i s t o r y o r were 

i n c a r c e r a t e d , and a l s o s t a t e d t h a t 1 r e l a t i v e was too o l d and 

c o u l d not handle t a k i n g care of the c h i l d . Thus, DHR p r o p e r l y 

i n v e s t i g a t e d the o n l y r e l a t i v e t h a t the f a t h e r h i m s e l f 

suggested out of a l l the r e l a t i v e s the f a t h e r l i s t e d i n h i s 

d e p o s i t i o n . We c o n c l u d e , t h e r e f o r e , t h a t the DHR met i t s 

burden of i n v e s t i g a t i n g p o t e n t i a l a l t e r n a t i v e placements f o r 

the c h i l d . 

We now t u r n t o the f a t h e r ' s argument t h a t the j u v e n i l e 

c o u r t ' s c o n c l u s i o n t h a t no v i a b l e a l t e r n a t i v e s t o t e r m i n a t i o n 

of h i s p a r e n t a l r i g h t s e x i s t e d was not s u p p o r t e d by the 

ev i d e n c e a t t r i a l . 

"A j u v e n i l e c o u r t i s r e q u i r e d t o a p p l y a 
two-pronged t e s t i n d e t e r m i n i n g whether t o t e r m i n a t e 
p a r e n t a l r i g h t s : (1) c l e a r and c o n v i n c i n g e v i d e n c e 
must support a f i n d i n g t h a t the c h i l d i s dependent; 
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and (2) the c o u r t must p r o p e r l y c o n s i d e r and r e j e c t 
a l l v i a b l e a l t e r n a t i v e s t o a t e r m i n a t i o n of p a r e n t a l 
r i g h t s . Ex p a r t e B e a s l e y , 564 So. 2d 950, 954 ( A l a . 
1990). " 

B.M. v. S t a t e , 895 So. 2d 319, 331 ( A l a . C i v . App. 2004). A 

j u v e n i l e c o u r t ' s judgment t e r m i n a t i n g p a r e n t a l r i g h t s must be 

su p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e . Bowman v. S t a t e  

Dep't of Human Res., 534 So. 2d 304, 305 ( A l a . C i v . App. 

1988). " ' C l e a r and c o n v i n c i n g e v i d e n c e ' " i s " ' [ e ] v i d e n c e 

t h a t , when weighed a g a i n s t e v i d e n c e i n o p p o s i t i o n , w i l l 

produce i n the mind of the t r i e r of f a c t a f i r m c o n v i c t i o n as 

to each e s s e n t i a l element of the c l a i m and a h i g h p r o b a b i l i t y 

as t o the c o r r e c t n e s s of the c o n c l u s i o n . ' " L.M. v. D.D.F., 

840 So. 2d 171, 179 ( A l a . C i v . App. 2002) ( q u o t i n g A l a . Code 

1975, § 6 - 1 1 - 2 0 ( b ) ( 4 ) ) . The j u v e n i l e c o u r t ' s f a c t u a l f i n d i n g s 

i n a judgment t e r m i n a t i n g p a r e n t a l r i g h t s based on evi d e n c e 

p r e s e n t e d ore tenus are presumed c o r r e c t . R.B. v. S t a t e Dep't  

of Human Res., 669 So. 2d 187 ( A l a . C i v . App. 1995) . 

Furthermore, when the j u v e n i l e c o u r t has not made s p e c i f i c 

f a c t u a l f i n d i n g s i n support of i t s judgment, we must presume 

t h a t the j u v e n i l e c o u r t made those f i n d i n g s n e c e s s a r y t o 

support i t s judgment, p r o v i d e d t h a t those f i n d i n g s are 

su p p o r t e d by the e v i d e n c e . D.M. v. Walker County Dep't of 
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Human Res., 919 So. 2d 1197, 1210 ( A l a . C i v . App. 2005). 

As noted above, DHR i n v e s t i g a t e d D.M. as a p o t e n t i a l 

placement f o r the c h i l d . Her home study was f a v o r a b l e . 

A c c o r d i n g t o the o n l y w i t n e s s t o t e s t i f y a t the t r i a l , the 

most r e c e n t DHR caseworker, K i m b e r l y H o l d e r , the c h i l d had 

s t a t e d a p r e f e r e n c e t o remain i n the cust o d y of the f o s t e r 

p a r e n t s . H o l d e r s a i d t h a t she had r e l a y e d the c h i l d ' s 

p r e f e r e n c e t o D.M., who had responded by s a y i n g t h a t she 

wanted whatever was b e s t f o r the c h i l d , even i f t h a t meant 

t h a t he remained w i t h the f o s t e r p a r e n t s . H o l d e r f u r t h e r 

e x p l a i n e d t h a t the f o s t e r p a r e n t s d i d not i n t e n d t o adopt the 

c h i l d but had agreed t o c o n t i n u e t o serve as a l o n g - t e r m 

f o s t e r - c a r e placement f o r the c h i l d . 

Based on the a b o v e - s t a t e d e v i d e n c e , the j u v e n i l e c o u r t 

r e j e c t e d D.M. as a placement a l t e r n a t i v e , thus c o n c l u d i n g t h a t 

no v i a b l e a l t e r n a t i v e s t o t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l 

r i g h t s e x i s t e d . In sup p o r t of the c o n c l u s i o n t h a t no v i a b l e 

a l t e r n a t i v e s e x i s t e d , the judgment r e c i t e s the f a c t t h a t the 

c h i l d p r e f e r s t o remain i n l o n g - t e r m f o s t e r care w i t h the 

f o s t e r p a r e n t s . The j u v e n i l e c o u r t ' s judgment a l s o s t a t e s 

t h a t the c h i l d had never met D.M. However, the r e c o r d 
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c o n t a i n s no t e s t i m o n y from H o l d e r t o t h a t e f f e c t , and, i n 

f a c t , the f a t h e r t e s t i f i e d i n h i s d e p o s i t i o n t h a t D.M. had 

e s t a b l i s h e d some type of r e l a t i o n s h i p w i t h the c h i l d a t some 

p o i n t . Thus, the j u v e n i l e c o u r t ' s f i n d i n g t h a t D.M. had never 

met the c h i l d i s not s u p p o r t e d by c l e a r and c o n v i n c i n g 

e v i d e n c e , and we w i l l not c o n s i d e r t h a t f i n d i n g as a b a s i s f o r 

the j u v e n i l e c o u r t ' s r e j e c t i o n of D.M. as a v i a b l e 

a l t e r n a t i v e . 

Thus, we are c o n f r o n t e d w i t h the q u e s t i o n whether the 

e x i s t e n c e of D.M. as a p o t e n t i a l l y v i a b l e placement 

a l t e r n a t i v e p r e v e n t s the t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l 

r i g h t s . There i s no q u e s t i o n t h a t the r e u n i f i c a t i o n of the 

f a t h e r and the c h i l d i s not a f o r e s e e a b l e p o s s i b i l i t y . The 

f a t h e r does not c h a l l e n g e the e s t a b l i s h m e n t of grounds t o 

t e r m i n a t e h i s p a r e n t a l r i g h t s , and h i s l o n g - t e r m imprisonment 

v i r t u a l l y g u a r antees t h a t he w i l l not be i n a p o s i t i o n t o 

serve as a the c h i l d ' s p a r e n t f o r the f o r e s e e a b l e f u t u r e . In 

such a case, i s the f a c t t h a t a p o s s i b l e a l t e r n a t i v e placement 

might e x i s t s u f f i c i e n t t o p r e v e n t t e r m i n a t i o n of a p a r e n t ' s 

p a r e n t a l r i g h t s ? 

In D.M.P. v. S t a t e Department of Human Resources, 871 So. 
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2d 77, 94 ( A l a . C i v . App 2003), then Judge Murdock a u t h o r e d a 

p l u r a l i t y o p i n i o n i n which one Judge c o n c u r r e d and t h r e e 

Judges c o n c u r r e d i n the r e s u l t and c o n c l u d e d t h a t the 

e x i s t e n c e of a v i a b l e a l t e r n a t i v e was not an a b s o l u t e b a r t o 

t e r m i n a t i o n of p a r e n t a l r i g h t s i n cases i n which the p a r e n t 

was shown t o be " i r r e m e d i a b l y u n f i t . " He reasoned t h a t the 

b a s i s f o r the r equirement t h a t v i a b l e a l t e r n a t i v e s be pursued 

b e f o r e the t e r m i n a t i o n of p a r e n t a l r i g h t s grew out of the 

s t r i c t - s c r u t i n y a n a l y s i s t h a t had t o be a p p l i e d t o any s t a t e 

a c t i o n i n t e r f e r i n g w i t h the fundamental r i g h t of a p a r e n t t o 

the c a r e , c u s t o d y , and companionship of h i s or her c h i l d . 

D.M.P., 871 So. 2d a t 92. He p o s i t e d t h a t 

" i f t h e r e i s a c u s t o d i a l arrangement t h a t i s 
v i a b l e - - t h a t i s , a c u s t o d i a l arrangement i n v o l v i n g 
a f i t c u s t o d i a n who can p r o v i d e a s t a b l e environment 
meeting the c h i l d ' s p h y s i c a l , f i n a n c i a l , and 
e m o t i o n a l needs pending the r e h a b i l i t a t i o n / 
r e u n i f i c a t i o n p r o c e s s 1 2 -- the t e a c h i n g of Roef v.  
Conn, 417 F. Supp. 769 (M.D. A l a . 1976),] and 
M i l l e r f v. Alabama Department of Pensions &  
S e c u r i t y , 374 So. 2d 1370 ( A l a . C i v . App. 1979),] i s 
t h a t t h i s a l t e r n a t i v e must be pursued. T h i s r e s u l t 
i s d i c t a t e d by and c o n s i s t e n t w i t h the a p p l i c a t i o n 
of the two prongs of s t r i c t - s c r u t i n y a n a l y s i s 
('compelling s t a t e i n t e r e s t ' and ' l e s s d r a s t i c 
measures') and w i t h the S t a t e ' s u l t i m a t e concern f o r 
the b e s t i n t e r e s t s of the c h i l d . I t i s c o n s i s t e n t 
w i t h the l a t t e r because of the l e g a l p r e s u m p t i o n 
t h a t a c h i l d ' s b e s t i n t e r e s t and w e l f a r e are s e r v e d 
by r e m a i n i n g i n the c u s t o d y of a f i t p a r e n t . 1 3 A l s o , 

11 
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t h i s r e s u l t i s c o n s i s t e n t w i t h the scheme 
conte m p l a t e d by A l a . Code 1975, § 12-15-65, § 
12-15-71, and § 26-18-7 and w i t h many of our caselaw 
pronouncements c o n c e r n i n g s o - c a l l e d ' v i a b l e 
a l t e r n a t i v e s . ' See, e.g., Ex p a r t e S t a t e Dep't of  
Human Res., 624 So. 2d 589, 592-93 ( A l a . 1993) 
('[W]hen the S t a t e i s p e t i t i o n i n g t o t e r m i n a t e 
p a r e n t a l r i g h t s , the t r i a l c o u r t must f i n d from 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t the c h i l d i s 
dependent and . the c o u r t must determine whether  
a l l v i a b l e a l t e r n a t i v e s t o t e r m i n a t i o n have been  
e x p l o r e d . ' (emphasis added)); Ex p a r t e Ogle, 516 So. 
2d 243, 244 ( A l a . 1987) ( n o t i n g t h a t a s c h i z o p h r e n i c 
p a r e n t was making p r o g r e s s towards r e h a b i l i t a t i o n , 
but was not y e t capable of assuming cu s t o d y of the 
c h i l d , and e x p l a i n i n g t h a t ' [ b ] e f o r e p a r e n t a l r i g h t s 
may be t e r m i n a t e d , a l l v i a b l e a l t e r n a t i v e s t o 
t e r m i n a t i o n of those r i g h t s must be examined t o 
ensure t h a t t h e r e i s no l e s s d r a s t i c measure 
a v a i l a b l e ' ) ; Moore v. S t a t e Dep't of Pensions &  
Sec., 470 So. 2d 1269, 1270 ( A l a . C i v . App. 1985) 
('If dependency i s found, the c o u r t must then f i n d 
t h a t t h e r e e x i s t s no v i a b l e a l t e r n a t i v e t o 
t e r m i n a t i o n of the p a r e n t ' s c u s t o d i a l r i g h t s . ' 
( c i t i n g G l o v e r v. Alabama Dep't of Pensions & Sec., 
401 So. 2d 786 ( A l a . C i v . App. 1981) (emphasis 
a d d e d ) ) ) ; see a l s o M.H. v. Calhoun County Dep't of  
Human R e s 8 4 8 So. 2d 1011, 1013 ( A l a . C i v . App. 
2002) (the t r i a l c o u r t must 'determine t h a t t h e r e 
e x i s t s no a l t e r n a t i v e t o t e r m i n a t i o n ' (emphasis 
added)); M.H.J. v. S t a t e Dep't of Human Res., 785 
So. 2d 372 ( A l a . C i v . App. 2000) (same); W.F. v.  
S t a t e Dep't of Human Res., 704 So. 2d 483 ( A l a . C i v . 
App. 1997) (same); L.A.G. v. S t a t e Dep't of Human  
Res., 681 So. 2d 596, 598 ( A l a . C i v . App. 1996) 
('the c o u r t must c o n s i d e r and r e j e c t a l l 
a l t e r n a t i v e s t o t e r m i n a t i o n of p a r e n t a l r i g h t s ' ) . 

" C o n v e r s e l y , where i t i s demonstrated t h a t the 
p a r e n t s are not capable of b e i n g r e h a b i l i t a t e d o r 
t h a t the 'conduct o r c o n d i t i o n ' of the p a r e n t s t h a t 
makes them u n f i t t o r e t a i n custody of t h e i r c h i l d r e n 
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' i s u n l i k e l y t o change i n the f o r e s e e a b l e f u t u r e ' or 
where, as e x p l a i n e d above, r e u n i f i c a t i o n i s 
o t h e r w i s e not an a p p r o p r i a t e g o a l , o b v i o u s l y no 
a l t e r n a t i v e can be c o n s i d e r e d v i a b l e t o the end of 
r e t u r n i n g the c h i l d t o a normal c u s t o d i a l 
r e l a t i o n s h i p w i t h h i s or her p a r e n t . The S t a t e ' s 
f a i l u r e , t h e r e f o r e , t o pursue some a l t e r n a t i v e t o 
t e r m i n a t i o n t h a t might e x i s t i n such a case would 
not n e c e s s a r i l y 1 4 be f a t a l t o i t s p e t i t i o n f o r 
t e r m i n a t i o n of a p a r e n t ' s r i g h t s . 1 5 T h i s 
u n d e r s t a n d i n g of v i a b l e a l t e r n a t i v e s l i k e w i s e has 
been w e l l r e c o g n i z e d i n our cases. 

" 1 2 O b v i o u s l y , i n most cases where r e u n i f i c a t i o n 
i s a r e a s o n a b l e p r o s p e c t w i t h i n the ' f o r e s e e a b l e 
f u t u r e ' t h e r e w i l l be a v i a b l e placement a l t e r n a t i v e 
t h a t w i l l a l l o w the n e c e s s a r y time f o r the 
r e h a b i l i t a t i o n / r e u n i f i c a t i o n p r o c e s s t o be 
acc o m p l i s h e d . 

" 1 3'The prima f a c i e r i g h t of a n a t u r a l p a r e n t t o 
the c u s t o d y of h i s or her c h i l d , as a g a i n s t the 
r i g h t of cu s t o d y i n a nonparent, i s grounded i n the 
common law concept t h a t t h i s p r i m a r y p a r e n t a l r i g h t 
of c u s t o d y i s i n the b e s t i n t e r e s t and w e l f a r e of 
the c h i l d as a matter of law.' Ex p a r t e Mathews, 428 
So. 2d 58, 59 ( A l a . 1983). 'The law d e v o l v e s the 
custo d y of i n f a n t c h i l d r e n upon t h e i r p a r e n t s , not 
so much upon the ground of n a t u r a l r i g h t i n the 
l a t t e r , as because the i n t e r e s t s of the c h i l d r e n , 
and the good of the p u b l i c , w i l l , as a g e n e r a l r u l e , 
be t h e r e b y promoted. I t i s a f a i r p r e s u m p t i o n , t h a t 
so l o n g as c h i l d r e n are under the c o n t r o l of t h e i r 
p a r e n t s , t h e y w i l l be t r e a t e d w i t h a f f e c t i o n , and 
t h e i r e d u c a t i o n and morals w i l l be d u l y c a r e d f o r . ' 
S t r i p l i n v. Ware, 36 A l a . 87, 89 (1860) (quoted w i t h 
a p p r o v a l i n Ex p a r t e D.J., 645 So. 2d 303 ( A l a . 
1994)). 

" 1 4See d i s c u s s i o n , i n f r a , of the 'second prong' 
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i n Ex p a r t e B e a s l e y [ , 564 So. 2d 950 ( A l a . 1990),] 
and the o b l i g a t i o n of t r i a l c o u r t s t o ' c o n s i d e r ' 
a l t e r n a t i v e s t o t e r m i n a t i o n t h a t might be i n the 
'best i n t e r e s t s ' of a c h i l d . 

" 1 5 I f t h i s u n d e r s t a n d i n g were not c o r r e c t ( t h a t 
i s , i f a t e r m i n a t i o n c o u l d not oc c u r whenever t h e r e 
e x i s t s some f a m i l y r e s o u r c e o r o t h e r a l t e r n a t i v e 
c u s t o d i a l arrangement, i r r e s p e c t i v e of the 
i r r e m e d i a b i l i t y of an u n f i t p a r e n t ) , a f i t c u s t o d i a l 
p a r e n t c o u l d never s u c c e s s f u l l y seek the t e r m i n a t i o n 
of the o t h e r p a r e n t ' s p a r e n t a l r i g h t s . See g e n e r a l l y 
A l a . Code 1975, § 26-18-5(a); Ex p a r t e Johnson, 474 
So. 2d 715 ( A l a . 1985) ( c o n c l u d i n g t h a t a p a r e n t 
c o u l d p e t i t i o n t o t e r m i n a t e the o t h e r p a r e n t ' s 
p a r e n t a l r i g h t s under the [former Alabama J u v e n i l e 
J u s t i c e A c t ] , even b e f o r e the enactment of the [1984 
C h i l d P r o t e c t i o n A c t ] ) . " 

D.M.P., 871 So. 2d a t 91-93. 

U l t i m a t e l y , then Judge Murdock conclu d e d : 

" I n o t h e r words, once 'the i n t e r e s t s of the 
c h i l d and the n a t u r a l p a r e n t s ... d i v e r g e ' because 
of i r r e m e d i a b l e p a r e n t a l u n f i t n e s s , the r a t i o n a l e 
f o r the l e g a l p r e s umption t h a t c u s t o d y i n the 
n a t u r a l p a r e n t i s i n the b e s t i n t e r e s t of the c h i l d 
no l o n g e r e x i s t s . A t t h a t j u n c t u r e , the S t a t e may 
proceed, u n a f f e c t e d by a p a r e n t a l p r e s u m p t i o n , t o 
determine s i m p l y what d i s p o s i t i o n of the c h i l d would 
then be i n h i s or her b e s t i n t e r e s t . The p o s s i b i l i t y  
of some c u s t o d i a l arrangement t h a t would be a  
s u i t a b l e a l t e r n a t i v e t o the t e r m i n a t i o n of p a r e n t a l  
r i g h t s no l o n g e r c o n s t i t u t e s an a b s o l u t e bar t o  
t e r m i n a t i o n . As d i s c u s s e d below, however, the S t a t e 
may s t i l l c o n s i d e r such a l t e r n a t i v e s i n d e t e r m i n i n g 
what d i s p o s i t i o n i s i n the b e s t i n t e r e s t of the 
c h i l d . 

" I n s h o r t , so l o n g as r e u n i f i c a t i o n w i t h the 
p a r e n t s i s a f o r e s e e a b l e l i k e l i h o o d , the S t a t e has 
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no c h o i c e but t o c o n s i d e r and pursue a l l v i a b l e 
a l t e r n a t i v e s t o such t e r m i n a t i o n . Once 'grounds f o r  
t e r m i n a t i o n ' e x i s t , however, r e u n i f i c a t i o n by  
d e f i n i t i o n i s no l o n g e r a ' f o r e s e e a b l e ' a l t e r n a t i v e ,  
the c o n s t i t u t i o n a l and s t a t e - l a w presumption i n  
f a v o r of the n a t u r a l p a r e n t s i s l o s t , the ' i n t e r e s t s  
of the c h i l d and the n a t u r a l p a r e n t s ... d i v e r g e , '  
and the o n l y r e m a i n i n g c o n s i d e r a t i o n i s the d i r e c t  
q u e s t i o n , unencumbered by a p a r e n t a l p r e s u m p t i o n , of  
what i s i n the c h i l d ' s 'best i n t e r e s t . ' " 

I d . a t 94 (emphasis added). 

A p p l y i n g t h a t r a t i o n a l e t o the case b e f o r e us today 

y i e l d s the c o n c l u s i o n t h a t the e x i s t e n c e of D.M. as a 

p o t e n t i a l l y v i a b l e placement a l t e r n a t i v e would not, i n and of 

i t s e l f , p r e v e n t the j u v e n i l e c o u r t from t e r m i n a t i n g the 

f a t h e r ' s p a r e n t a l r i g h t s , i f r e u n i f i c a t i o n of the f a t h e r and 

the c h i l d were no l o n g e r a f o r e s e e a b l e a l t e r n a t i v e . I d . The 

e v i d e n c e a t t r i a l c l e a r l y e s t a b l i s h e d t h a t grounds f o r 

t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l r i g h t s e x i s t e d and t h a t 

r e u n i f i c a t i o n of the f a t h e r and the c h i l d was not f o r e s e e a b l e 

i n the r e a s o n a b l y near f u t u r e . Thus, we conclude t h a t the 

e x i s t e n c e of D.M. as a p o t e n t i a l v i a b l e placement a l t e r n a t i v e 

was not a b a r t o the t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l 

r i g h t s . See i d . 

However, as then Judge Murdock e x p l a i n e d i n D.M.P., we 

must next c o n s i d e r whether the j u v e n i l e c o u r t c o u l d have 
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determined t h a t t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l r i g h t s 

was i n he c h i l d ' s b e s t i n t e r e s t d e s p i t e the p o s s i b i l i t y of 

u t i l i z i n g D.M. as an a l t e r n a t i v e placement. I d . The ev i d e n c e 

b e f o r e the j u v e n i l e c o u r t i n d i c a t e d t h a t the c h i l d p r e f e r r e d 

t o remain i n the cust o d y of h i s f o s t e r p a r e n t s , a placement 

a l t e r n a t i v e t h a t DHR approved. T h i s c o u r t has p e r m i t t e d a 

j u v e n i l e c o u r t t o c o n s i d e r the c h i l d ' s wishes and "'the 

r e t e n t i o n of the c h i l d i n the same environment'" as f a c t o r s t o 

be c o n s i d e r e d i n a t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s p r o c e e d i n g . 

See T.T. v. S t a t e Dep't of Human Res., 796 So. 2d 365, 368 

( A l a . C i v . App. 2000); see a l s o M.W. v. Houston County Dep't  

of Human Res., 773 So. 2d 484, 487 ( A l a . C i v . App. 2000) 

( i n d i c a t i n g t h a t a c h i l d ' s need f o r permanency and s t a b i l i t y 

must overcome a p a r e n t ' s f r u i t l e s s a ttempts a t r e h a b i l i t a t i o n 

and n o t i n g t h a t the c h i l d i n t h a t a p p e a l had " h i m s e l f ... 

communicated the d e s i r e f o r permanency and s t a b i l i t y i n h i s 

l i f e " ) . F urthermore, the evi d e n c e a l s o r e v e a l e d t h a t the 

f a t h e r had seen the c h i l d o n l y once, when the c h i l d was an 

i n f a n t . The evi d e n c e i s w i t h o u t d i s p u t e t h a t the f a t h e r and 

the c h i l d had never de v e l o p e d a p a r e n t - c h i l d r e l a t i o n s h i p 

because of the f a t h e r ' s l o n g - t e r m i n c a r c e r a t i o n . 
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In a d d i t i o n , n e i t h e r DHR nor the f a t h e r c a l l e d D.M. as a 

w i t n e s s a t t r i a l , and the f a t h e r p r e s e n t e d no ev i d e n c e 

r e g a r d i n g D.M.'s w i l l i n g n e s s o r a b i l i t y t o serve as a 

placement f o r the c h i l d . The o n l y i n f o r m a t i o n r e g a r d i n g D.M. 

i n the r e c o r d i s t h a t her home st u d y had been f a v o r a b l e and 

t h a t she wanted the c h i l d ' s b e s t i n t e r e s t t o be se r v e d , even 

i f t h a t meant t h a t he would remain i n the cust o d y of h i s 

f o s t e r p a r e n t s . 

L i k e the j u v e n i l e c o u r t i n D.M.P., the j u v e n i l e c o u r t i n 

the p r e s e n t case had no evid e n c e b e f o r e i t t h a t would show 

t h a t placement w i t h D.M. would be i n the c h i l d ' s b e s t 

i n t e r e s t . See D.M.P., 871 So. 2d a t 97. Moreover, the 

evi d e n c e r e g a r d i n g the l a c k of a r e l a t i o n s h i p between the 

f a t h e r and the c h i l d would not support a c o n c l u s i o n t h a t the 

t e r m i n a t i o n of the f a t h e r ' s r i g h t s was not i n the b e s t 

i n t e r e s t of the c h i l d because of a s i g n i f i c a n t e m o t i o n a l bond 

between the two; nor was t h e r e e v i d e n c e of another f a c t o r 

m i l i t a t i n g a g a i n s t the t e r m i n a t i o n of the f a t h e r ' s r i g h t s . 

See i d . a t 95 n.17. Thus, we conclude t h a t the j u v e n i l e 

c o u r t ' s d e t e r m i n a t i o n t h a t the c h i l d ' s i n t e r e s t s would b e s t be 

se r v e d by t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l r i g h t s i s 
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s u p p o r t e d by the e v i d e n c e . 

In c o n c l u s i o n , we r e j e c t the f a t h e r ' s argument t h a t the 

j u v e n i l e c o u r t abused i t s d i s c r e t i o n i n d enying him a 

c o n t i n u a n c e t o ensure h i s presence a t the t r i a l . We a l s o 

r e j e c t the f a t h e r ' s argument t h a t DHR f a i l e d t o p r o p e r l y 

l o c a t e and i n v e s t i g a t e v i a b l e a l t e r n a t i v e placements f o r the 

c h i l d . Furthermore, because we have determined t h a t the 

e x i s t e n c e of D.M. as a p o t e n t i a l l y v i a b l e a l t e r n a t i v e 

placement f o r the c h i l d i s not a b a r t o the t e r m i n a t i o n of the 

f a t h e r ' s p a r e n t a l r i g h t s , see D.M.P., 871 So. 2d a t 94, and 

because we have de t e r m i n e d t h a t the e v i d e n c e s u p p o r t s the 

c o n c l u s i o n t h a t t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l r i g h t s i s 

i n the c h i l d ' s b e s t i n t e r e s t d e s p i t e the p o s s i b i l i t y t h a t 

placement w i t h D.M. might be an o p t i o n , see i d . a t 97, we 

conclude t h a t the j u v e n i l e c o u r t ' s judgment t e r m i n a t i n g the 

f a t h e r ' s p a r e n t a l r i g h t s s h o u l d be a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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