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PITTMAN, Judge. 

L.H. ("the mother") a p p e a l s f r o m a judgment o f t h e Lee 

J u v e n i l e C o u r t ("the j u v e n i l e c o u r t " ) t h a t a d j u d i c a t e d h e r 

c h i l d r e n d e p e n d e n t , d i v e s t e d h e r o f t h e l e g a l c u s t o d y o f t h e 
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c h i l d r e n , and t r a n s f e r r e d c u s t o d y t o t h e Lee C o u n t y D e p a r t m e n t 

o f Human R e s o u r c e s ("DHR"). We a f f i r m . 

The r e c o r d r e f l e c t s t h a t t h e mother had f o u r o f h e r s i x 

c h i l d r e n w i t h R.H. ("the f a t h e r " ) . The f o u r c h i l d r e n were 

l i v i n g w i t h t h e mother when DHR began i t s i n v e s t i g a t i o n o f t h e 

f a m i l y upon f i n d i n g t h a t t h e f a t h e r ' s b r o t h e r , C.H. ("the 

u n c l e " ) had m o l e s t e d a c o u s i n o f t h o s e c h i l d r e n . A t t h e t i m e , 

t h e u n c l e was t h e m o t h e r ' s paramour and was l i v i n g w i t h t h e 

moth e r and t h e c h i l d r e n . The m o t h e r ' s o t h e r two c h i l d r e n were 

l i v i n g i n o t h e r h o u s e h o l d s a t t h e t i m e o f t r i a l , and were n o t 

made p a r t o f t h i s c a s e . The c h i l d r e n were t h r e e g i r l s aged 5, 

8, and 1 1 y e a r s as o f t h e t r i a l , and one boy, aged 3 y e a r s . 

A f t e r c o n d u c t i n g e x t e n s i v e i n t e r v i e w s w i t h t h e t h r e e 

o l d e s t o f t h e c h i l d r e n , i n M a r c h 2 0 0 9 t h e DHR f i l e d d e p e n d e n c y 

p e t i t i o n s w i t h r e g a r d t o e a c h o f t h e f o u r c h i l d r e n a l l e g i n g , 

among o t h e r t h i n g s , t h a t one o f them had been s e x u a l l y a b u s e d 

by t h e u n c l e and t h a t t h e mother was u n a b l e t o p r o t e c t t h e 

c h i l d r e n . The c h i l d r e n were p l a c e d i n f o s t e r c a r e u n d e r t h e 

s u p e r v i s i o n o f DHR p e n d i n g an a d j u d i c a t o r y h e a r i n g . A f t e r 

s e v e r a l i n t e r m e d i a t e p r o c e d u r a l s t e p s , an a d j u d i c a t o r y h e a r i n g 

was h e l d i n May 2009. A t t h a t h e a r i n g , t h e f a t h e r , t h e 
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m o t h e r , a s p e c i a l i s t who had i n t e r v i e w e d t h e c h i l d r e n , a 

f o s t e r - c a r e w o r k e r , and a DHR c a s e w o r k e r t e s t i f i e d , and t h e 

c h i l d r e n ' s g u a r d i a n ad l i t e m ("GAL") p r e s e n t e d h e r 

r e c o m m e n d a t i o n s t o t h e c o u r t . A t t h e end o f t h e h e a r i n g , t h e 

j u v e n i l e c o u r t r e c i t e d i t s f i n d i n g s o f f a c t , s t a t i n g t h a t t h e 

c h i l d r e n had been n e g l e c t e d , i f n o t a b a n d o n e d ; t h a t one o f t h e 

c h i l d r e n -- t h e e i g h t - y e a r - o l d g i r l -- had been s e x u a l l y 

a b u s e d by t h e u n c l e ; and t h a t t h e mot h e r had f a i l e d t o p r o t e c t 

t h a t c h i l d . The c o u r t a d j u d i c a t e d e a c h o f t h e f o u r c h i l d r e n 

t o be d e p e n d e n t and d e t e r m i n e d t h a t i t was i n t h e b e s t 

i n t e r e s t s o f t h e c h i l d r e n t h a t t h e y r e m a i n i n f o s t e r c a r e . 

The m o t h e r ' s f i r s t c o n t e n t i o n on a p p e a l i s t h a t DHR 

f a i l e d t o p r e s e n t c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e 

c h i l d r e n were d e p e n d e n t . A " d e p e n d e n t " c h i l d i s d e f i n e d i n 

c u r r e n t Alabama l a w as a c h i l d who " i s i n need o f c a r e o r 

s u p e r v i s i o n " i n t h e judgment o f an Alabama j u v e n i l e c o u r t and 

who meets any o f s e v e r a l c i r c u m s t a n c e s l i s t e d i n s e v e r a l 

s u b s e c t i o n s o f t h e p e r t i n e n t s t a t u t e , A l a . Code 1975, § 1 2 - 1 5 -

1 0 2 ( 8 ) ( a ) . S u b s e c t i o n (1) p r o v i d e s t h a t one o f t h o s e 

c i r c u m s t a n c e s e x i s t s when a c h i l d ' s " p a r e n t ... o r o t h e r 

c u s t o d i a n s u b j e c t s t h e c h i l d o r any o t h e r c h i l d i n t h e 
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h o u s e h o l d t o a b u s e , as d e f i n e d i n s u b d i v i s i o n (2) o f S e c t i o n 

1 2 - 1 5 - 3 0 1 o r n e g l e c t as d e f i n e d i n s u b d i v i s i o n (4) o f S e c t i o n 

12-15-301, o r a l l o w s t h e c h i l d t o be so s u b j e c t e d . " S e c t i o n 

1 2 - 1 5 - 3 0 1 ( 2 ) d e f i n e s " a b u s e " so as t o i n c l u d e " t h e r i s k o f 

harm t o t h e e m o t i o n a l ... h e a l t h ... o f a c h i l d , " w h i c h "can 

o c c u r t h r o u g h ... s e x u a l a b u s e , o r a t t e m p t e d s e x u a l abuse " 

The Alabama j u v e n i l e s t a t u t e s were r e w r i t t e n by s w e e p i n g 

amendments made e f f e c t i v e J a n u a r y 1, 2009, i n t h e Alabama 

J u v e n i l e J u s t i c e A c t o f 2008. As t h e s e p r o c e e d i n g s were 

i n i t i a t e d by t h e DHR i n M a r c h 2009, t h e new A c t g o v e r n s t h i s 

c a s e . R e m a i n i n g i n p l a c e i n t h e new A c t a r e two e s s e n t i a l 

p r i n c i p l e s . F i r s t , c l e a r and c o n v i n c i n g e v i d e n c e , as 

d i s c u s s e d i n , f o r e x a m p l e , J.B. v. C l e b u r n e C o u n t y Dept. o f  

Human Res., 992 So. 2d 34, 40 ( A l a . C i v . App. 2 0 0 8 ) , s t i l l i s 

r e q u i r e d t o s u p p o r t a f i n d i n g o f d e p e n d e n c y . See A l a . Code 

1975, §§ 12-15-310(b) and 1 2 - 1 5 - 3 1 1 ( a ) . S e c o n d , t h e b e s t 

i n t e r e s t s o f t h e c h i l d r e m a i n t h e s t a n d a r d f o r a j u v e n i l e 

c o u r t ' s d e t e r m i n a t i o n t h a t a c h i l d s h o u l d be removed f r o m i t s 

f a m i l y . See A l a . Code 1975, § 1 2 - 1 5 - 1 0 1 ( b ) ( 2 ) - ( 3 ) ; G.L. v.  

S t a t e Dep't o f Human Res., 646 So. 2d 81, 84 ( A l a . C i v . App. 

1 9 9 4 ) . 

4 



2080818 

The s t a n d a r d o f a p p e l l a t e r e v i e w o f a c h i l d c u s t o d y 

j udgment b a s e d on o r e t e n u s e v i d e n c e i s d e f e r e n t i a l : " M a t t e r s 

o f d e p e n d e n c y and c h i l d c u s t o d y a r e w i t h i n t h e d i s c r e t i o n o f 

t h e t r i a l c o u r t . Where o r e t e n u s e v i d e n c e i s p r e s e n t e d , t h e 

j udgment o f t h e t r i a l c o u r t i s p r e sumed c o r r e c t and w i l l be 

r e v e r s e d on a p p e a l o n l y upon a s h o w i n g t h a t i t was p l a i n l y and 

p a l p a b l y wrong." F.G.W. v. S.W., 911 So. 2d 1, 5 ( A l a . C i v . 

App. 2004) ( c i t i n g c a s e s ) . 

As t h e m other n o t e s , a f i n d i n g o f d e p e n d e n c y must be 

s u p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e , and t h e new A c t 

does n o t change t h a t p r i n c i p l e . See A l a . Code 1975, §§ 12-15-

3 1 0 ( b ) ; 1 2 - 1 5 - 3 1 1 ( a ) . " C l e a r and c o n v i n c i n g " e v i d e n c e may be 

d e f i n e d , by r e f e r e n c e t o s i m i l a r t e r m s u s e d i n o t h e r 

p r o c e d u r a l c o n t e x t s , as " [ e ] v i d e n c e t h a t , when w e i g h e d a g a i n s t 

e v i d e n c e i n o p p o s i t i o n , w i l l p r o d u c e i n t h e mind o f t h e t r i e r 

o f f a c t a f i r m c o n v i c t i o n as t o e a c h e s s e n t i a l e l e m e n t o f t h e 

c l a i m and a h i g h p r o b a b i l i t y as t o t h e c o r r e c t n e s s o f t h e 

c o n c l u s i o n . " M.E. v. S h e l b y C o u n t y Dept. o f Human R e s o u r c e s , 

972 So. 2d 89, 92-93 ( A l a . C i v . App. 2 0 0 7 ) . 

I n t h i s c a s e , b o t h t h e m other and t h e f a t h e r t e s t i f i e d 

t h a t t h e y b e l i e v e d t h a t t h e u n c l e had s e x u a l l y a b u s e d one o f 
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t h e c h i l d r e n . I n f o r e n s i c i n t e r v i e w s , t h e o l d e s t c h i l d s t a t e d 

t h a t she had w i t n e s s e d t h e s e x u a l abuse on more t h a n one 

o c c a s i o n . The m other a d m i t t e d t o a l l o w i n g t h e u n c l e t o have 

a c c e s s t o t h e c h i l d r e n a f t e r t h e f i r s t s u g g e s t i o n s o f s e x u a l 

abuse were b r o u g h t t o t h e m o t h e r ' s a t t e n t i o n . I n i n t e r v i e w s , 

t h e c h i l d r e n s t a t e d t h a t t h e m o t h e r a t f i r s t w o u l d n o t b e l i e v e 

them when t h e y c o m p l a i n e d t o h e r o f t h e u n c l e ' s s e x u a l a b u s e . 

The f o s t e r - c a r e w o r k e r t e s t i f i e d t h a t she had p e r c e i v e d t h a t , 

e v en a f t e r e v e r y t h i n g t h a t had t r a n s p i r e d , t h e m other s t i l l 

seemed t o be p r o t e c t i v e o f t h e u n c l e . The f o s t e r - c a r e w o r k e r 

f u r t h e r t e s t i f i e d t h a t t h e y o u n g e s t c h i l d , t h e t h r e e - y e a r - o l d 

boy, a t e " u n c o n t r o l l a b l y , " e ven f r o m t r a s h b i n s . A t t r i a l , 

t h e f a t h e r ' s c o u n s e l , t h e f o s t e r - c a r e w o r k e r , c o u n s e l f o r t h e 

DHR, and t h e GAL a l l recommended t o t h e c o u r t t h a t t h e 

c h i l d r e n r e m a i n i n f o s t e r c a r e . F i n a l l y , t h e f o s t e r - c a r e 

w o r k e r a d v i s e d t h e c o u r t t h a t a l l f o u r c h i l d r e n were s u f f e r i n g 

f r o m e m o t i o n a l p r o b l e m s , b u t had i m p r o v e d w h i l e i n f o s t e r c a r e 

p e n d i n g t h e a d j u d i c a t o r y h e a r i n g . G i v e n t h e d e f e r e n t i a l 

s t a n d a r d o f r e v i e w t h a t a p p l i e s t o t h i s c a s e , and t h e e v i d e n c e 

b e f o r e t h e t r i a l c o u r t , we c a n n o t s a y t h a t t h e j u v e n i l e c o u r t 

d i d n o t h e a r e v i d e n c e t h a t r e a s o n a b l y c o u l d p r o d u c e i n i t s 
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mind a f i r m c o n v i c t i o n as t o e a c h e s s e n t i a l e l e m e n t o f DHR's 

c l a i m s and a h i g h p r o b a b i l i t y as t o t h e c o r r e c t n e s s o f a 

c o n c l u s i o n t h a t t h e c h i l d r e n ' s b e s t i n t e r e s t s w o u l d be s e r v e d 

by t h e i r r e m a i n i n g i n f o s t e r c a r e . 

The m o t h e r ' s s e c o n d c o n t e n t i o n on a p p e a l i s t h a t o u t - o f -

c o u r t s t a t e m e n t s o f t h e c h i l d r e n , p r o v i d e d i n i n t e r v i e w s 

c o n d u c t e d by t h e DHR, were i m p r o p e r l y a d m i t t e d i n t o e v i d e n c e 

a t t r i a l . The new A c t , § 1 2 - 1 5 - 3 1 0 ( c ) , p r o v i d e s t h a t 

s t a t e m e n t s o f c h i l d r e n u n d e r 12 d e s c r i b i n g s e x u a l a c t s 

p e r f o r m e d on them may be a d m i s s i b l e i n a d e p e n d e n c y c a s e i f 

c e r t a i n p r o c e d u r a l s a f e g u a r d s a r e o b s e r v e d . The m o t h e r 

a t t e m p t s t o r a i s e a c o n s t i t u t i o n a l c o n f r o n t a t i o n - r i g h t s 

q u e s t i o n r e g a r d i n g t h i s i s s u e , b u t a t t r i a l , t h e c o u r t a s k e d 

t h e m o t h e r ' s c o u n s e l w h e t h e r he had any o b j e c t i o n t o t h e 

a d m i s s i o n o f t h e c h i l d r e n ' s i n t e r v i e w s . The m o t h e r ' s c o u n s e l 

s a i d , "No s i r , J u d g e . I have no o b j e c t i o n . " I t i s s e t t l e d 

l a w t h a t when a p a r t y does n o t o b j e c t t o t h e a d m i s s i o n o f 

e v i d e n c e , t h a t i s s u e i s n o t p r e s e r v e d f o r a p p e a l . See, e.g., 

D a v i s v. S o u t h l a n d C o r p . , 465 So. 2d 397, 401 ( A l a . 1 9 8 5 ) . 

T h e r e f o r e , we c a n n o t r e v e r s e t h e j u v e n i l e c o u r t ' s judgment on 

t h i s i s s u e . 
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B a s e d upon t h e f o r e g o i n g f a c t s and a u t h o r i t i e s , we a f f i r m 

t h e j udgment o f t h e j u v e n i l e c o u r t . 

AFFIRMED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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