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THOMAS, Judge. 

T h i s i s a t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s case. In 

September 2005, the Etowah County Department of Human 

Resources ("DHR") took A.S.F. ("the c h i l d " ) i n t o c u s t o d y a f t e r 

r e c e i v i n g a l l e g a t i o n s t h a t her o l d e r h a l f b r o t h e r had raped 
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her o l d e r h a l f s i s t e r and a f t e r M.P.F., the c h i l d ' s mother, 

d i e d suddenly from a b r i e f i l l n e s s . The c h i l d , who was two 

yea r s o l d a t the time , had been r e a r e d i n a S p a n i s h - s p e a k i n g 

home. At the time the c h i l d was ta k e n i n t o DHR's custody, the 

c h i l d had no l e g a l l y a s c e r t a i n e d f a t h e r ; A.S.T. had been 

l i v i n g w i t h the mother a t the time and c l a i m e d t o be the 

c h i l d ' s f a t h e r (A.S.T. i s h e r e i n a f t e r r e f e r r e d t o as "the 

f a t h e r " ) . In September 2006, p a t e r n i t y t e s t i n g e s t a b l i s h e d 

t h a t A.S.T. was the c h i l d ' s f a t h e r . 

The o t h e r , o l d e r c h i l d r e n i n the home, who were a l l 

u n r e l a t e d t o the f a t h e r , a l l e g e d t h a t the f a t h e r would become 

a b u s i v e when he drank a l c o h o l . The c h i l d r e n i n d i c a t e d t h a t 

the f a t h e r would h i t them w i t h e l e c t r i c c o r d s and tel e p h o n e 

cords and t h a t the f a t h e r a l s o had abused the mother. The 

f a t h e r d e n i e d ever h i t t i n g the o l d e r c h i l d r e n or the mother; 

however, he a d m i t t e d t h a t he had had a problem w i t h a l c o h o l . 

A t the time of the t e r m i n a t i o n t r i a l , the o l d e r c h i l d r e n 

d e c l i n e d t o t e s t i f y , and, i n f a c t , they r e c a n t e d t h e i r abuse 

a l l e g a t i o n s . 

Because the f a t h e r a d m i t t e d some a l c o h o l abuse, DHR 

endeavored t o p r o v i d e him substance-abuse t r e a t m e n t . However, 
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a c c o r d i n g t o Marlene L o v e l l , the DHR caseworker a s s i g n e d t o 

the f a t h e r ' s case from September 2005 t o e a r l y 2007, the 

t r e a t m e n t p r o v i d e r , Mountain View, which o f f e r e d i n t e n s i v e 

o u t p a t i e n t t r e a t m e n t , f e l t t h a t i t s program would not b e n e f i t 

the f a t h e r because of h i s i n a b i l i t y t o speak and comprehend 

E n g l i s h . L o v e l l s a i d t h a t she communicated Mountain View's 

response t o the f a t h e r and t h a t she t o l d the f a t h e r t h a t he 

s h o u l d c o n t a c t the C a t h o l i c Center t o see i f i t might o f f e r 

s i m i l a r s e r v i c e s t o the L a t i n o community. A c c o r d i n g t o 

L o v e l l , the f a t h e r s a i d t h a t he had no need f o r t r e a t m e n t 

because he had " k i c k e d the h a b i t " h i m s e l f . A c c o r d i n g t o the 

t e s t i m o n y a t t r i a l , the f a t h e r p a s sed a l l drug and a l c o h o l 

s c r e e n s , and DHR no l o n g e r c o n s i d e r e d the f a t h e r ' s p a s t 

a l c o h o l abuse t o be a b a r r i e r t o r e u n i f i c a t i o n . 

DHR a l s o p r o v i d e d the f a t h e r a p s y c h o l o g i c a l e v a l u a t i o n , 

which was performed by Dr. D avid W i l s o n , a l i c e n s e d 

p s y c h o l o g i s t , on J u l y 18, 2007. Dr. W i l s o n t e s t i f i e d a t t r i a l 

r e g a r d i n g h i s e v a l u a t i o n , and h i s r e p o r t was a d m i t t e d i n t o 

e v i d e n c e . A c c o r d i n g t o Dr. W i l s o n , h i s e v a l u a t i o n was 

hampered i n some r e s p e c t s because of the language b a r r i e r . 

A l t h o u g h the f a t h e r was e v a l u a t e d t h r o u g h the a i d of an 
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i n t e r p r e t e r , the i n t e r p r e t e r was of P u e r t o R i c a n descent and 

spoke a d i f f e r e n t d i a l e c t than the f a t h e r , who i s Guatemalan. 

Dr. W i l s o n s a i d t h a t he had some d i f f i c u l t y t e s t i n g the f a t h e r 

because some of the t e s t s he uses are a v a i l a b l e o n l y i n 

E n g l i s h . Based on the p o s s i b i l i t y t h a t the t r a n s l a t i o n s might 

have co n f u s e d the f a t h e r , Dr. W i l s o n was u n c o m f o r t a b l e 

a s s e s s i n g the f a t h e r ' s v e r b a l IQ s c o r e ; however, Dr. W i l s o n 

d i d i n d i c a t e t h a t , based on what t e s t i n g he had a c c o m p l i s h e d , 

the f a t h e r ' s s c o r e i n d i c a t e d t h a t he was i n the m i l d l y 

r e t a r d e d range of i n t e l l e c t u a l f u n c t i o n i n g . Dr. W i l s o n s a i d 

t h a t he was much more c e r t a i n t h a t the n o n v e r b a l t e s t i n g had 

y i e l d e d a c l e a r e r view of the f a t h e r ' s i n t e l l e c t u a l c a p a c i t y ; 

a c c o r d i n g t o Dr. W i l s o n , the f a t h e r ' s t e s t s c o r e s on the 

n o n v e r b a l t e s t i n g i n d i c a t e d t h a t he was i n the m i l d l y m e n t a l l y 

r e t a r d e d range of i n t e l l e c t u a l f u n c t i o n i n g . Based on the 

f a t h e r ' s IQ s c o r e s , Dr. W i l s o n o p i n e d t h a t the f a t h e r might 

have d i f f i c u l t y p a r e n t i n g a c h i l d w i t h o u t c o n s t a n t a s s i s t a n c e 

and i n t e r v e n t i o n . In h i s r e p o r t , however, which was a d m i t t e d 

i n t o e v i d e n c e , Dr. W i l s o n noted t h a t he c o u l d not d e f i n i t i v e l y 

s t a t e t h a t the f a t h e r was m i l d l y m e n t a l l y r e t a r d e d because 

"when a d a p t i v e b e h a v i o r i s c o n s i d e r e d , he may not be." Dr. 
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W i l s o n noted t h a t the f a t h e r ' s a b i l i t y and w i l l i n g n e s s t o work 

and h i s h a v i n g worked f o r y e a r s i n c h i c k e n p l a n t s e v i d e n c e s 

some a d a p t i v e a b i l i t y . D r . W i l s o n a l s o n oted t h a t o b s e r v i n g 

the f a t h e r a t home and w i t h the c h i l d would be a more h e l p f u l 

way t o determine whether the f a t h e r ' s l i m i t e d mental c a p a c i t y 

n e g a t i v e l y impacted h i s a b i l i t y t o r e a r the c h i l d . 

D u r i n g the t h r e e - a n d - a - h a l f - y e a r p e r i o d the c h i l d was i n 

f o s t e r c a r e , DHR a l s o p r o v i d e d the f a t h e r w i t h s u p e r v i s e d 

v i s i t a t i o n w i t h the c h i l d . A t f i r s t , the f a t h e r v i s i t e d w i t h 

the c h i l d o n l y once p e r month, o s t e n s i b l y because the f a t h e r ' s 

p a t e r n i t y had not y e t been e s t a b l i s h e d . In J u l y 2007, 

v i s i t a t i o n i n c r e a s e d i n f r e q u e n c y t o once per week i n o r d e r t o 

a s s i s t w i t h d e v e l o p i n g a bond between the f a t h e r and the 

c h i l d . Workers who s u p e r v i s e d the v i s i t s n o ted t h a t the 

f a t h e r and the c h i l d had d i f f i c u l t y communicating d u r i n g the 

v i s i t s ; a t times the c h i l d would s i m p l y walk away from the 

f a t h e r , and she had been r e s i s t a n t t o l e a r n i n g S p a n i s h so t h a t 

she c o u l d t a l k w i t h him. In J u l y 2008 or August 2008, DHR 

added the use of an i n t e r p r e t e r t o the i n d i v i d u a l i z e d s e r v i c e 

p l a n f o r the f a t h e r t o f a c i l i t a t e communication between the 
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f a t h e r and the c h i l d a t v i s i t s and t o a s s i s t the c h i l d i n 

l e a r n i n g S p a n i s h . 

The f a t h e r was o f f e r e d p a r e n t i n g c l a s s e s w i t h C r a i g S i t z 

f o r a s h o r t p e r i o d . A l t h o u g h S i t z f e l t l i k e the f a t h e r was 

u n d e r s t a n d i n g the m a t e r i a l , which S i t z p r i n t e d i n S p a n i s h , and 

was a i d e d by the use of a f r i e n d who i n t e r p r e t e d f o r him 

d u r i n g s e s s i o n s , S i t z t e s t i f i e d t h a t he was t o l d t o 

d i s c o n t i n u e the p a r e n t i n g c l a s s e s when the f a t h e r moved a c r o s s 

town. S i t z s a i d t h a t he had r e q u e s t e d t o be a l l o w e d t o resume 

the p a r e n t i n g c l a s s e s but t h a t DHR never a u t h o r i z e d him t o do 

so. 

S i t z a l s o s u p e r v i s e d v i s i t s between the f a t h e r and the 

c h i l d f o r a p p r o x i m a t e l y s i x months. S i t z s a i d t h a t the most 

n o t a b l e problem he observed was the i n a b i l i t y of the f a t h e r 

and the c h i l d t o communicate w i t h each o t h e r . A c c o r d i n g t o 

S i t z , he was r e q u i r e d a t t imes t o prompt the f a t h e r t o 

i n t e r a c t w i t h the c h i l d , who would be p l a y i n g . S i t z a l s o 

t e s t i f i e d t h a t the f a t h e r was encouraged t o " t e a c h " the c h i l d 

S p a n i s h , which S i t z s a i d the f a t h e r t r i e d f o r a few v i s i t s ; 

however, S i t z commented t h a t the c h i l d would o f t e n walk away 
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from the f a t h e r , would not t r y t o communicate w i t h him, and 

would u s u a l l y communicate w i t h S i t z i n s t e a d . 

The f a t h e r m a r r i e d i n the f a l l of 2007, and, i n June 

2008, he and h i s w i f e adopted an i n f a n t from a r e l a t i v e who 

c o u l d not c a r e f o r the i n f a n t . The f a t h e r has been employed 

by the same employer f o r 7 y e a r s ; he works a 40-hour week on 

the day s h i f t and earns $9.90 per hour. He works a second j o b 

on Sundays as a cook a t a r e s t a u r a n t . A l t h o u g h the f a t h e r i s 

not a c i t i z e n of t h i s c o u n t r y , he has a c u r r e n t p e r m i t 

a l l o w i n g him t o work here. The f a t h e r t e s t i f i e d a t t r i a l t h a t 

he was c u r r e n t l y t a k i n g E n g l i s h - a s - a - s e c o n d - l a n g u a g e c l a s s e s 

a t a l o c a l j u n i o r c o l l e g e ; the f a t h e r s a i d t h a t he p l a n n e d t o 

c o n t i n u e t a k i n g the c l a s s e s . The f a t h e r t e s t i f i e d i n E n g l i s h 

d u r i n g p a r t of the t r i a l ; a t o t h e r t i m e s , when the q u e s t i o n s 

were more d e t a i l e d , the f a t h e r t e s t i f i e d w i t h the a i d of an 

i n t e r p r e t e r . The f a t h e r has a v a l i d i n t e r n a t i o n a l d r i v e r ' s 

l i c e n s e ; he does not have an Alabama d r i v e r s ' l i c e n s e , but he 

s a i d a t t r i a l t h a t he p l a n n e d t o get one. 

At t r i a l , DHR i n d i c a t e d t h a t the b a s i s f o r i t s 

t e r m i n a t i o n p e t i t i o n was the language b a r r i e r between the 

f a t h e r and the c h i l d . A l t h o u g h M i c h e l l e Morgan, the 
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caseworker a s s i g n e d t o the f a t h e r ' s case i n l a t e 2007, 

mentioned t h a t a l l e g a t i o n s of abuse had been made and t h a t 

a l c o h o l abuse had been i n d i c a t e d as a problem e a r l i e r , she 

f o c u s e d almost s o l e l y on the communication b a r r i e r between the 

f a t h e r and the c h i l d as the b a s i s f o r the d e c i s i o n t o f i l e the 

t e r m i n a t i o n p e t i t i o n . When q u e s t i o n e d about whether DHR had 

concerns about the f a t h e r ' s a d o p t i o n of the i n f a n t i n h i s 

c a r e , Morgan t e s t i f i e d t h a t DHR d i d not have concerns, 

commenting t h a t the i n f a n t c o u l d l e a r n t o speak S p a n i s h . 

Morgan f u r t h e r t e s t i f i e d t h a t DHR had o f f e r e d the f a t h e r the 

f o l l o w i n g s e r v i c e s : a p s y c h o l o g i c a l e x a m i n a t i o n , v i s i t a t i o n , 

language t r a n s l a t i o n s e r v i c e s d u r i n g v i s i t a t i o n , p a r e n t i n g 

c l a s s e s , and a r e f e r r a l f o r substance-abuse t r e a t m e n t . 

The j u v e n i l e c o u r t t e r m i n a t e d the f a t h e r ' s p a r e n t a l 

r i g h t s , s t a t i n g i n i t s judgment t h a t DHR had made r e a s o n a b l e 

e f f o r t s t o r e u n i t e the f a t h e r and the c h i l d , s p e c i f i c a l l y 

enumerating " p s y c h o l o g i c a l e v a l u a t i o n , substance abuse 

r e f e r r a l s , p a r e n t i n g t r a i n i n g , v i s i t a t i o n , and language 

t r a n s l a t i o n " as the s e r v i c e s DHR had o f f e r e d . The j u v e n i l e 

c o u r t a l s o noted the f a c t t h a t the f a t h e r ' s p s y c h o l o g i c a l 

e v a l u a t i o n i n d i c a t e d t h a t he was " m e n t a l l y l i m i t e d . " F i n a l l y , 
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the j u v e n i l e c o u r t found t h a t the c h i l d cannot e f f e c t i v e l y 

communicate w i t h the f a t h e r d u r i n g v i s i t s because she speaks 

o n l y E n g l i s h and he speaks v e r y l i t t l e E n g l i s h . Based on 

those f i n d i n g s , the j u v e n i l e c o u r t d e termined t h a t the f a t h e r 

was "unable or u n w i l l i n g t o d i s c h a r g e h i s r e s p o n s i b i l i t i e s t o 

and f o r t h i s c h i l d " and " t h a t the conduct or c o n d i t i o n of the 

f a t h e r ... i s such [ a s ] t o render him unable t o p r o p e r l y c a r e 

f o r the c h i l d , and such conduct or c o n d i t i o n i s u n l i k e l y t o 

change i n the f o r e s e e a b l e f u t u r e . " The j u v e n i l e c o u r t f u r t h e r 

c o n c l u d e d t h a t t h e r e e x i s t e d no v i a b l e a l t e r n a t i v e s t o the 

t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l r i g h t s . The f a t h e r 

a p p e a l s the judgment t e r m i n a t i n g h i s p a r e n t a l r i g h t s . 

"A j u v e n i l e c o u r t i s r e q u i r e d t o a p p l y a two-
pronged t e s t i n d e t e r m i n i n g whether t o t e r m i n a t e 
p a r e n t a l r i g h t s : ( 1 ) c l e a r and c o n v i n c i n g e v i d e n c e 
must support a f i n d i n g t h a t the c h i l d i s dependent; 
and (2) the c o u r t must p r o p e r l y c o n s i d e r and r e j e c t 
a l l v i a b l e a l t e r n a t i v e s t o a t e r m i n a t i o n of p a r e n t a l 
r i g h t s . Ex p a r t e B e a s l e y , 564 So. 2d 950, 954 ( A l a . 
1990). " 

B.M. v. S t a t e , 895 So. 2d 319, 331 ( A l a . C i v . App. 2004). A 

j u v e n i l e c o u r t ' s judgment t e r m i n a t i n g p a r e n t a l r i g h t s must be 

su p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e . Bowman v. S t a t e  

Dep't of Human Res., 534 So. 2d 304, 305 ( A l a . C i v . App. 

1988). " C l e a r and c o n v i n c i n g e v i d e n c e " i s " ' [ e ] v i d e n c e t h a t , 
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when weighed a g a i n s t e v i d e n c e i n o p p o s i t i o n , w i l l produce i n 

the mind of the t r i e r of f a c t a f i r m c o n v i c t i o n as t o each 

e s s e n t i a l element of the c l a i m and a h i g h p r o b a b i l i t y as t o 

the c o r r e c t n e s s of the c o n c l u s i o n . ' " L.M. v. D.D.F., 840 So. 

2d 171, 179 ( A l a . C i v . App. 2002) ( q u o t i n g A l a . Code 1975, § 

6- 1 1 - 2 0 ( b ) ( 4 ) ) . A j u v e n i l e c o u r t ' s f a c t u a l f i n d i n g s i n a 

judgment t e r m i n a t i n g p a r e n t a l r i g h t s based on ev i d e n c e 

p r e s e n t e d ore tenus are presumed c o r r e c t . R.B. v. S t a t e Dep't  

of Human Res., 669 So. 2d 187 ( A l a . C i v . App. 1995). 

S e c t i o n 26-18-7(a), A l a . Code 1975, 1 s p e c i f i e d the grounds 

f o r t e r m i n a t i n g p a r e n t a l r i g h t s : 

" I f the c o u r t f i n d s from c l e a r and c o n v i n c i n g 
e v i d e n c e , competent, m a t e r i a l , and r e l e v a n t i n 
n a t u r e , t h a t the p a r e n t s of a c h i l d are unable or 
u n w i l l i n g t o d i s c h a r g e t h e i r r e s p o n s i b i l i t i e s t o and 
f o r the c h i l d , or t h a t the conduct or c o n d i t i o n of 
the p a r e n t s i s such as t o rend e r them unable t o 
p r o p e r l y c a r e f o r the c h i l d and t h a t such conduct or 
c o n d i t i o n i s u n l i k e l y t o change i n the f o r e s e e a b l e 
f u t u r e , i t may t e r m i n a t e the p a r e n t a l r i g h t s of the 
p a r e n t s . " 

1By A c t No. 2008-277 , A l a . A c t s 2008, t h e Alabama 
L e g i s l a t u r e , among o t h e r t h i n g s , amended and re n u m b e r e d A l a . 
Code 1975, § 26-18-7, and e n a c t e d t h e Alabama J u v e n i l e J u s t i c e 
A c t ( " A J J A " ) , c o d i f i e d a t A l a . Code 1975, § 12-15-101 e t s e q . 
The e f f e c t i v e d a t e o f t h e A J J A i s J a n u a r y 1, 2 0 0 9 ; t h e f a t h e r 
has n o t a s s e r t e d t h a t t h e A J J A a p p l i e s i n t h i s c a s e . 

10 



2080816 

I n d e c i d i n g whether a p a r e n t i s unable or u n w i l l i n g t o 

d i s c h a r g e h i s or her r e s p o n s i b i l i t i e s t o and f o r the c h i l d , 

the j u v e n i l e c o u r t may c o n s i d e r s e v e r a l f a c t o r s , i n c l u d i n g : 

"(2) E m o t i o n a l i l l n e s s , mental i l l n e s s or mental 
d e f i c i e n c y of the p a r e n t , or e x c e s s i v e use of 
a l c o h o l or c o n t r o l l e d s u b s t a n c e s , of such d u r a t i o n 
or n a t u r e as t o render the p a r e n t unable t o care f o r 
needs of the c h i l d . 

II 

"(6) That r e a s o n a b l e e f f o r t s by the Department 
of Human Resources or l i c e n s e d p u b l i c or p r i v a t e 
c h i l d care a g e n c i e s l e a d i n g toward the 
r e h a b i l i t a t i o n of the p a r e n t s have f a i l e d . " 

A l a . Code 1975, § 26-18-7(a). In a d d i t i o n , when the c h i l d i s 

not i n the p h y s i c a l c u s t o d y of the p a r e n t , the j u v e n i l e c o u r t 

s h a l l c o n s i d e r , among o t h e r t h i n g s : 

"Lack of e f f o r t by the p a r e n t t o a d j u s t h i s or her 
c i r c u m s t a n c e s t o meet the needs of the c h i l d i n 
accordance w i t h agreements reached, i n c l u d i n g 
agreements reached w i t h l o c a l departments of human 
r e s o u r c e s or l i c e n s e d c h i l d - p l a c i n g a g e n c i e s , i n an 
a d m i n i s t r a t i v e r e v i e w or a j u d i c i a l r e v i e w . " 

A l a . Code 1975, § 2 6 - 1 8 - 7 ( b ) ( 4 ) . 

DHR r e l i e d on the communication b a r r i e r between the 

f a t h e r and the c h i l d as a b a s i s f o r t e r m i n a t i n g the f a t h e r ' s 

p a r e n t a l r i g h t s . Based on t h a t communication b a r r i e r , DHR 

argued, and the j u v e n i l e c o u r t c o n c l u d e d , t h a t the f a t h e r was 
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"unable and u n w i l l i n g t o d i s c h a r g e h i s r e s p o n s i b i l i t i e s t o and 

f o r the c h i l d " and " t h a t the conduct or c o n d i t i o n of the 

f a t h e r ... [ w a s ] such [ a s ] t o render him unable t o p r o p e r l y 

care f o r the c h i l d , and such conduct or c o n d i t i o n [ w a s ] 

u n l i k e l y t o change i n the f o r e s e e a b l e f u t u r e . " See § 26-18-

7 ( a ) . However, the f a t h e r and h i s w i f e were found t o be 

" s u i t a b l e " t o adopt an i n f a n t by the p r o b a t e c o u r t i n t h e i r 

a d o p t i o n case o n l y one year b e f o r e the t e r m i n a t i o n of the 

f a t h e r ' s p a r e n t a l r i g h t s by the j u v e n i l e c o u r t , and DHR, 

through Morgan, has s t a t e d t h a t i t has no concerns about the 

f a t h e r ' s a b i l i t y t o r e a r t h a t i n f a n t . The p r o b a t e c o u r t ' s 

judgment f i n d i n g the f a t h e r t o be s u i t a b l e t o adopt and DHR's 

l a c k of concern about the f a t h e r ' s a b i l i t y t o r e a r the adopted 

i n f a n t are i n sharp c o n f l i c t w i t h the c o n c l u s i o n of the 

j u v e n i l e c o u r t t h a t the f a t h e r s h o u l d f o r e v e r l o s e the 

p a r e n t a l r i g h t s t o h i s c h i l d because of the language b a r r i e r 

between them. 

DHR d i d not p r e s e n t c l e a r and c o n v i n c i n g e v i d e n c e 

d e m o n s t r a t i n g t h a t the f a t h e r ' s conduct or c o n d i t i o n i s such 

t h a t he i s u n w i l l i n g or unable t o c a r e f o r the c h i l d and t h a t 

h i s conduct or c o n d i t i o n i s u n l i k e l y t o change i n the 
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f o r e s e e a b l e f u t u r e . DHR demonstrated o n l y t h a t the f a t h e r and 

the c h i l d had d i f f i c u l t y communicating because of the language 

b a r r i e r between them. However, the f a t h e r t e s t i f i e d t h a t he 

was t a k i n g c l a s s e s t o l e a r n E n g l i s h and t h a t he i n t e n d e d t o 

c o n t i n u e t a k i n g those c l a s s e s . The mere l a c k of the a b i l i t y 

t o communicate because of a language b a r r i e r i s not 

i n s u r m o u n t a b l e , and, i n t h i s case, i t i s i n s u f f i c i e n t t o s erve 

as a b a s i s f o r the t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l 

r i g h t s . 

REVERSED AND REMANDED. 

Thompson, P . J . , and P i t t m a n , J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

B r y a n, J . , d i s s e n t s , w i t h o u t w r i t i n g . 
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