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BRYAN, Judge. 

E q u i t y Group — Alabama D i v i s i o n d/b/a Keystone Foods 

("Keystone Foods") appeals from a judgment d e t e r m i n i n g t h a t 

Rodney Dewayne H a r r i s s u s t a i n e d a compensable i n j u r y and 

awarding him workers' compensation b e n e f i t s , p u r s u a n t t o the 
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Alabama Workers' Compensation A c t , § 25-5-1 e t seq., A l a . Code 

1975 ("the A c t " ) . We a f f i r m i n p a r t , r e v e r s e i n p a r t , and 

remand. 

In F e b r u a r y 2008, H a r r i s sued Keystone Foods, s e e k i n g 

w o r k ers' compensation b e n e f i t s . In h i s c o m p l a i n t , H a r r i s 

a l l e g e d t h a t he had i n j u r e d h i s back i n a workplace a c c i d e n t 

on J u l y 6, 2007. Keystone Foods f i l e d an answer denying the 

m a t e r i a l a l l e g a t i o n s of the c o m p l a i n t . Keystone Foods 

s u b s e q u e n t l y sought a h e a r i n g t o determine whether H a r r i s had 

s u s t a i n e d a compensable i n j u r y . S p e c i f i c a l l y , Keystone Foods 

sought a d e t e r m i n a t i o n whether H a r r i s had a c t u a l l y been 

i n v o l v e d i n an a c c i d e n t a t work and whether H a r r i s had g i v e n 

p r o p e r n o t i c e of h i s a l l e g e d w o r k - r e l a t e d back i n j u r y t o 

Keystone Foods. In January 2009, the t r i a l c o u r t h e l d an 

e v i d e n t i a r y h e a r i n g t o determine c o m p e n s a b i l i t y . 

On F e b r u a r y 23, 2009, the t r i a l c o u r t e n t e r e d a judgment 

f i n d i n g t h a t H a r r i s had i n j u r e d h i s back i n an a c c i d e n t a t 

work on J u l y 6, 2007, and t h a t Keystone Foods had r e c e i v e d 

s u f f i c i e n t n o t i c e t h a t H a r r i s had i n j u r e d h i s back a t work. 

The t r i a l c o u r t c o n c l u d e d t h a t H a r r i s had s u s t a i n e d a 

compensable i n j u r y t o h i s back, and the t r i a l c o u r t o r d e r e d as 

2 



2080810 

f o l l o w s : 

"[Keystone Foods s h a l l ] p r o v i d e [ H a r r i s ] w i t h an 
a u t h o r i z e d t r e a t i n g p h y s i c i a n t o be s e l e c t e d from a 
p a n e l of f o u r neurosurgeons. F u r t h e r , [Keystone 
Foods] s h a l l i m m e d i a t e l y a u t h o r i z e any and a l l 
proce d u r e s t h a t s a i d d o c t o r would deem r e l e v a n t and 
n e c e s s a r y so as t o r e s t o r e [ H a r r i s ] t o h e a l t h . 

"Furthermore, i t i s the o r d e r of t h i s C ourt t h a t 
[ H a r r i s ] i s e n t i t l e d t o w o r k [ e r s ' ] compensation 
b e n e f i t s r e t r o a c t i v e t o the date of the [ a c c i d e n t 
on] J u l y 6, 2007[,] and c o n t i n u i n g t o such time t h a t 
he a t t a i n s maximum m e d i c a l improvement from h i s back 
c o n d i t i o n . S a i d b e n e f i t s are t o be p a i d a t the 
compensation r a t e f o r [ H a r r i s ' s ] i n j u r y ... and 
c o n t i n u i n g t o such time as h i s a u t h o r i z i n g t r e a t i n g 
p h y s i c i a n determines [ H a r r i s ] t o be a t maximum 
m e d i c a l improvement." 

A f t e r the d e n i a l of i t s postjudgment motion, Keystone Foods 

appealed. 

I n i t i a l l y , we c o n s i d e r whether the t r i a l c o u r t ' s F e b r u a r y 

23, 2009, judgment i s a f i n a l judgment t h a t can sup p o r t an 

ap p e a l . An appea l t y p i c a l l y l i e s o n l y from a f i n a l judgment. 

P a l u g h i v. Dow, 659 So. 2d 112, 113 ( A l a . 1995). R e c e n t l y , 

t h i s c o u r t c l a r i f i e d t h a t a "judgment d e t e r m i n i n g 

c o m p e n s a b i l i t y and awarding both m e d i c a l b e n e f i t s and 

t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s [ i s ] f i n a l f o r purposes of 

a p p e a l . " F l u o r E n t e r s . , I n c . v. Lawshe, 16 So. 3d 96, 99 

( A l a . C i v . App. 2009). See B e l c h e r - R o b i n s o n Foundry, LLC v. 
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N a r r , [Ms. 2080928, January 29, 2010] So. 3d ( A l a . 

C i v . App. 2010) ( f o l l o w i n g the r e a s o n i n g of F l u o r E n t e r p r i s e s 

but n o t i n g t h a t i t i s i n t e n s i o n w i t h e a r l i e r d e c i s i o n s of 

t h i s c o u r t ) . In t h i s case, the t r i a l c o u r t ' s judgment 

determined t h a t H a r r i s had s u s t a i n e d a compensable i n j u r y , and 

i t r e q u i r e d Keystone Foods t o pay f o r the n e c e s s a r y m e d i c a l 

t r e a t m e n t of t h a t i n j u r y . A d d i t i o n a l l y , the t r i a l c o u r t 

awarded H a r r i s " b e n e f i t s t o be p a i d a t the compensation r a t e " 

u n t i l H a r r i s reaches maximum m e d i c a l improvement. A t r i a l 

c o u r t may award t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s or 

t e m p o r a r y - p a r t i a l - d i s a b i l i t y b e n e f i t s b e f o r e an employee's 

permanent d i s a b i l i t y can be determined. § 25-5-57(a), A l a . 

Code 1975. In o r d e r t o r e c o v e r p e r m a n e n t - d i s a b i l i t y b e n e f i t s , 

an employee must have reached maximum m e d i c a l improvement. Ex  

p a r t e Phenix R e n t a l C t r . , 873 So. 2d 226, 230-32 ( A l a . 2003) . 

By r e f e r r i n g t o the "compensation r a t e , " awarding b e n e f i t s 

p u r s u a n t t o t h a t compensation r a t e u n t i l the time when H a r r i s 

reaches maximum m e d i c a l improvement, and making no 

c a l c u l a t i o n s t h a t would be n e c e s s a r y f o r an award of 

t e m p o r a r y - p a r t i a l - d i s a b i l i t y b e n e f i t s under § 2 5 - 5 - 5 7 ( a ) ( 2 ) , 

A l a . Code 1975, the t r i a l c o u r t s eemingly awarded H a r r i s 
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t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s under § 2 5 - 5 - 5 7 ( a ) ( 1 ) , 

A l a . Code 1975. Because the t r i a l c o u r t ' s judgment d e t e r m i n e d 

t h a t H a r r i s had s u s t a i n e d a compensable i n j u r y and awarded 

H a r r i s m e d i c a l b e n e f i t s and t e m p o r a r y - t o t a l - d i s a b i l i t y 

b e n e f i t s , the judgment i s a f i n a l judgment t h a t can s u p p o r t an 

a p p e a l . F l u o r E n t e r p r i s e s and B e l c h e r - R o b i n s o n Foundry. 

T h e r e f o r e , we conclude t h a t t h i s a p p e a l i s p r o p e r l y b e f o r e us. 

F a c t u a l Background 

At t r i a l , H a r r i s t e s t i f i e d t h a t he i n j u r e d h i s back a t 

work on F r i d a y , J u l y 6, 2007, as he " l i f t e d up and p u l l e d " 

"the d r a i n " of a "macerator" machine or " g r i n d e r machine." 

H a r r i s t e s t i f i e d t h a t the a l l e g e d a c c i d e n t o c c u r r e d a t 

a p p r o x i m a t e l y 2:15 p.m., 15 minutes b e f o r e h i s f i n a l s h i f t of 

the work week was s c h e d u l e d t o end. That day was the l a s t day 

t h a t H a r r i s was s c h e d u l e d t o work b e f o r e t a k i n g a week-long 

v a c a t i o n b e g i n n i n g the f o l l o w i n g Monday. H a r r i s acknowledged 

t h a t he knew company p o l i c y r e q u i r e d him t o r e p o r t any 

w o rkplace a c c i d e n t t o a s u p e r v i s o r i m m e d i a t e l y . However, 

H a r r i s d i d not r e p o r t an a c c i d e n t t o a s u p e r v i s o r on the date 

of the a l l e g e d a c c i d e n t . When asked a t t r i a l why he d i d not 

i m m e d i a t e l y r e p o r t the a l l e g e d a c c i d e n t , H a r r i s s t a t e d : " I 
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j u s t d i d n ' t . [I t ] h o u g h t i t wasn't h u r t t h a t bad." H a r r i s 

s t a t e d t h a t he i n i t i a l l y b e l i e v e d t h a t he had p u l l e d a muscle 

i n h i s back. He t e s t i f i e d t h a t he had s t r a i n e d h i s back on 

p a s t o c c a s i o n s and had r e c o v e r e d from those s t r a i n s . H a r r i s ' s 

w i f e , A p r i l H a r r i s ( " A p r i l " ) , t e s t i f i e d t h a t H a r r i s r e t u r n e d 

home from work on J u l y 6 w i t h an i n j u r e d back. She f u r t h e r 

t e s t i f i e d t h a t , when she asked H a r r i s what had happened t o h i s 

back, he t o l d her t h a t he had i n j u r e d h i s back a t work e a r l i e r 

t h a t day. 

H a r r i s a l s o t e s t i f i e d t h a t , a t the time of the a l l e g e d 

a c c i d e n t , t h e r e was no s u p e r v i s o r i n the v i c i n i t y . Joseph 

J e n k i n s , one of H a r r i s ' s s u p e r v i s o r s a t Keystone Foods, 

t e s t i f i e d a t t r i a l t h a t he d i d not remember i f he was a t work 

a t the time of H a r r i s ' s a l l e g e d a c c i d e n t . J e n k i n s s t a t e d t h a t 

a s u p e r v i s o r would have been p r e s e n t a t work when the a l l e g e d 

a c c i d e n t o c c u r r e d . Pam Stone, another one of H a r r i s ' s 

s u p e r v i s o r s , t e s t i f i e d a t t r i a l t h a t she d i d not remember 

whether she was a t work when the a l l e g e d a c c i d e n t o c c u r r e d . 

She t e s t i f i e d t h a t a s u p e r v i s o r would have been p r e s e n t a t 

t h a t time, however. 

H a r r i s t e s t i f i e d t h a t the p a i n i n h i s back became worse 
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over the f o l l o w i n g weekend. A p r i l t e s t i f i e d t h a t H a r r i s 

e x p e r i e n c e d c o n s i d e r a b l e back p a i n d u r i n g t h a t weekend. On 

Monday, J u l y 9, the f i r s t day of h i s v a c a t i o n , H a r r i s v i s i t e d 

e i t h e r Dr. E l l i o t S a l t z or h i s p a r t n e r , a Dr. Taher, 

c o m p l a i n i n g of back p a i n . The m e d i c a l r e c o r d of t h a t v i s i t 

i n d i c a t e s t h a t H a r r i s ' s back p a i n began the p r e v i o u s day, 

which was two days a f t e r the a l l e g e d a c c i d e n t . H a r r i s 

t e s t i f i e d t h a t he c o n t i n u e d t o e x p e r i e n c e back p a i n d u r i n g the 

week of h i s v a c a t i o n . A p r i l t e s t i f i e d t h a t on Sunday, J u l y 

15, H a r r i s f e l l on t h e i r f r o n t s t e p s because h i s l e g had 

become numb. That same day, H a r r i s a g a i n v i s i t e d e i t h e r Dr. 

S a l t z or Dr. Taher, c o m p l a i n i n g of back p a i n and l e g numbness. 

H a r r i s t e s t i f i e d t h a t he t o l d Dr. S a l t z and Dr. Taher t h a t he 

had i n j u r e d h i s back a t work. A p r i l t e s t i f i e d a t t r i a l t h a t 

she had accompanied H a r r i s on h i s o f f i c e v i s i t s of J u l y 9 and 

J u l y 15 and t h a t she and H a r r i s had t o l d the p h y s i c i a n s a t 

some p o i n t t h a t he had i n j u r e d h i s back a t work. H a r r i s ' s 

mother, C a t h e r i n e H a r r i s ( " C a t h e r i n e " ) , accompanied H a r r i s on 

the J u l y 15 v i s i t , and she t e s t i f i e d a t t r i a l t h a t she t o l d 

the p h y s i c i a n d u r i n g t h a t v i s i t t h a t H a r r i s had i n j u r e d h i s 

back a t work. However, the m e d i c a l r e c o r d s of the J u l y 9 and 
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J u l y 15 v i s i t s do not i n d i c a t e t h a t H a r r i s ' s back p a i n was 

a t t r i b u t e d t o h i s employment. 

A p r i l t e s t i f i e d t h a t , on Monday, J u l y 16, the day H a r r i s 

was s c h e d u l e d t o r e t u r n t o work from v a c a t i o n , she t e l e p h o n e d 

J e n k i n s t o r e p o r t t h a t H a r r i s would be unable t o work t h a t day 

due t o h i s back p a i n . A c c o r d i n g t o A p r i l , she t o l d J e n k i n s a t 

t h a t time t h a t H a r r i s had i n j u r e d h i s back i n an a c c i d e n t a t 

work on J u l y 6. However, J e n k i n s t e s t i f i e d a t t r i a l t h a t 

A p r i l never i n f o r m e d him t h a t H a r r i s had s u f f e r e d an a c c i d e n t 

a t work. Stone t e s t i f i e d t h a t A p r i l c a l l e d her on Monday, J u l y 

16 t o r e p o r t t h a t H a r r i s had f a l l e n on some s t a i r s and t h a t he 

would not be coming i n t o work. Stone t e s t i f i e d t h a t A p r i l d i d 

not i n d i c a t e t h a t H a r r i s had had an a c c i d e n t a t work. D u r i n g 

the subsequent weeks, A p r i l and Stone had s e v e r a l t e l e p h o n e 

c o n v e r s a t i o n s i n which A p r i l r e p o r t e d on the c o n d i t i o n of 

H a r r i s ' s back. Stone t e s t i f i e d t h a t she was never n o t i f i e d 

t h a t H a r r i s had s u f f e r e d an a c c i d e n t a t work. Stone t e s t i f i e d 

t h a t a t some p o i n t she p r e p a r e d "papers" p e r t a i n i n g t o the 

f e d e r a l F a m i l y M e d i c a l Leave A c t f o r A p r i l t o p i c k up on 

H a r r i s ' s b e h a l f ; the r e c o r d does not i n d i c a t e whether H a r r i s 

ever f i l e d those documents. 
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On J u l y 18, 2007, H a r r i s and A p r i l v i s i t e d Dr. James 

White, a neurosurgeon, t o whom H a r r i s had been r e f e r r e d by Dr. 

S a l t z . A " h i s t o r y and p h y s i c a l " form completed on t h a t v i s i t 

i n d i c a t e s H a r r i s ' s c h i e f c o m p l a i n t : " [ l o w e r back p a i n ] , 

b i l a t e r a l h i p , l e g p a i n [and] numbness. Toes numb [on l e f t ] 

f o o t x 3 months." That form a l s o i n d i c a t e s t h a t t h e r e was no 

known date of " i n j u r y " a s s o c i a t e d w i t h H a r r i s ' s c o m p l a i n t s . 

Dr. White's notes of t h a t v i s i t s t a t e , i n p e r t i n e n t p a r t : 

" [ H a r r i s ] does not r e l a t e a j o b i n j u r y but [ t h a t ] he j u s t got 

up out of bed a f t e r a v a c a t i o n . H i s back popped and he has 

had severe p a i n i n h i s low back and l e f t l e g . " H a r r i s , 

accompanied by C a t h e r i n e and A p r i l , was t r e a t e d by Dr. White 

a g a i n on J u l y 25, 2007. At t h a t t i m e , Dr. White d i a g n o s e d 

H a r r i s as h a v i n g a " l a r g e " d i s k h e r n i a t i o n and severe 

d e g e n e r a t i v e d i s k d i s e a s e , both i n h i s lower back. Dr. White 

t e s t i f i e d by d e p o s i t i o n t h a t H a r r i s t o l d him t h a t he was not 

i n j u r e d a t work. 

H a r r i s , however, t e s t i f i e d t h a t he t o l d Dr. White t h a t he 

had i n j u r e d h i s back i n an a c c i d e n t a t work. A p r i l a l s o 

d i s p u t e d Dr. White's t e s t i m o n y s t a t i n g t h a t H a r r i s d i d not 

a t t r i b u t e h i s back p a i n t o an a c c i d e n t a t work. H a r r i s , who 
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i s l e g a l l y deaf, t e s t i f i e d t h a t he had d i f f i c u l t y 

communicating w i t h or u n d e r s t a n d i n g Dr. White. A c c o r d i n g t o 

H a r r i s , he t o l d Dr. White t h a t he needed t o r e a d Dr. White's 

l i p s t o u n d e r s t a n d him. H a r r i s s t a t e d t h a t Dr. White, 

however, walked back and f o r t h w h i l e t a l k i n g t o H a r r i s , making 

i t d i f f i c u l t f o r H a r r i s t o u n d e r s t a n d him. The r e c o r d on 

a p p e a l i n d i c a t e s t h a t C a t h e r i n e and A p r i l h e l p e d H a r r i s 

communicate w i t h Dr. White. Both C a t h e r i n e and A p r i l t e s t i f i e d 

t h a t H a r r i s had d i f f i c u l t y communicating w i t h and 

u n d e r s t a n d i n g Dr. White. However, Dr. White t e s t i f i e d t h a t , 

" a l t h o u g h t h e r e was some communication problem," he b e l i e v e d 

t h a t H a r r i s c o u l d u n d e r s t a n d him. 

On August 17, 2007, H a r r i s f i l e d a c l a i m w i t h the U n i t e d 

Food and Commercial Workers Union L o c a l 1995 ("the u n i o n " ) , 

s e e k i n g d i s a b i l i t y b e n e f i t s . The c l a i m form i n d i c a t e s t h a t 

H a r r i s sought d i s a b i l i t y b e n e f i t s f o r a r u p t u r e d d i s k ; t h a t he 

a s s e r t e d t h a t h i s i n j u r y was caused by h i s employment; and 

t h a t he a s s e r t e d t h a t h i s c l a i m was not "based on an a c c i d e n t " 

but i n s t e a d was based on " r e p e t i t i v e motion [and] l i f t i n g f o r 

s e v e r a l y e a r s . " A c c o r d i n g t o A p r i l , the u n i o n d e n i e d the 

c l a i m and i n f o r m e d H a r r i s t h a t he i n s t e a d needed t o f i l e a 
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workers' compensation c l a i m . 

The r e c o r d c o n t a i n s a "Workers Compensation R e t a i l 

P r e s c r i p t i o n Drug Program" c a r d i s s u e d t o H a r r i s by the 

w o r k e r s ' compensation i n s u r a n c e c a r r i e r of Keystone Foods. 

The c a r d , which A p r i l t e s t i f i e d H a r r i s r e c e i v e d i n the m a i l , 

i n d i c a t e s a "date of i n j u r y " of August 23, 2007, s e v e r a l weeks 

a f t e r the a l l e g e d a c c i d e n t of J u l y 6. I t i s u n c l e a r how t h a t 

date of i n j u r y was determined. A l t h o u g h the t r i a l c o u r t found 

t h a t H a r r i s r e c e i v e d the c a r d on September 17, 2007, the 

e v i d e n c e i n the r e c o r d does not seem t o i n d i c a t e the e x a c t 

date H a r r i s r e c e i v e d the c a r d . In i t s b r i e f , Keystone Foods 

a s s e r t s t h a t the c a r d was e r r o n e o u s l y i s s u e d , but Keystone 

Foods c i t e s no d i r e c t e v i d e n c e i n the r e c o r d s u p p o r t i n g t h a t 

a s s e r t i o n . 

On September 10, 2007, Martha Jacobs, the s a f e t y manager 

a t Keystone Foods, completed an " a c c i d e n t i n v e s t i g a t i o n 

r e p o r t " r e g a r d i n g H a r r i s ' s i n j u r e d back. The r e p o r t l i s t s the 

"date of i n j u r y " as "unknown" but has a n o t a t i o n i n the margin 

i n d i c a t i n g t h a t H a r r i s had f i l e d a d i s a b i l i t y c l a i m w i t h the 

u n i o n on August 23, 2007. 

A t some p o i n t , H a r r i s asked Dr. S a l t z and Dr. Taher f o r 
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a w r i t t e n statement i n d i c a t i n g t h a t H a r r i s ' s back i n j u r y was 

caused by a work a c c i d e n t . Dr. S a l t z and Dr. Taher responded 

w i t h a l e t t e r s t a t i n g t h a t t h e y were not c o m f o r t a b l e making 

such a statement because t h e y had no documentation of a 

workplace a c c i d e n t and they c o u l d not remember b e i n g t o l d 

about any such a c c i d e n t . 

D i s c u s s i o n 

S t a n d a r d of Review 

S e c t i o n 25-5-81(e), A l a . Code 1975, p r o v i d e s t h i s c o u r t ' s 

s t a n d a r d of r e v i e w : 

"(1) In r e v i e w i n g the s t a n d a r d of p r o o f s e t 
f o r t h h e r e i n and o t h e r l e g a l i s s u e s , r e v i e w by the 
Court of C i v i l Appeals s h a l l be w i t h o u t a 
presumption of c o r r e c t n e s s . 

"(2) In r e v i e w i n g pure f i n d i n g s of f a c t , the 
f i n d i n g of the c i r c u i t c o u r t s h a l l not be r e v e r s e d 
i f t h a t f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e . " 

S u b s t a n t i a l e v i d e n c e i s "'evidence of such weight and 

q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l 

judgment can r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought 

t o be p r o v e d . ' " Ex p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 

262, 268 ( A l a . 1996) ( q u o t i n g West v. Founders L i f e Assurance  

Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)). 
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"Our r e v i e w i s r e s t r i c t e d t o a d e t e r m i n a t i o n of 
whether the t r i a l c o u r t ' s f a c t u a l f i n d i n g s are 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . A l a . Code 1975, 
§ 25-5-81 (e) (2) . T h i s s t a t u t o r i l y mandated scope of 
r e v i e w does not p e r m i t t h i s c o u r t t o r e v e r s e the 
t r i a l c o u r t ' s judgment based on a p a r t i c u l a r f a c t u a l 
f i n d i n g on the ground t h a t s u b s t a n t i a l e v i d e n c e 
s u p p o r t s a c o n t r a r y f a c t u a l f i n d i n g ; r a t h e r , i t 
p e r m i t s t h i s c o u r t t o r e v e r s e the t r i a l c o u r t ' s 
judgment o n l y i f i t s f a c t u a l f i n d i n g i s not 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . See Ex p a r t e M&D  
Mech. C o n t r a c t o r s , I n c . , 725 So. 2d 292 ( A l a . 1998). 
A t r i a l c o u r t ' s f i n d i n g s of f a c t on c o n f l i c t i n g 
e v i d e n c e are c o n c l u s i v e i f t h e y are s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e . Edwards v. Je s s e S t u t t s ,  
I n c . , 655 So. 2d 1012 ( A l a . C i v . App. 1995)." 

Landers v. Lowe's Home C t r s . , I n c . , 14 So. 3d 144, 151 ( A l a . 

C i v . App. 2007) ( o p i n i o n on o r i g i n a l s u b m i s s i o n ) . The 

" a p p e l l a t e c o u r t must view the f a c t s i n the l i g h t most 

f a v o r a b l e t o the f i n d i n g s of the t r i a l c o u r t . " Ex p a r t e 

P r o f e s s i o n a l Bus. Owners Ass'n Workers' Comp. Fund, 867 So. 2d 

1099, 1102 ( A l a . 2003). 

Keystone Foods argues t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t H a r r i s s u s t a i n e d a compensable back i n j u r y . 

As p a r t of t h a t argument, Keystone Foods argues t h a t H a r r i s ' s 

back i n j u r y i s not compensable because, Keystone Foods says, 

i t d i d not r e c e i v e s u f f i c i e n t n o t i c e of t h a t i n j u r y . 

" ' I n U n i t e d Auto Workers L o c a l 1155 v. 
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F o r t e n b e r r y , 926 So. 2d 356 ( A l a . C i v . App. 2005), 
we b r i e f l y summarized the p e r t i n e n t p r o v i s i o n s of 
the A c t g o v e r n i n g n o t i c e : 

"'The p e r t i n e n t n o t i c e p r o v i s i o n s i n 
the A c t are c o n t a i n e d i n § 25-5-78, A l a . 
Code 1975. That s e c t i o n p r o v i d e s t h a t "an 
i n j u r e d employee or the employee's 
r e p r e s e n t a t i v e , w i t h i n f i v e days a f t e r the 
o c c u r r e n c e of an a c c i d e n t , s h a l l g i v e or 
cause t o be g i v e n t o the employer w r i t t e n 
n o t i c e of the a c c i d e n t . " F a i l u r e t o g i v e 
n o t i c e , i n the absence of " p h y s i c a l or 
mental i n c a p a c i t y , o t h e r than m i n o r i t y , 
f r a u d or d e c e i t , or e q u a l good r e a s o n , " 
w i l l d e f e a t a c l a i m a n t ' s e n t i t l e m e n t t o 
m e d i c a l b e n e f i t s and compensation a c c r u e d 
b e f o r e n o t i c e i s u l t i m a t e l y p r o v i d e d . I d . 
However, § 25-5-78 a l s o p r o v i d e s t h a t "no 
compensation s h a l l be p a y a b l e u n l e s s 
w r i t t e n n o t i c e i s g i v e n w i t h i n 90 days 
a f t e r the o c c u r r e n c e of the a c c i d e n t o r , i f 
death r e s u l t s , w i t h i n 90 days a f t e r the 
d e a t h " (emphasis added [ i n F o r t e n b e r r y ] ) . 
Thus, w h i l e a f a i l u r e t o n o t i f y an employer 
of an a c c i d e n t w i t h i n 5 days of i t s 
o c c u r r e n c e may be e x c u s a b l e under c e r t a i n 
c i r c u m s t a n c e s , and w i l l work o n l y a p a r t i a l 
f o r f e i t u r e of b e n e f i t s , a f a i l u r e t o e f f e c t 
n o t i c e w i t h i n 90 days i s an a b s o l u t e bar t o 
r e c o v e r y under the A c t . See g e n e r a l l y Ex  
p a r t e Murray, 490 So. 2d 1230, 1232-33 
( A l a . 1984). "The employee has the burden 
of p r o v i n g t h a t the employer had n o t i c e or 
knowledge of the i n j u r y . " Wal-Mart S t o r e s ,  
I n c . v. E l l i o t t , 650 So. 2d 906, 908 ( A l a . 
C i v . App. 1994).' 

" F o r t e n b e r r y , 926 So. 2d a t 359. A l t h o u g h § 25-5-78 
r e f e r s t o n o t i c e of an ' a c c i d e n t , ' Alabama caselaw 
i n d i c a t e s t h a t the p e r t i n e n t i n q u i r y i s whether the 
employer has r e c e i v e d a c t u a l n o t i c e of the p e r t i n e n t 
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i n j u r y . See, e.g., S t e e l e v. G e n e r a l Motors Corp., 
705 So. 2d 402, 404-06 ( A l a . C i v . App. 1997) 
( r e v e r s i n g t r i a l c o u r t ' s judgment denying b e n e f i t s ; 
h o l d i n g t h a t worker's back i n j u r y d i d not m a n i f e s t 
i t s e l f u n t i l he had e n r o l l e d i n an a l c o h o l - t r e a t m e n t 
program more than f i v e days a f t e r a c c i d e n t and t h a t 
o r a l n o t i c e of i n j u r y was g i v e n ) . " 

Honda Mfg. of Alabama, LLC v. A l f o r d , 6 So. 3d 22, 25-26 ( A l a . 

C i v . App. 2007). 

"In Jones v. ARD C o n t r a c t i n g , I n c . , 910 So. 2d 
132 ( A l a . C i v . App. 2004), t h i s c o u r t e x p l a i n e d the 
requirement of n o t i c e under § 25-5-78 and how t h a t 
r e quirement may be s a t i s f i e d by o r a l n o t i c e i n s t e a d 
of the w r i t t e n n o t i c e c ontemplated by the s t a t u t e . 

" ' " S e c t i o n 25-5-78, A l a . 
Code 1975, p r o v i d e s , i n p e r t i n e n t 
p a r t , t h a t 'no compensation s h a l l 
be p a y a b l e [to an i n j u r e d 
employee] u n l e s s w r i t t e n n o t i c e 
i s g i v e n w i t h i n 90 days a f t e r the 
o c c u r r e n c e of the a c c i d e n t ' 
'An employee i s not e n t i t l e d t o 
workers' compensation b e n e f i t s i f 
[he] f a i l s t o p r o v i d e n o t i c e . ' " 

"'Premdor Corp. v. Jones, 880 So. 2d 1148, 
1153 ( A l a . C i v . App. 2003) ( q u o t i n g Bethea  
v. Bruno's, I n c . , 741 So. 2d 1090, 1092 
( A l a . C i v . App. 1999)). "The purpose o f 
t h i s s e c t i o n i s t o enable an employer t o 
make a speedy e x a m i n a t i o n , a f f o r d p r o p e r 
t r e a t m e n t and p r o t e c t h i m s e l f a g a i n s t 
s i m u l a t e d or e x a g g e r a t e d c l a i m s . " G o l d  
K i s t , I n c . v. Dumas, 442 So. 2d 115, 116 
( A l a . C i v . App. 1983) ( c i t i n g Ex p a r t e  
S t i t h C o a l Co., 213 A l a . 399, 104 So. 756 
(1925)). 
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i n Ex As our Supreme Court h e l d i 
p a r t e H a r r i s , 590 So. 2d 285 ( A l a . 1991), 
however, w h i l e § 25-5-78, A l a . Code 1975, 
does g e n e r a l l y r e q u i r e w r i t t e n n o t i c e , 
" w r i t t e n n o t i c e i s not r e q u i r e d i f i t i s 
shown t h a t an employer had a c t u a l n o t i c e of 
the i n j u r y . O r a l n o t i c e i s s u f f i c i e n t t o 
c o n s t i t u t e a c t u a l n o t i c e . " 590 So. 2d a t 
287. In A l f a L i f e I nsurance Corp. v.  
C u l v e r h o u s e , 729 So. 2d 325, 328 ( A l a . 
1999), our Supreme Court e x p l a i n e d t h a t 
w r i t t e n n o t i c e i s not r e q u i r e d because 

" ' " a f t e r r e a d i n g the language now 
c o d i f i e d a t § 25-5-78 i n p a r i  
m a t e r i a w i t h t h a t c o d i f i e d a t §§ 
25-5-59 and 25-5-88[, A l a . Code 
1975,] ... the Court c o n c l u d e d 
the employer's a c t u a l knowledge 
s h o u l d be c o n s i d e r e d the 
e q u i v a l e n t of the s t a t u t o r y 
n o t i c e , ' i n k e e p i n g w i t h the 
humane s p i r i t of compensation 
laws.' [Ex p a r t e S t i t h C o a l Co.,] 
213 A l a . [399,] 400, 104 So. 
[756,] 757 [ ( 1 9 2 5 ) ] . " ' 

"Jones, 910 So. 2d a t 134." 

Goodyear T i r e & Rubber Co. v. Long, 31 So. 3d 715, 719 ( A l a . 

C i v . App. 2009). 

In t h i s case, the t r i a l c o u r t , r e l y i n g on A p r i l ' s 

t e s t i m o n y , found t h a t A p r i l had t o l d one of H a r r i s ' s 

s u p e r v i s o r s on J u l y 16, 2007, t h a t H a r r i s had i n j u r e d h i s back 

a t work 10 days e a r l i e r , on J u l y 6, 2007. "Knowledge on the 

p a r t of a s u p e r v i s o r y or r e p r e s e n t a t i v e agent of the employer 
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t h a t a w o r k - r e l a t e d i n j u r y has o c c u r r e d w i l l g e n e r a l l y be 

imputed t o the employer." Wal-Mart S t o r e s , I n c . v. E l l i o t t , 

650 So. 2d 906, 908 ( A l a . C i v . App. 1994). A l t h o u g h the 

r e c o r d c o n t a i n e d t e s t i m o n y by employees of Keystone Foods 

c o n t r a d i c t i n g A p r i l ' s t e s t i m o n y r e g a r d i n g n o t i c e , the t r i a l 

c o u r t a s s i g n e d g r e a t e r weight t o A p r i l ' s t e s t i m o n y . " I t i s 

a x i o m a t i c t h a t i t i s the [ f a c t - f i n d e r ' s ] p r o v i n c e t o r e s o l v e 

c o n f l i c t s i n t e s t i m o n y ... and t o judge the c r e d i b i l i t y of 

w i t n e s s e s . " F l i n t C o n s t r . Co. v. H a l l , 904 So. 2d 236, 250 

( A l a . 2004). A p r i l ' s t e s t i m o n y c o n s t i t u t e s s u b s t a n t i a l 

e v i d e n c e t h a t Keystone Foods r e c e i v e d o r a l n o t i c e of the 

a l l e g e d w o r k - r e l a t e d i n j u r y w i t h i n 90 days of the date the 

i n j u r y a l l e g e d l y a r o s e . T h e r e f o r e , no " a b s o l u t e b a r t o 

r e c o v e r y " ever arose under § 25-5-78. Goodyear and Honda. 

Moreover, the r e c o r d c o n t a i n s f u r t h e r e v i d e n c e i n d i c a t i n g 

t h a t Keystone Foods was n o t i f i e d of H a r r i s ' s a l l e g e d work-

r e l a t e d i n j u r y w i t h i n 90 days. The t r i a l c o u r t found t h a t the 

i s s u a n c e of the workers' compensation p r e s c r i p t i o n - d r u g c a r d 

t o H a r r i s f u r t h e r s u p p o r t e d i t s f i n d i n g t h a t Keystone Foods 
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had r e c e i v e d p r o p e r n o t i c e . 1 Moreover, on September 10, 2007, 

a p p r o x i m a t e l y two months a f t e r the a l l e g e d a c c i d e n t of J u l y 6, 

an a c c i d e n t - i n v e s t i g a t i o n r e p o r t was completed by the s a f e t y 

manager a t Keystone Foods. A l t h o u g h the r e p o r t does not l i s t 

a "date of i n j u r y , " the r e p o r t i n d i c a t e s t h a t H a r r i s had a 

back i n j u r y t h a t he was a t t r i b u t i n g t o h i s work w i t h Keystone 

Foods. " [ I ] f ... the employer has some i n f o r m a t i o n c o n n e c t i n g 

work a c t i v i t y w i t h an i n j u r y , i t may be put on r e a s o n a b l e 

n o t i c e t o i n v e s t i g a t e f u r t h e r . " R u s s e l l C o a l Co. v. W i l l i a m s , 

550 So. 2d 1007, 1012 ( A l a . C i v . App. 1989). T h i s a d d i t i o n a l 

e v i d e n c e s u p p o r t s the t r i a l c o u r t ' s f i n d i n g t h a t Keystone 

Foods r e c e i v e d n o t i c e . 

I I . 

C i t i n g § 25-5-78, Keystone Foods a l s o argues t h a t , 

because i t i s u n d i s p u t e d t h a t H a r r i s d i d not p r o v i d e n o t i c e 

w i t h i n f i v e days of the a l l e g e d a c c i d e n t , he i s b a r r e d from 

r e c o v e r i n g any " p h y s i c i a n ' s or m e d i c a l f e e s , " even i f he 

1As noted, the t r i a l c o u r t found t h a t H a r r i s r e c e i v e d the 
c a r d on September 17, 2007, but the evi d e n c e i n the r e c o r d 
does not i n d i c a t e when H a r r i s r e c e i v e d the c a r d . Keystone 
Foods does not contend t h a t the c a r d was not i s s u e d w i t h i n 90 
days of J u l y 6, but i t i n s t e a d contends t h a t the c a r d was 
e r r o n e o u s l y i s s u e d . 
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p r o v i d e d n o t i c e d u r i n g the 90-day p e r i o d p r e s c r i b e d by § 25-5¬

78. In making t h a t argument, Keystone Foods c i t e s the 

language of § 25-5-78, which p r o v i d e s t h a t 

" [ i ] f [ f i v e days' w r i t t e n ] n o t i c e i s not g i v e n , the 
employee ... s h a l l not be e n t i t l e d t o p h y s i c i a n ' s or  
m e d i c a l fees nor any compensation which may have 
a c c r u e d ... u n l e s s i t can be shown t h a t the p a r t y 
r e q u i r e d t o g i v e the n o t i c e had been p r e v e n t e d from 
d o i n g so by reason of p h y s i c a l or mental i n c a p a c i t y , 
o t h e r than m i n o r i t y , f r a u d or d e c e i t , or e q u a l good 
reason. N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n of t h i s 
s e c t i o n , no compensation s h a l l be p a y a b l e u n l e s s 
w r i t t e n n o t i c e i s g i v e n w i t h i n 90 days a f t e r the 
o c c u r r e n c e of the a c c i d e n t " 

(Emphasis added.) Keystone Foods contends t h a t , because the 

90-day n o t i c e p e r i o d found i n § 25-5-78 r e f e r s o n l y t o 

"compensation" w h i l e the 5-day n o t i c e p e r i o d r e f e r s t o 

" p h y s i c i a n ' s or m e d i c a l f e e s , " f a i l u r e t o p r o v i d e n o t i c e 

w i t h i n the 5-day p e r i o d b a r s the r e c o v e r y of those f e e s , i . e . , 

i t b a r s the r e c o v e r y of m e d i c a l b e n e f i t s . "Compensation" and 

" m e d i c a l b e n e f i t s " are d i s t i n c t b e n e f i t s under the A c t . 

S e c t i o n 25-5-1(1), A l a . Code 1975, d e f i n e s "compensation" as 

" [ t ] h e money b e n e f i t s t o be p a i d on account of i n j u r y or 

d eath, as p r o v i d e d i n A r t i c l e s 3 and 4" of the A c t . That 

s e c t i o n f u r t h e r p r o v i d e s t h a t " ' [ c ] o m p e n s a t i o n ' does not 

i n c l u d e m e d i c a l and s u r g i c a l t r e a t m e n t and a t t e n t i o n , 
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m e d i c i n e , m e d i c a l and s u r g i c a l s u p p l i e s , and c r u t c h e s and 

apparatus f u r n i s h e d an employee on account of i n j u r y . " 

We do not r e a d § 25-5-78 t o p r e c l u d e the award of a l l 

m e d i c a l b e n e f i t s i f an employee f a i l s t o p r o v i d e n o t i c e w i t h i n 

f i v e days of the w o r k - r e l a t e d i n j u r y . S e c t i o n 25-5-78 

e x p l i c i t l y p r o v i d e s t h a t , i f f i v e days' n o t i c e i s not g i v e n , 

an employee w i l l not be e n t i t l e d t o m e d i c a l b e n e f i t s t h a t "may  

have a c c r u e d " b e f o r e the date of n o t i c e . (Emphasis added.) 

That s e c t i o n does not bar any subsequent m e d i c a l b e n e f i t s 

a c c r u i n g a f t e r the date of n o t i c e . We note t h a t , i f an 

employee who p r o v i d e s n o t i c e w i t h i n the 90-day p e r i o d but 

o u t s i d e the 5-day p e r i o d e s t a b l i s h e s a "good r e a s o n " f o r 

p r o v i d i n g n o t i c e o u t s i d e the 5-day p e r i o d , a t r i a l c o u r t may 

award b e n e f i t s a c c r u i n g from the date of the i n j u r y r a t h e r 

than from the date of n o t i c e . See, e.g., Cook T r a n s p o r t s ,  

I n c . v. Beavers, 528 So. 2d 875 ( A l a . C i v . App. 1988). 

Keystone Foods c i t e s no caselaw a p p l y i n g § 25-5-78 t o p r e c l u d e 

a l l m e d i c a l b e n e f i t s when n o t i c e was g i v e n o u t s i d e the 5-day 

n o t i c e p e r i o d but w i t h i n the 90-day n o t i c e p e r i o d . H a r r i s ' s 

f a i l u r e t o p r o v i d e f i v e days' n o t i c e d i d not bar h i s r e c o v e r y 

of m e d i c a l b e n e f i t s under § 25-5-78. 
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I I I . 

"For an i n j u r y t o be compensable, the employee 
must e s t a b l i s h b o t h l e g a l and m e d i c a l c a u s a t i o n . 
County of M o b i l e v. Benson, 521 So. 2d 992 ( A l a . 
C i v . App. 1988). Once l e g a l c a u s a t i o n has been 
e s t a b l i s h e d , i . e . , t h a t an a c c i d e n t arose out o f , 
and i n the course of employment, m e d i c a l c a u s a t i o n 
must be e s t a b l i s h e d , i . e . , t h a t the a c c i d e n t caused 
the i n j u r y f o r which r e c o v e r y i s sought." 

Hammons v. Roses S t o r e s , I n c . , 547 So. 2d 883, 885 ( A l a . C i v . 

App. 1989). 

Keystone Foods a l s o argues t h a t H a r r i s ' s back i n j u r y i s 

not compensable because, i t says, the r e c o r d does not c o n t a i n 

s u b s t a n t i a l e v i d e n c e s u p p o r t i n g the t r i a l c o u r t ' s f i n d i n g t h a t 

H a r r i s had an a c c i d e n t a t work on J u l y 6, 2007. S t a t e d 

d i f f e r e n t l y , Keystone Foods argues t h a t H a r r i s d i d not 

e s t a b l i s h the e x i s t e n c e of an a c c i d e n t a r i s i n g out and i n the 

course of h i s employment, i . e . , t h a t he d i d not e s t a b l i s h 

l e g a l c a u s a t i o n . Hammons. 

In a r g u i n g t h a t H a r r i s d i d not have an a c c i d e n t a t work 

on J u l y 6, Keystone Foods emphasizes t h a t H a r r i s d i d not 

i m m e d i a t e l y r e p o r t the a l l e g e d a c c i d e n t . However, the t r i a l 

c o u r t d i d not a s s i g n much weight t o t h a t e v i d e n c e . The t r i a l 

c o u r t s t a t e d : 

"The c o u r t f i n d s t h a t [ H a r r i s ] d i d i n f a c t i n j u r e 
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h i m s e l f on the a f t e r n o o n of the 6th day of J u l y , 
2007, l a t e i n h i s s h i f t . [ H a r r i s ] had p r e v i o u s back 
problems and i t i s l o g i c a l t h a t he assumed t h a t he 
had o n l y s p r a i n e d h i s back or h u r t a muscle and went 
on home w i t h o u t r e p o r t i n g the a c c i d e n t on the day of 
the i n j u r y . [ H a r r i s ] was t o be on v a c a t i o n the next 
week and, t h e r e f o r e , d i d not i m m e d i a t e l y r e p o r t h i s 
i n j u r y . " 

Keystone Foods a l s o emphasizes t h a t the m e d i c a l r e c o r d s 

of the d o c t o r s who t r e a t e d H a r r i s i n the days f o l l o w i n g h i s 

a l l e g e d a c c i d e n t i n d i c a t e t h a t H a r r i s d i d not a t t r i b u t e h i s 

back i n j u r y t o a w orkplace a c c i d e n t . C e r t a i n l y , t h a t e v i d e n c e 

tends t o undermine H a r r i s ' s c o n t e n t i o n t h a t he had a w orkplace 

a c c i d e n t . In c o n t r a d i c t i o n t o those m e d i c a l r e c o r d s and Dr. 

White's t e s t i m o n y , which r e f l e c t s h i s m e d i c a l r e c o r d s , H a r r i s , 

A p r i l , and C a t h e r i n e each t e s t i f i e d t h a t H a r r i s ' s p h y s i c i a n s 

were i n f o r m e d t h a t he had i n j u r e d h i s back i n an a c c i d e n t a t 

work. The t r i a l c o u r t seemed t o a t t r i b u t e a t l e a s t p a r t of 

t h i s d i s c r e p a n c y t o H a r r i s ' s deafness and h i s r e l a t e d 

communication problems. R e g a r d i n g H a r r i s ' s t r e a t m e n t w i t h Dr. 

White i n p a r t i c u l a r , the t r i a l c o u r t found: 

" [ H a r r i s ] e v i d e n t l y had a r e a l problem communicating 
w i t h and u n d e r s t a n d i n g what Dr. White was s a y i n g t o 
him. ... E v i d e n t l y , from the t e s t i m o n y [ , ] t h e r e was 
a complete breakdown i n the communication between 
Dr. White [and H a r r i s , and A p r i l and C a t h e r i n e ] 
t r i e d t o s e r v e as i n t e r p r e t e r s f o r him. ... 
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"Dr. White e v i d e n t l y was under the i m p r e s s i o n 
t h a t [ H a r r i s ] s a i d t h a t t h i s was not a work r e l a t e d 
i n j u r y or [ t h a t he] d i d not h u r t h i m s e l f a t work. 
... [ H a r r i s , C a t h e r i n e , and A p r i l ] deny t h a t t h a t 
statement was ever made[,] and each time he v i s i t e d 
w i t h Dr. White e i t h e r [ C a t h e r i n e or A p r i l ] was 
p r e s e n t t o t r y [to] s e r v e as an i n t e r p r e t e r . They 
t e s t i f i e d t h a t when Dr. White would t a l k t o [ H a r r i s ] 
he would not l o o k him d i r e c t l y i n the f a c e and t h a t 
he was l o o k i n g away, l o o k i n g a t papers and was not 
f u l l y ' a t t e m p t i n g t o communicate' w i t h [ H a r r i s ] . 

"... [ H a r r i s ' s ] problems i n communicating w i t h 
Dr. White are s u b s t a n t i a t e d by the C o u r t ' s own 
o b s e r v a t i o n s , [and C a t h e r i n e and A p r i l , ] who 
g e n e r a l l y s e r v e as h i s i n t e r p r e t e r s . " 

Keystone Foods contends t h a t the u n i o n c l a i m form 

s u b m i t t e d by H a r r i s a p p r o x i m a t e l y s i x weeks a f t e r the a l l e g e d 

a c c i d e n t i n d i c a t e s t h a t a w orkplace a c c i d e n t never o c c u r r e d . 

On t h a t form, H a r r i s a s s e r t e d t h a t h i s c l a i m was not "based on 

an a c c i d e n t " but i n s t e a d was based on " r e p e t i t i v e motion [and] 

l i f t i n g f o r s e v e r a l y e a r s . " For purposes of h i s w o r k ers' 

compensation c l a i m , H a r r i s ' s a l l e g a t i o n t h a t he suddenly 

i n j u r e d h i s back w h i l e l i f t i n g up and p u l l i n g the d r a i n on the 

macerator machine, i f b e l i e v e d by the f a c t - f i n d e r , would 

i n d i c a t e t h a t H a r r i s had an " a c c i d e n t . " See § 25-5-1(7), A l a . 

Code 1975 ( d e f i n i n g an " a c c i d e n t " as "an unexpected or 

u n f o r e s e e n event, happening suddenly and v i o l e n t l y . . . . " ) ; Ex 
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p a r t e T r i n i t y Indus., I n c . , 680 So. 2d a t 266 n.3 ( s t a t i n g 

t h a t an a c c i d e n t i s "a sudden and t r a u m a t i c e x t e r n a l e v e n t " ) . 

However, the r e c o r d does not i n d i c a t e what c o n s t i t u t e s an 

" a c c i d e n t " f o r purposes of the u n i o n c l a i m form, nor does the 

r e c o r d i n d i c a t e H a r r i s ' s u n d e r s t a n d i n g of what c o n s t i t u t e s and 

" a c c i d e n t " i n t h a t s p e c i f i c c o n t e x t . 

The t r i a l c o u r t was p r e s e n t e d w i t h c o n f l i c t i n g e v i d e n c e 

r e g a r d i n g whether H a r r i s i n f a c t had a work p l a c e a c c i d e n t on 

J u l y 6. "[T]he t r i a l c o u r t i s i n the b e s t p o s i t i o n t o weigh 

c o n f l i c t i n g e v i d e n c e and t o judge the c r e d i b i l i t y of w i t n e s s e s 

Ex p a r t e M c I n i s h , [Ms. 1060600, September 5, 2008] 

So. 3d , ( A l a . 2008) . In f i n d i n g t h a t H a r r i s i n f a c t 

had had an a c c i d e n t a t work on J u l y 6, the t r i a l c o u r t p l a c e d 

g r e a t weight on H a r r i s ' s own t e s t i m o n y s t a t i n g t h a t he had 

i n j u r e d h i s back i n a workplace a c c i d e n t . In i t s judgment, 

the t r i a l c o u r t s p e c i f i c a l l y found H a r r i s t o be a c r e d i b l e 

w i t n e s s . H a r r i s ' s t e s t i m o n y was s u p p o r t e d by A p r i l ' s t e s t i m o n y 

t h a t H a r r i s had complained of i n j u r i n g h i s back a t work when 

he r e t u r n e d from work on June 6 and t h a t he e x p e r i e n c e d 

c o n s i d e r a b l e p a i n over t h a t weekend. A d d i t i o n a l l y , the t r i a l 

c o u r t n oted t h a t t h e r e was e v i d e n c e t e n d i n g t o e x p l a i n some of 
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the d i s c r e p a n c i e s between H a r r i s ' s t e s t i m o n y and the m e d i c a l 

e v i d e n c e r e g a r d i n g whether an a c c i d e n t had o c c u r r e d . " T h i s 

c o u r t ' s r o l e i s not t o reweigh the e v i d e n c e , but t o a f f i r m the 

judgment of the t r i a l c o u r t i f i t s f i n d i n g s are s u p p o r t e d by 

s u b s t a n t i a l e v i d e n c e and, i f so, i f the c o r r e c t l e g a l 

c o n c l u s i o n s are drawn t h e r e f r o m . " Bostrom S e a t i n g , I n c . v.  

A d d e r h o l d , 852 So. 2d 784, 794 ( A l a . C i v . App. 2002). A f t e r 

a c a r e f u l c o n s i d e r a t i o n of the e v i d e n c e , we conclude t h a t 

s u b s t a n t i a l e v i d e n c e s u p p o r t s the t r i a l c o u r t ' s f i n d i n g t h a t 

H a r r i s s u f f e r e d a w o r k p l a c e a c c i d e n t on J u l y 6. That i s , the 

r e c o r d c o n t a i n s e v i d e n c e of such weight and q u a l i t y t h a t a 

f a i r - m i n d e d p e r s o n i n the e x e r c i s e of i m p a r t i a l judgment c o u l d 

have r e a s o n a b l y i n f e r r e d t h a t H a r r i s e s t a b l i s h e d , by the 

preponderance of the e v i d e n c e , t h a t the a c c i d e n t o c c u r r e d . § 

25-5-81(e) and Ex p a r t e T r i n i t y Indus., I n c . , 680 So. 2d a t 

268. 

IV. 

In i t s argument t h a t a w o r k - r e l a t e d a c c i d e n t never 

o c c u r r e d , i . e . , t h a t t h e r e i s not l e g a l c a u s a t i o n , Keystone 

Foods b r i e f l y contends t h a t the l a c k of m e d i c a l e v i d e n c e 

r e l a t i n g H a r r i s ' s back i n j u r y t o the a c c i d e n t i n d i c a t e s t h a t 
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H a r r i s d i d not e s t a b l i s h m e d i c a l c a u s a t i o n . That c o n t e n t i o n 

comes near the end of the argument made by Keystone Foods t h a t 

the m e d i c a l e v i d e n c e i n t h i s case i n d i c a t e s t h a t H a r r i s d i d 

not have a workplace a c c i d e n t . Keystone Foods s t a t e s : 

" [ H a r r i s ] has produced a b s o l u t e l y no m e d i c a l 
e v i d e n c e e s t a b l i s h i n g t h a t he s u f f e r e d a compensable 
i n j u r y on J u l y 6, 2007[,] d u r i n g the course of h i s 
employment w i t h Keystone [Foods]. Both Dr. S a l t z 
and Dr. Taher d i d not document any c o n v e r s a t i o n w i t h 
[ H a r r i s ] or anyone on [ H a r r i s ' s ] b e h a l f c o n c e r n i n g 
him s u f f e r i n g an o n - t h e - j o b a c c i d e n t nor d i d e i t h e r 
p h y s i c i a n remember any such c o n v e r s a t i o n . However, 
d e s p i t e no l e s s than f o u r m e d i c a l v i s i t s i n J u l y 
2007, t o Dr. S a l t z , Dr. Taher and Dr. White, 
[ H a r r i s ] never r e l a t e d t h a t h i s lower back and l e f t 
l e g p a i n were b e i n g a t t r i b u t e d t o any on the j o b 
a c c i d e n t . A c c o r d i n g l y , i n the absence of any 
m e d i c a l e v i d e n c e t h a t [ H a r r i s ] has f a i l e d t o meet 
h i s burden of e s t a b l i s h i n g m e d i c a l c a u s a t i o n [ s i c ] . 
See Ex p a r t e M o n c r i e f , 627 So. 2d 385, 388 ( A l a . 
1993)." 

B r i e f of Keystone Foods a t 37-38. A l t h o u g h i t i s u n c l e a r 

whether Keystone Foods has p r o p e r l y p r e s e n t e d a l a c k - o f -

m e d i c a l - c a u s a t i o n argument, out of an abundance of c a u t i o n we 

w i l l address what we u n d e r s t a n d t h a t argument t o be. 

To e s t a b l i s h m e d i c a l c a u s a t i o n i n cases i n v o l v i n g an 

a c c i d e n t , "'an employee must ... e s t a b l i s h m e d i c a l c a u s a t i o n 

by showing t h a t the a c c i d e n t caused or was a c o n t r i b u t i n g 

cause of the i n j u r y . ' " Page v. Cox & Cox, I n c . , 892 So. 2d 

26 



2080810 

413, 417 ( A l a . C i v . App. 2004) ( q u o t i n g P a i r v. J a c k ' s F a m i l y  

R e s t s . , I n c . , 765 So. 2d 678, 681 ( A l a . C i v . App. 2000)). I t 

appears t h a t Keystone Foods i s a r g u i n g t h a t the l a c k of 

m e d i c a l e v i d e n c e c o n n e c t i n g H a r r i s ' s back i n j u r y t o h i s 

a c c i d e n t i n d i c a t e s t h a t H a r r i s d i d not e s t a b l i s h m e d i c a l 

c a u s a t i o n . However, "the f a c t f i n d e r i s a u t h o r i z e d t o f i n d the 

[medical] c a u s a t i o n element absent m e d i c a l e v i d e n c e t o t h a t 

e f f e c t . " Ex p a r t e P r i c e , 555 So. 2d 1060, 1062 ( A l a . 1989). 

" I t i s i n the o v e r a l l substance and e f f e c t of the whole of the 

e v i d e n c e , when viewed i n the f u l l c o n t e x t of a l l the l a y and 

e x p e r t e v i d e n c e , and not i n the w i t n e s s ' s use of any m a g i c a l 

words or p h r a s e s , t h a t the t e s t f i n d s i t s a p p l i c a t i o n . " I d . 

at 1063. 

"The t r i a l c o u r t has wide d i s c r e t i o n i n r e a c h i n g 
i t s f i n d i n g s r e g a r d i n g m e d i c a l c a u s a t i o n . Ex p a r t e  
USX Corp., 881 So. 2d 437, 442 ( A l a . 2003). I t may 
i n t e r p r e t the e v i d e n c e a c c o r d i n g t o i t s own b e s t 
judgment. 3-M Co. v. Myers, 692 So. 2d 134, 137 
( A l a . C i v . App. 1997). A t r i a l c o u r t may i n f e r 
m e d i c a l c a u s a t i o n from c i r c u m s t a n t i a l e v i d e n c e 
i n d i c a t i n g t h a t , b e f o r e the a c c i d e n t , the worker was 
w o r k i n g n o r m a l l y w i t h no d i s a b l i n g symptoms but 
t h a t , i m m e d i a t e l y a f t e r w a r d s , those symptoms 
appeared and have p e r s i s t e d ever s i n c e . See B o i s e  
Cascade Corp. v. Jackson, 997 So. 2d 1042, 1047 
( A l a . C i v . App. 2008) ( c i t i n g Alamo v. PCH H o t e l s &  
R e s o r t s , I n c . , 987 So. 2d 598, 603 ( A l a . C i v . App. 
2007) (Moore, J . , c o n c u r r i n g s p e c i a l l y ) ) . " 
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Waters B r o s . C o n t r a c t o r s , I n c . v. Wimberley, 20 So. 3d 125, 

134 ( A l a . C i v . App. 2009). 

In t h i s case, H a r r i s was d i a g n o s e d as h a v i n g a l a r g e d i s k 

h e r n i a t i o n i n h i s lower back s h o r t l y a f t e r the a c c i d e n t . The 

r e c o r d i n d i c a t e s t h a t H a r r i s had e x p e r i e n c e d o c c u r r e n c e s of 

n o n d i s a b l i n g back p a i n b e f o r e h i s a c c i d e n t of J u l y 6, 2007. 

However, the r e c o r d suggests t h a t the back p a i n e x p e r i e n c e d by 

H a r r i s f o l l o w i n g h i s J u l y 6 a c c i d e n t was a s e v e r e , d i s a b l i n g 

p a i n u n l i k e the back p a i n he had e x p e r i e n c e d b e f o r e . 

A c c o r d i n g l y , the t r i a l c o u r t c o u l d have i n f e r r e d t h a t the 

a c c i d e n t caused or c o n t r i b u t e d t o H a r r i s ' s i n j u r y . I d . 

Moreover, Dr. White t e s t i f i e d t h a t , assuming t h a t H a r r i s had 

been p u s h i n g , l i f t i n g , and p u l l i n g a t work, those a c t i v i t i e s 

c o u l d have caused h i s h e r n i a t e d d i s k . As noted, H a r r i s 

t e s t i f i e d t h a t he i n j u r e d h i s back w h i l e l i f t i n g up and 

p u l l i n g the d r a i n of a macerator machine a t work. A l t h o u g h 

the m e d i c a l e v i d e n c e i n the r e c o r d f a i l s t o document t h a t 

H a r r i s had a workplace a c c i d e n t , t h a t e v i d e n c e does not 

i n d i c a t e t h a t , i f such an a c c i d e n t a c t u a l l y o c c u r r e d , i t bears 

no r e l a t i o n t o H a r r i s ' s h e r n i a t e d d i s k . We conclude the 

r e c o r d c o n t a i n s s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t H a r r i s 
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e s t a b l i s h e d m e d i c a l c a u s a t i o n . 

V. 

Keystone Foods a l s o argues t h a t the t r i a l c o u r t e r r e d by 

o r d e r i n g Keystone Foods t o p r o v i d e H a r r i s w i t h "an a u t h o r i z e d 

p h y s i c i a n t o be s e l e c t e d from a p a n e l of f o u r neurosurgeons." 

As p a r t of i t s argument, Keystone Foods contends t h a t i t has 

the r i g h t t o s e l e c t an i n i t i a l t r e a t i n g p h y s i c i a n , p u r s u a n t t o 

§ 25-5-77(a), A l a . Code 1975. In F l u o r E n t e r p r i s e s , I n c . v.  

Lawshe, s u p r a , the employee, Lawshe, c l a i m e d t h a t he had 

s u s t a i n e d a w o r k - r e l a t e d i n j u r y . The employer, F l u o r , d e n i e d 

c o m p e n s a b i l i t y , and Lawshe began r e c e i v i n g t r e a t m e n t from a 

p h y s i c i a n o f h i s own c h o i c e , Dr. Z a r z o u r . F l u o r argued, as 

Keystone Foods argues i n t h i s case, t h a t the employer's r i g h t 

t o s e l e c t a t r e a t i n g p h y s i c i a n i s p r e s e r v e d u n t i l the t r i a l 

c o u r t makes a c o m p e n s a b i l i t y d e t e r m i n a t i o n . T h i s c o u r t 

s t a t e d : 

" F l u o r i s c o r r e c t i n a s s e r t i n g t h a t the Workers' 
Compensation A c t , A l a . Code 1975, § 25-5-1 e t seq., 
g i v e s the employer the r i g h t t o s e l e c t the i n j u r e d 
employee's p h y s i c i a n i n the f i r s t i n s t a n c e . See 
A l a . Code 1975, § 25-5-77(a); see Ex p a r t e Alabama  
Power Co., 863 So. 2d 1099, 1102 ( A l a . C i v . App. 
2003) ( s t a t i n g t h a t the employer has the r i g h t 'to 
e x e r c i s e c o n s i d e r a b l e c o n t r o l over the m e d i c a l care 
f o r which i t must pay, i n c l u d i n g the r i g h t t o choose 
the employee's p h y s i c i a n i n the f i r s t i n s t a n c e ' ) . 
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I f an i n j u r e d employee i s d i s s a t i s f i e d w i t h the 
p h y s i c i a n s e l e c t e d by the employer, he or she may 
r e q u e s t t h a t the employer p r o v i d e a p a n e l of f o u r 
p h y s i c i a n s from which the employee may choose a 
t r e a t i n g p h y s i c i a n . § 25-5-77(a). In g e n e r a l , 
employers are not l i a b l e t o the employee f o r the 
c o s t of t r e a t m e n t p r o v i d e d by an u n a u t h o r i z e d 
p h y s i c i a n . See, g e n e r a l l y , W i l l i a m s v. Union Yarn  
M i l l s , 709 So. 2d 71 ( A l a . C i v . App. 1998); 
Combustion Eng'g, I n c . v. W a l l e y , 541 So. 2d 560, 
561 ( A l a . C i v . App. 1989). However, i n those 
i n s t a n c e s when the employee i s j u s t i f i e d i n s e e k i n g 
m e d i c a l t r e a t m e n t w i t h o u t p r i o r a u t h o r i z a t i o n by the 
employer, the employer may be l i a b l e f o r those 
expenses. See, e.g., K i m b e r l y - C l a r k Corp. v.  
Golden, 486 So. 2d 435, 437 ( A l a . C i v . App. 1986). 
J u s t i f i c a t i o n f o r f a i l i n g t o seek p r i o r 
a u t h o r i z a t i o n from the employer i n c l u d e s : 

"'"(1) where the employer has 
n e g l e c t e d or r e f u s e d t o p r o v i d e the 
n e c e s s a r y m e d i c a l c a r e ; (2) where the 
employer has consented t o the s e l e c t i o n by 
the employee; (3) where n o t i c e of and 
r e q u e s t f o r a l t e r n a t i v e care would be 
f u t i l e ; and (4) where o t h e r c i r c u m s t a n c e s 
e x i s t which j u s t i f y the s e l e c t i o n of 
a l t e r n a t i v e c a r e by the employee."' 

" K i m b e r l y - C l a r k Corp., 486 So. 2d a t 437 ( q u o t i n g 
U n i t e d S t a t e s v. Bear B r o s . , I n c . , 355 So. 2d 1133, 
1138 n.2 ( A l a . C i v . App. 1 9 7 8 ) ) . F l u o r does not 
d i s p u t e t h a t i t i s l i a b l e f o r Dr. Z a r z o u r ' s 
t r e a t m e n t of Lawshe d u r i n g the p e r i o d between the 
d e n i a l of Lawshe's compensation c l a i m and the t r i a l 
c o u r t ' s d e t e r m i n a t i o n t h a t Lawshe's i n j u r y was 
i n d e e d compensable. I n s t e a d , F l u o r a s s e r t s t h a t , a t 
the time the i n j u r y was d e termined t o be 
compensable, i t s r i g h t t o s e l e c t a p h y s i c i a n t o 
p r o v i d e t r e a t m e n t t o Lawshe a t t a c h e d and t h a t the 
t r i a l c o u r t ' s o r d e r has i m p e r m i s s i b l y usurped t h a t 
r i g h t by p e r m i t t i n g Lawshe t o choose h i s own 
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p h y s i c i a n . Lawshe c o u n t e r s w i t h the argument t h a t 
F l u o r l o s t i t s r i g h t t o choose the a u t h o r i z e d 
t r e a t i n g p h y s i c i a n by f a i l i n g t o e x e r c i s e t h a t r i g h t 
when i t d e n i e d the c o m p e n s a b i l i t y of Lawshe's 
i n j u r y . " 

F l u o r , 16 So. 3d 99-100. 

Th i s c o u r t c o n c l u d e d : 

"The employer's f a i l u r e t o render the n e c e s s a r y 
t r e a t m e n t t r a n s f e r s i t s r i g h t t o s e l e c t the t r e a t i n g 
p h y s i c i a n t o the employee j u s t l i k e a u t h o r i z i n g the 
i n j u r e d employee t o s e l e c t h i s own p h y s i c i a n does. 
Once the employee i s e n t i t l e d t o and e l e c t s t o 
choose h i s or her own p h y s i c i a n , t r e a t m e n t by t h a t 
p h y s i c i a n can c o n t i n u e as l o n g as the employee i s 
s a t i s f i e d w i t h the t r e a t m e n t , s u b j e c t t o the 
employer's r i g h t t o c h a l l e n g e m e d i c a l expenses or 
t r e a t m e n t s i t b e l i e v e s are not r e a s o n a b l y n e c e s s a r y 
or i n a p p r o p r i a t e under § 25-5-77(a) or A l a . 
Code 1975]." 

16 So. 3d a t 103. 

In t h i s case, the t r i a l c o u r t d e t e r m i n e d t h a t Keystone 

Foods r e c e i v e d p r o p e r n o t i c e of H a r r i s ' s w o r k - r e l a t e d i n j u r y . 

However, Keystone Foods d i d not p r o v i d e m e d i c a l t r e a t m e n t t o 

H a r r i s f o r t h a t i n j u r y f o l l o w i n g t h a t n o t i c e , and the t r i a l 

c o u r t l a t e r d e t e r m i n e d H a r r i s ' s i n j u r y t o be compensable. 

T h e r e f o r e , Keystone Foods has f o r f e i t e d i t s r i g h t t o s e l e c t an 

i n i t i a l t r e a t i n g p h y s i c i a n i n t h i s case. F l u o r . The 

p h y s i c i a n s who t r e a t e d H a r r i s f o l l o w i n g the date of n o t i c e are 

deemed t o have been i m p l i c i t l y a u t h o r i z e d . I d . 
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A l t h o u g h we d i s a g r e e w i t h Keystone Foods' argument t h a t 

i t r e t a i n e d the r i g h t t o s e l e c t a t r e a t i n g p h y s i c i a n u n t i l 

c o m p e n s a b i l i t y had been determined, we agree w i t h Keystone 

Foods t h a t the t r i a l c o u r t e r r e d by g r a n t i n g H a r r i s the r i g h t 

t o s e l e c t a p h y s i c i a n from a p a n e l of f o u r neurosurgeons. 

Under § 25-5-77(a), an employee who becomes d i s s a t i s f i e d w i t h 

h i s or her a u t h o r i z e d t r e a t i n g p h y s i c i a n and n o t i f i e s the 

employer of such d i s s a t i s f a c t i o n i s e n t i t l e d t o s e l e c t a 

p h y s i c i a n from a p a n e l of f o u r p h y s i c i a n s s e l e c t e d by the 

employer. However, the r e c o r d does not i n d i c a t e t h a t t h a t 

p rocedure has been i m p l i c a t e d i n t h i s case. T h e r e f o r e , the 

t r i a l c o u r t ' s judgment e r r o n e o u s l y r e q u i r e d Keystone Foods t o 

p r o v i d e H a r r i s w i t h a p a n e l of f o u r neurosurgeons. 

A c c o r d i n g l y , we r e v e r s e t h a t p a r t of the t r i a l c o u r t ' s 

judgment o r d e r i n g Keystone Foods t o p r o v i d e H a r r i s w i t h a 

p a n e l of f o u r neurosurgeons from which t o choose a t r e a t i n g 

p h y s i c i a n . I f H a r r i s s h o u l d become d i s s a t i s f i e d w i t h h i s 

t r e a t i n g p h y s i c i a n , H a r r i s would, upon n o t i f y i n g Keystone 

Foods of h i s d i s s a t i s f a c t i o n , be e n t i t l e d t o s e l e c t a 

p h y s i c i a n from a p a n e l of f o u r p h y s i c i a n s e l e c t e d by Keystone 

Foods a t t h a t p o i n t . § 25-5-77(a). 
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V I . 

Keystone Foods a l s o argues t h a t the t r i a l c o u r t e r r e d by 

awarding b e n e f i t s r e t r o a c t i v e t o the date of the a c c i d e n t 

r a t h e r than r e t r o a c t i v e t o the date of n o t i c e . In Ex p a r t e  

Murray, 490 So. 2d 1230, 1232-33 ( A l a . 1984), our supreme 

c o u r t s t a t e d t h a t , i f t h e r e i s no good reason f o r the 

employee's f a i l u r e t o n o t i f y the employer of an i n j u r y w i t h i n 

5 days, but the employer r e c e i v e s n o t i c e w i t h i n 90 days of the 

i n j u r y , then the employee f o r f e i t s b e n e f i t s a c c r u e d up t o the 

date of n o t i c e . H a r r i s concedes t h a t the t r i a l c o u r t s h o u l d 

have awarded b e n e f i t s commencing w i t h the date of n o t i c e 

i n s t e a d o f the date of the a c c i d e n t . T h e r e f o r e , we r e v e r s e 

t h a t p a r t of the t r i a l c o u r t ' s judgment awarding b e n e f i t s from 

the date of the a c c i d e n t r a t h e r than from the date of n o t i c e . 

C o n c l u s i o n 

We r e v e r s e the t r i a l c o u r t ' s judgment i n s o f a r as i t (1) 

o r d e r e d Keystone Foods t o p r o v i d e H a r r i s w i t h a p a n e l of f o u r 

neurosurgeons from which t o choose a t r e a t i n g p h y s i c i a n and 

(2) awarded b e n e f i t s from the date of the a c c i d e n t r a t h e r than 

from the date of n o t i c e , and we remand the case. In a l l o t h e r 

r e s p e c t s , we a f f i r m the t r i a l c o u r t ' s judgment. 
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AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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