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v. 
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Appeal from Hearing O f f i c e r ' s Decision 

(Case No. FMCS 08-04373) 

BRYAN, Judge. 

The M o b i l e County Board of Scho o l Commissioners ("the 

Board") appeals from a h e a r i n g o f f i c e r ' s d e c i s i o n r e i n s t a t i n g 

the employment of B a r r y Long a f t e r the Board d i s m i s s e d Long 

p u r s u a n t t o the F a i r D i s m i s s a l A c t ("the FDA"), § 36-26-100 e t 
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seq., A l a . Code 1975. We r e v e r s e and remand. 

I n December 2007, the Board adopted a r e d u c t i o n - i n - f o r c e 

p o l i c y ("the RIF p o l i c y " ) f o r the M o b i l e County p u b l i c - s c h o o l 

system ("the s c h o o l system"). The RIF p o l i c y p r o v i d e s , i n 

p e r t i n e n t p a r t : "A r e d u c t i o n i n f o r c e may t a k e p l a c e when the 

b o a r d determines t h a t a f i n a n c i a l e x i g e n c y , program change, 

s e r i o u s n a t u r a l d i s a s t e r or o t h e r l e g i t i m a t e b u s i n e s s reason 

r e q u i r e s the r e d u c t i o n of p e r s o n n e l through c o n t r a c t 

t e r m i n a t i o n and approves a c t i n g under t h i s p o l i c y . " The RIF 

p o l i c y e s t a b l i s h e s p o l i c i e s and c r i t e r i a t o be f o l l o w e d by the 

Board i f a r e d u c t i o n i n f o r c e becomes n e c e s s a r y . S h o r t l y 

a f t e r the RIF p o l i c y was adopted, the Board d e c i d e d t o 

implement a r e d u c t i o n i n f o r c e due t o a f i n a n c i a l e x i g e n c y 

w i t h i n the s c h o o l system. The r e d u c t i o n i n f o r c e was one of 

s e v e r a l i n i t i a t i v e s t h a t the Board undertook t o address a l a c k 

of f i n a n c i a l r e s o u r c e s i n the s c h o o l system. 

I n March 2008, the Board adopted a r e d u c t i o n - i n - f o r c e 

p r o t o c o l ("the RIF p r o t o c o l " ) s p e c i f y i n g how the r e d u c t i o n i n 

f o r c e would be implemented. The RIF p r o t o c o l i n d i c a t e d t h a t 

the r e d u c t i o n i n f o r c e would a p p l y t o the s c h o o l system's 

" c e n t r a l a d m i n i s t r a t i o n . " The c e n t r a l a d m i n i s t r a t i o n c o n t a i n s 
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s e v e r a l " d i s t i n c t c a t e g o r i e s , " or d i v i s i o n s , i n c l u d i n g the 

i n f o r m a t i o n t e c h n o l o g y d i v i s i o n . As p a r t of the r e d u c t i o n i n 

f o r c e , D avid A k r i d g e , the e x e c u t i v e manager of the i n f o r m a t i o n 

t e c h n o l o g y d i v i s i o n , was i n s t r u c t e d t o c u t a c e r t a i n amount i n 

employee s a l a r i e s from h i s d i v i s i o n . A k r i d g e t e s t i f i e d t h a t 

he e v a l u a t e d the j o b s i n the i n f o r m a t i o n t e c h n o l o g y d i v i s i o n 

t o determine which j o b s c o u l d be t e r m i n a t e d w i t h the l e a s t 

d i s r u p t i o n t o the d i v i s i o n . A k r i d g e then recommended t o the 

s u p e r i n t e n d e n t t h a t Long, a programmer i n the i n f o r m a t i o n 

t e c h n o l o g y d i v i s i o n , be d i s m i s s e d a l o n g w i t h another employee. 

I n May 2008, the s u p e r i n t e n d e n t of the s c h o o l system 

recommended t o the Board t h a t Long's employment be t e r m i n a t e d 

p u r s u a n t t o the r e d u c t i o n i n f o r c e . P u r s u a n t t o § 36-26-103, 

A l a . Code 1975, the s u p e r i n t e n d e n t sent w r i t t e n n o t i c e by 

l e t t e r t o Long i n f o r m i n g him of the proposed d i s m i s s a l . The 

l e t t e r s t a t e d t h a t the proposed d i s m i s s a l was due t o a 

" [ j ] u s t i f i a b l e decrease i n j o b s i n the s c h o o l system" and 

" [ o ] t h e r [ g ] o o d and [ j ] u s t [ c ] a u s e . " The l e t t e r a l s o s t a t e d 

t h a t " [ t ] h e a c t i o n i s taken under the [ R I F ] p o l i c y . " I n June 

2008, the Board t e r m i n a t e d Long's employment. Long c o n t e s t e d 

h i s d i s m i s s a l , p u r s u a n t t o § 36-26-103(b), and a h e a r i n g 
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o f f i c e r was s e l e c t e d t o conduct a de novo h e a r i n g , p u r s u a n t t o 

§ 36-26-104(a), A l a . Code 1975. At the h e a r i n g , the p a r t i e s 

p r e s e n t e d o r a l t e s t i m o n y and documentary e v i d e n c e . The h e a r i n g 

o f f i c e r s u b s e q u e n t l y i s s u e d a d e c i s i o n d e t e r m i n i n g t h a t the 

Board had f a i l e d t o comply w i t h the RIF p o l i c y and the RIF 

p r o t o c o l i n d i s m i s s i n g Long. The h e a r i n g o f f i c e r c o n c l u d e d 

t h a t , had the Board p r o p e r l y a p p l i e d the RIF p o l i c y and the 

RIF p r o t o c o l , Long's employment would not have been 

t e r m i n a t e d . A c c o r d i n g l y , the h e a r i n g o f f i c e r o v e r t u r n e d the 

Board's d i s m i s s a l of Long. The Board f i l e d a n o t i c e of a p p e a l 

t o t h i s c o u r t , and we g r a n t e d the a p p e a l , p u r s u a n t t o § 36-26-

104(b). 

S t a n d a r d of Review 

S e c t i o n 36-26-104(b) p r o v i d e s the g e n e r a l s t a n d a r d of 

r e v i e w i n an a p p e a l from a h e a r i n g o f f i c e r ' s d e c i s i o n under 

the FDA. I n p e r t i n e n t p a r t , § 36-26-104(b) p r o v i d e s t h a t 

" [ t ] h e d e c i s i o n of the h e a r i n g o f f i c e r s h a l l be a f f i r m e d on 

a p p e a l u n l e s s the C o u r t of C i v i l Appeals f i n d s the d e c i s i o n 

a r b i t r a r y and c a p r i c i o u s , i n which case the c o u r t may o r d e r 

t h a t the p a r t i e s conduct another h e a r i n g c o n s i s t e n t w i t h the 

p r o c e d u r e s of t h i s a r t i c l e . " However, our r e v i e w of a h e a r i n g 
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o f f i c e r ' s c o n c l u s i o n s of law or a p p l i c a t i o n of the law t o the 

f a c t s i s de novo. Ex p a r t e S o l e y n , [Ms. 1080179, May 29, 

2009] So. 3d , ( A l a . 2009). 

P u r s u a n t t o the a r b i t r a r y - a n d - c a p r i c i o u s s t a n d a r d of 

rev i e w , 

" t h e r e v i e w i n g c o u r t may not s u b s t i t u t e i t s judgment 
f o r t h a t of the h e a r i n g o f f i c e r . ... [W]here 
' r e a s o n a b l e p e o p l e c o u l d d i f f e r as t o the wisdom of 
a h e a r i n g o f f i c e r ' s d e c i s i o n [ , ] ... the d e c i s i o n i s 
not a r b i t r a r y . ' 

" ' I f the d e c i s i o n - m a k e r has "'examined 
the r e l e v a n t d a t a and a r t i c u l a t e d a 
s a t i s f a c t o r y e x p l a n a t i o n f o r i t s a c t i o n , 
i n c l u d i n g a " r a t i o n a l c o n n e c t i o n between 
the f a c t s found and the c h o i c e made,"'" i t s 
d e c i s i o n i s not a r b i t r a r y . See Alabama  
Dep't of Human Res. v. Dye, 921 So. 2d 
[421, 426 ( A l a . C i v . App. 2005)] ( q u o t i n g 
Prometheus Radio P r o j e c t v. FCC, 373 F.3d 
[372, 389 (3d C i r . 2004)] ( q u o t i n g i n t u r n 
B u r l i n g t o n Truck L i n e s , I n c . v. U n i t e d 
S t a t e s , 371 U.S. 156, 168 ( 1 9 6 2 ) ) ) . ' " 

Ex p a r t e Dunn, 962 So. 2d 814, 816-17 ( A l a . 2007) ( q u o t i n g 

w i t h a p p r o v a l , but r e v e r s i n g on o t h e r grounds, Board of Sch. 

Comm'rs of M o b i l e County v. Dunn, 962 So. 2d 805, 809, 810 

( A l a . C i v . App. 2006)). 

D i s c u s s i o n 

S e c t i o n 36-26-102, A l a . Code 1975, p r o v i d e s t h a t a 
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n o n p r o b a t i o n a r y employee, l i k e Long, s h a l l not be d i s m i s s e d 

"except f o r f a i l u r e t o p e r f o r m h i s or her d u t i e s i n 
a s a t i s f a c t o r y manner, incompetency, n e g l e c t of 
duty, i n s u b o r d i n a t i o n , i m m o r a l i t y , j u s t i f i a b l e 
d e crease i n j o b s i n the system, or o t h e r good and 
j u s t causes; p r o v i d e d , however, such t e r m i n a t i o n of 
employment s h a l l not be made f o r p o l i t i c a l or 
p e r s o n a l reasons on the p a r t of any p a r t y 
recommending or v o t i n g t o approve such t e r m i n a t i o n . " 

The Board f i r s t argues t h a t i t e s t a b l i s h e d t h a t Long was 

d i s m i s s e d on the ground t h a t t h e r e was a " j u s t i f i a b l e d ecrease 

i n j o b s i n the system." The Board c i t e s u n c o n t r o v e r t e d 

e v i d e n c e i n the r e c o r d on ap p e a l i n d i c a t i n g t h a t a f i n a n c i a l 

c r i s i s i n the s c h o o l system caused a decrease i n j o b s . The 

Board f u r t h e r contends t h a t the r e c o r d l a c k s e v i d e n c e 

e s t a b l i s h i n g t h a t Long's d i s m i s s a l was "made f o r p o l i t i c a l or 

p e r s o n a l r e a s o n s . " T h e r e f o r e , the Board argues, i t 

e s t a b l i s h e d a p e r m i s s i b l e reason f o r d i s m i s s i n g Long under § 

36-26-102. A c c o r d i n g l y , the Board argues t h a t the h e a r i n g 

o f f i c e r s h o u l d have u p h e l d the Board's d e c i s i o n t o d i s m i s s 

Long w i t h o u t c o n s i d e r i n g whether the Board c o m p l i e d w i t h the 

RIF p o l i c y and the RIF p r o t o c o l i n d i s m i s s i n g Long. That i s , 

the Board seems t o argue t h a t the a p p l i c a t i o n of the RIF 

p o l i c y and the RIF p r o t o c o l are not r e l e v a n t t o a 

d e t e r m i n a t i o n of whether Long was p r o p e r l y d i s m i s s e d f o r a 
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" j u s t i f i a b l e decrease i n j o b s i n the system." 

As n o t e d , the s c h o o l system's s u p e r i n t e n d e n t s e n t a 

l e t t e r t o Long i n d i c a t i n g the reasons f o r the proposed 

d i s m i s s a l . The l e t t e r s t a t e d , i n p e r t i n e n t p a r t : 

"The reasons f o r the proposed t e r m i n a t i o n are as 
f o l l o w s : 

"1. J u s t i f i a b l e decrease i n j o b s i n the s c h o o l 
system. 

"2. Other Good and J u s t Cause. 

"The f a c t s showing t h a t the t e r m i n a t i o n i s t aken 
f o r one or more of the reasons l i s t e d i n A l a . 
Code[,] § 36-26-102 are as f o l l o w s : 

"The Board ... , a t i t s meeting on May 5, 2008, 
a c c e p t e d my recommendation of a r e d u c t i o n - i n - f o r c e 
because of b u d g e tary c o n s i d e r a t i o n s f o r the 
2008-2009 s c h o o l year which i n f l u e n c e s your c u r r e n t 
p o s i t i o n . The a c t i o n i s t aken under the [RIF] 
p o l i c y " 

A l t h o u g h the s u p e r i n t e n d e n t ' s l e t t e r s t a t e d t h a t he was 

recommending t h a t Long be d i s m i s s e d due t o a " [ j ] u s t i f i a b l e 

d e crease i n j o b s i n the s c h o o l system" and " [ o ] t h e r [g]ood and 

[ j ] u s t [ c ] a u s e , " the l e t t e r does not s p e c i f y the p u r p o r t e d 

" [ o ] t h e r [g]ood and [ j ] u s t [ c ] a u s e . " In i t s b r i e f , the Board 

contends t h a t the s t a t u t o r i l y p r e s c r i b e d reason i t d i s m i s s e d 

Long was t h a t t h e r e was a j u s t i f i a b l e decrease i n j o b s i n the 

s c h o o l system, and t h a t c o n t e n t i o n seems t o be s u p p o r t e d by 
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the substance of the s u p e r i n t e n d e n t ' s l e t t e r . The h e a r i n g 

o f f i c e r was a u t h o r i z e d t o determine whether the Board p r o v e d 

the a s s e r t e d ground f o r the d i s m i s s a l — a j u s t i f i a b l e 

d e crease i n j o b s i n the s c h o o l system. See §§ 36-26-102 and 

- 1 0 4 ( a ) . 

As Long n o t e s , "a b o a r d of e d u c a t i o n i s bound t o comply 

w i t h i t s adopted p o l i c i e s . " B e l c h e r v. J e f f e r s o n County Bd.  

of Educ., 474 So. 2d 1063, 1068 ( A l a . 1985); see a l s o Matthews  

v. Alabama A g r i c . & Mech. U n i v . , 716 So. 2d 1272, 1282 ( A l a . 

C i v . App. 1998) ( s t a t i n g t h a t a b o a r d of e d u c a t i o n i s bound t o 

f o l l o w i t s adopted p o l i c y ) . The Board seems t o argue, 

however, t h a t the i s s u e whether the Board c o m p l i e d w i t h the 

RIF p o l i c y and the RIF p r o t o c o l i s not r e l e v a n t t o the i s s u e 

whether Long was d i s m i s s e d due t o a j u s t i f i a b l e d ecrease i n 

j o b s i n the system. The s u p e r i n t e n d e n t ' s l e t t e r s t a t e d t h a t 

the d i s m i s s a l was "taken under the [RIF] p o l i c y . " The Board 

adopted the RIF p o l i c y and the RIF p r o t o c o l t o implement any 

n e c e s s a r y decrease i n j o b s i n the s c h o o l system. Having done 

so, the Board may not now c l a i m t h a t the RIF p o l i c y and the 

RIF p r o t o c o l are i r r e l e v a n t t o a h e a r i n g o f f i c e r ' s e v a l u a t i o n 

of whether an employee was p r o p e r l y d i s m i s s e d f o r a 
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" j u s t i f i a b l e d ecrease i n j o b s i n the system" under § 36-26¬

102. T h e r e f o r e , the h e a r i n g o f f i c e r p r o p e r l y c o n s i d e r e d 

whether the Board c o m p l i e d w i t h i t s RIF p o l i c y and the RIF 

p r o t o c o l i n d i s m i s s i n g Long. 

I I . 

A l t e r n a t i v e l y , the Board argues t h a t , even i f the h e a r i n g 

o f f i c e r p r o p e r l y c o n s i d e r e d the i s s u e whether the Board 

c o m p l i e d w i t h the RIF p o l i c y and the RIF p r o t o c o l i n 

d i s m i s s i n g Long, the h e a r i n g o f f i c e r e r r e d i n d e t e r m i n i n g t h a t 

the Board f a i l e d t o comply w i t h the RIF p o l i c y and the RIF 

p r o t o c o l . The h e a r i n g o f f i c e r d e t ermined t h a t the a p p l i c a t i o n 

of the RIF p o l i c y and the RIF p r o t o c o l p r o t e c t e d Long, a 

n o n p r o b a t i o n a r y employee under the FDA, from d i s m i s s a l i n t h i s 

case. The Board argues t h a t i t c o m p l i e d w i t h the RIF p o l i c y 

and the RIF p r o t o c o l i n d i s m i s s i n g Long. To r e s o l v e t h i s 

i s s u e , we must examine the r e l e v a n t language of the RIF p o l i c y 

and the RIF p r o t o c o l . The RIF p o l i c y s t a t e s , i n p e r t i n e n t 

p a r t : 

" P r i o r t o the i m p l e m e n t a t i o n of a r e d u c t i o n i n 
f o r c e , the board w i l l d e t e r m i n e , upon the 
recommendation of the S u p e r i n t e n d e n t , the 
o r g a n i z a t i o n a l l e v e l / a r e a s t o be reduced. The b o a r d 
s h o u l d determine whether o r g a n i z a t i o n a l l e v e l s / a r e a s 
( i . e . , e l e mentary, f o o d s e r v i c e ) are t o c o n s i d e r e d 
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d i s t i n c t c a t e g o r i e s . The p e r s o n n e l w i t h i n these 
l e v e l s may be c o n s i d e r e d s e p a r a t e l y ( i . e . , 
e l e m e n t ary and secondary, p h y s i c a l e d u c a t i o n , music, 
e t c . ) . " 

In t h i s case, the Board i d e n t i f i e d the s c h o o l system's 

" c e n t r a l a d m i n i s t r a t i o n " as the " o r g a n i z a t i o n l e v e l " t o be 

reduced i n the r e d u c t i o n i n f o r c e . Long worked i n the 

i n f o r m a t i o n t e c h n o l o g y d i v i s i o n of the s c h o o l system's c e n t r a l 

a d m i n i s t r a t i o n . The RIF p r o t o c o l p r o v i d e s : 

"7. The S u p e r i n t e n d e n t w i l l determine and recommend 
t o the Board the p o s i t i o n f u n c t i o n s of each 
d i v i s i o n or department from which c u t s w i l l be 
made. 

"9. Employees w i t h i n the same p o s i t i o n f u n c t i o n 
w i t h i n the same d i v i s i o n or department may 
c o n s t i t u t e a group f o r c u t t i n g . ' S i n g l e t o n ' 
p o s i t i o n s w i t h [ i n ] the same d i v i s i o n or 
department may or may not be c u t . " 

An employee i s employed i n a " s i n g l e t o n " p o s i t i o n i f he or she 

i s the o n l y employee employed i n t h a t p o s i t i o n . Long was 

employed i n a s i n g l e t o n p o s i t i o n because he was the o n l y 

employee i n the i n f o r m a t i o n t e c h n o l o g y d i v i s i o n who h e l d the 

p o s i t i o n of "programmer." The s u p e r i n t e n d e n t i d e n t i f i e d 

Long's programmer p o s i t i o n as a p o s i t i o n t o be c u t i n the 

r e d u c t i o n i n f o r c e . 
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The RIF p r o t o c o l f u r t h e r p r o v i d e s : 

"10. I f t h e r e are m u l t i p l e p r o b a t i o n a r y or non-
t e n u r e d employees o c c u p y i n g the p o s i t i o n 
f u n c t i o n w i t h i n the same d i v i s i o n or 
department, then the a p p l i c a b l e c r i t e r i a 
i d e n t i f i e d i n [the RIF p o l i c y ] w i l l be used 
t o determine who w i l l be r e t a i n e d . 

"11. I f a l l employees w i t h i n the same p o s i t i o n 
f u n c t i o n i d e n t i f i e d f o r [ r e d u c t i o n i n 
f o r c e ] are e i t h e r t e n u r e d or non-
p r o b a t i o n a r y , then the a p p l i c a b l e c r i t e r i a 
i d e n t i f i e d i n [the RIF p o l i c y ] w i l l be used 
t o determine who w i l l be r e t a i n e d . " 

Based on the above-quoted p r o v i s i o n s , the Board argues 

t h a t the RIF p o l i c y and the RIF p r o t o c o l e s t a b l i s h a procedure 

t h a t r e q u i r e s the Board t o : (1) i d e n t i f y the o r g a n i z a t i o n a l 

l e v e l s or areas s u b j e c t t o a r e d u c t i o n i n f o r c e ; (2) i d e n t i f y 

the s p e c i f i c p o s i t i o n s s u b j e c t t o a r e d u c t i o n i n f o r c e ; and 

(3) "examine the r i g h t s of the i n d i v i d u a l s employed i n those 

p a r t i c u l a r p o s i t i o n s ... t o determine which i n d i v i d u a l s 

s e r v i n g i n those p o s i t i o n s w i l l be [ d i s m i s s e d ] . " The Board's 

r e p l y b r i e f a t 17. The Board argues t h a t , because Long was 

the o n l y employee who h e l d the p o s i t i o n of programmer, once 

t h a t p o s i t i o n was i d e n t i f i e d as a p o s i t i o n t o be c u t , the 

Board c o u l d s i m p l y d i s m i s s Long w i t h o u t r e g a r d t o any o t h e r 

c r i t e r i a . That i s , the Board contends t h a t Long, as the o n l y 
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programmer, c o n s t i t u t e d a c l a s s of one f o r purposes of a 

r e d u c t i o n i n f o r c e . 

However, the RIF p o l i c y a l s o e s t a b l i s h e s the f o l l o w i n g 

g e n e r a l p o l i c i e s : 

" Unless t h e r e are no q u a l i f i e d t e n u r e d or non-
p r o b a t i o n a r y employees f o r a p a r t i c u l a r p o s i t i o n , 
non-tenured and p r o b a t i o n a r y employees w i l l be 
r e a s s i g n e d or t e r m i n a t e d b e f o r e any t e n u r e d or non-
p r o b a t i o n a r y employee. 

"  

" P r o b a t i o n a r y employees w i l l be r e a s s i g n e d or 
t e r m i n a t e d p r i o r t o n o n - p r o b a t i o n a r y employers 
except as f o l l o w s . P r o b a t i o n a r y employees w i l l be 
r e t a i n e d when a n o n - p r o b a t i o n a r y employee i s 
t e r m i n a t e d o n l y i f the n o n - p r o b a t i o n a r y employee i s 
not q u a l i f i e d by e x p e r i e n c e and/or e d u c a t i o n t o 
occupy the p o s i t i o n the p r o b a t i o n a r y employee 
o c c u p i e s . " 

Paragraph 13 of the RIF p r o t o c o l p r o v i d e s : 

"13. N o t w i t h s t a n d i n g which d i v i s i o n , department 
or p o s i t i o n f u n c t i o n an employee i s 
employed i n , i f s a i d employee i s t e n u r e d or 
n o n - p r o b a t i o n a r y and i s l e g a l l y q u a l i f i e d 
t o f i l l a p o s i t i o n f u n c t i o n i n another 
d i v i s i o n , he/she s h a l l be e n t i t l e d t o t h a t 
p o s i t i o n i f f i l l e d by a non-tenured or 
p r o b a t i o n a r y employee." 1 

1The Board contends t h a t p a r a g r a p h 13 was not i n c l u d e d i n 
the f i n a l v e r s i o n of the RIF p r o t o c o l adopted by the Board. 
D u r i n g the h e a r i n g b e f o r e the h e a r i n g o f f i c e r , the Board and 
Long each s u b m i t t e d a copy of the RIF p r o t o c o l i n c l u d i n g 
p aragraph 13, but n e i t h e r p a r t y s u b m i t t e d a copy of a p r o t o c o l 

12 



2080794 

Read t o g e t h e r , those p r o v i s i o n s i n d i c a t e t h a t the Board 

cannot d i s m i s s a n o n p r o b a t i o n a r y employee, such as Long, i f 

t h e r e i s another p o s i t i o n w i t h i n the c e n t r a l a d m i n i s t r a t i o n 

(1) t h a t i s h e l d by a p r o b a t i o n a r y employee and (2) t h a t the 

n o n p r o b a t i o n a r y employee i s q u a l i f i e d t o h o l d . In such a 

case, the n o n p r o b a t i o n a r y employee must be r e t a i n e d i n p l a c e 

of the p r o b a t i o n a r y employee. Indeed, the Board concedes 

t h a t , i f p a r a g r a p h 13 of the RIF p r o t o c o l i s a p p l i c a b l e , the 

s c h o o l system "would have had t o f i n d another p o s i t i o n f o r 

n o n p r o b a t i o n a r y employees who were i d e n t i f i e d f o r the 

R e d u c t i o n - i n - F o r c e " and who were l e g a l l y q u a l i f i e d t o f i l l a 

t h a t d i d not i n c l u d e p aragraph 13. A few weeks a f t e r the 
h e a r i n g , the Board moved the h e a r i n g o f f i c e r t o amend the 
r e c o r d made b e f o r e the h e a r i n g o f f i c e r t o i n c l u d e "the f i n a l 
v e r s i o n " of the RIF p r o t o c o l ; t h a t " f i n a l v e r s i o n " d i d not 
i n c l u d e p aragraph 13. The Board's motion was s u p p o r t e d by the 
s u p e r i n t e n d e n t ' s a f f i d a v i t , which s t a t e d t h a t the v e r s i o n of 
the RIF p r o t o c o l s u b m i t t e d a t the h e a r i n g was not the f i n a l 
v e r s i o n of t h a t document. Long f i l e d a motion t o s t r i k e the 
p r o f f e r e d amendment and the a f f i d a v i t , which the h e a r i n g 
o f f i c e r g r a n t e d . T h e r e f o r e , the o n l y v e r s i o n of the RIF 
p r o t o c o l t h a t was b e f o r e the h e a r i n g o f f i c e r was the v e r s i o n 
c o n t a i n i n g p aragraph 13. The Board does not argue t h a t the 
h e a r i n g o f f i c e r e r r e d by not p e r m i t t i n g the r e c o r d made b e f o r e 
the h e a r i n g o f f i c e r t o be amended; t h e r e f o r e , we do not 
address t h a t i s s u e . We conclude t h a t our r e v i e w i s l i m i t e d t o 
the v e r s i o n of the RIF p r o t o c o l t h a t was s u b m i t t e d a t the 
h e a r i n g and t h a t was c o n s i d e r e d by the h e a r i n g o f f i c e r , i . e . , 
the v e r s i o n c o n t a i n i n g p aragraph 13. 
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p o s i t i o n h e l d by a p r o b a t i o n a r y employee. The Board's b r i e f 

a t 35. 2 

The h e a r i n g o f f i c e r d e t ermined t h a t the Board f a i l e d t o 

comply w i t h the RIF p o l i c y and the RIF p r o t o c o l by d i s m i s s i n g 

Long w h i l e r e t a i n i n g P a t r i c k Byrne, who was employed as a 

p r o b a t i o n a r y "programmer/analyst" i n the i n f o r m a t i o n 

t e c h n o l o g y d i v i s i o n a t the time of Long's d i s m i s s a l . 3 

Pursuant t o the RIF p o l i c y and the RIF p r o t o c o l , whether the 

h e a r i n g o f f i c e r ' s d e t e r m i n a t i o n i s c o r r e c t depends on whether 

Long i s q u a l i f i e d t o h o l d Byrne's p o s i t i o n of 

programmer/analyst. Long's p o s i t i o n of programmer i s d i s t i n c t 

from Byrne's p o s i t i o n of programmer/analyst. A k r i d g e , the 

e x e c u t i v e manager of the i n f o r m a t i o n t e c h n o l o g y d i v i s i o n , 

t e s t i f i e d r e g a r d i n g the p o s i t i o n of programmer/analyst: 

"[A] programmer/analyst not o n l y programs, but t h e y 
a l s o do a n a l y s t work i n t h a t [ ] t h e y go i n t o a 
p a r t i c u l a r s i t u a t i o n t h a t t h e y ' r e asked t o develop 
s o f t w a r e f o r . The [programmer/]analyst goes i n t o 
t h a t s i t u a t i o n , l e a r n s t h a t person's j o b . Because 

2Of c o u r s e , the Board argues t h a t paragraph 13 was not 
i n c l u d e d i n the f i n a l v e r s i o n of the RIF p r o t o c o l . However, 
the v e r s i o n of the RIF p r o t o c o l c o n t a i n i n g p aragraph 13 i s the 
v e r s i o n b e f o r e us on r e v i e w . See supra note 1. 

3Byrne a t t a i n e d n o n p r o b a t i o n a r y s t a t u s f o l l o w i n g Long's 
d i s m i s s a l . 
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you can't w r i t e a p i e c e of s o f t w a r e w i t h o u t knowing 
what t h a t person's j o b i s and how t h e y p e r f o r m t h e i r 
j o b . 

" A f t e r t a k i n g time t o do t h a t , the 
[programmer/]analyst then moves t o a p o r t i o n of 
d e s i g n phase. They tak e t h e i r knowledge of l e a r n i n g 
the j o b , t h e y d e s i g n t h a t p i e c e of s o f t w a r e and 
f l o w c h a r t s and paper. Then th e y move t o the n ext 
s t e p of a c t u a l l y c o d i n g t h a t p a r t i c u l a r p i e c e of 
s o f t w a r e t o the computer. They w r i t e the l i n e s of 
code and m a g i c a l l y develop t h a t s o f t w a r e . 

" A f t e r i t ' s done, th e y t e s t i t . And then t h a t 
p a r t i c u l a r p e r s o n a d m i n i s t e r s t h a t s o f t w a r e and 
f o l l o w s up w i t h any of the t e s t i n g and m a i n t a i n s the 
manuals and t h i n g s t h a t need t o go a l o n g w i t h t h a t . 
I t encompasses e v e r y s t e p . ... That's the p l a n , the 
b i r t h , and the development of an e n t i r e p i e c e of 
s o f t w a r e . 

"[The work of] a programmer/analyst [has] t o 
encompass a l l of the f i e l d s [and] be[] a b l e t o 
handle a l l of those major a r e a s . " 

A k r i d g e t e s t i f i e d t h a t a programmer a s s i s t s a 

programmer/analyst. A k r i d g e t e s t i f i e d about the d i f f e r e n c e 

between a programmer, l i k e Long, and a programmer/analyst, 

l i k e Byrne: "Programming encompasses t h a t one p a r t i c u l a r s t e p 

[of] m a g i c a l l y making t h a t s o f t w a r e happen. [Programming does 

not encompass] the a s p e c t of a n a l y z i n g , problem s o l v i n g , 

d e v e l o p i n g ... the f l o w c h a r t , d o i n g the t e s t i n g of the 

s o f t w a r e . That i s the d i f f e r e n c e between ... a 

programmer/analyst and a programmer." 
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The s c h o o l system's j o b d e s c r i p t i o n of the 

programmer/analyst p o s i t i o n l i s t s the q u a l i f i c a t i o n s of t h a t 

p o s i t i o n : " B a c h e l o r ' s degree i n Computer S c i e n c e , E n g i n e e r i n g , 

or B u s i n e s s [ ; ] a p t i t u d e i n a c c o u n t i n g [ ; ] a n a l y t i c a l a b i l i t y [ ; ] 

and e f f e c t i v e d e a l i n g w i t h p e r s o n n e l . S u f f i c i e n t work r e l a t e d 

e x p e r i e n c e may be c o n s i d e r e d i n l i e u of c o l l e g e t r a i n i n g . " 

Long does not have a degree i n computer s c i e n c e , e n g i n e e r i n g , 

or b u s i n e s s . Because Long does not have a b a c h e l o r ' s degree 

i n those d i s c i p l i n e s , he does not meet a b a s i c requirement f o r 

the p o s i t i o n of programmer/analyst. However, the j o b 

d e s c r i p t i o n f o r t h a t p o s i t i o n s t a t e s t h a t " [ s ] u f f i c i e n t work 

r e l a t e d e x p e r i e n c e may be c o n s i d e r e d i n l i e u of c o l l e g e 

t r a i n i n g . " The h e a r i n g o f f i c e r found t h a t Long's work 

e x p e r i e n c e was s u f f i c i e n t t o s a t i s f y the e d u c a t i o n a l 

requirement f o r the p o s i t i o n of programmer/analyst. In h i s 

d e c i s i o n , the h e a r i n g o f f i c e r s t a t e d : "[Long] has 30 years of 

' s u f f i c i e n t work r e l a t e d e x p e r i e n c e ' such as t o s a t i s f y 

e d u c a t i o n a l q u a l i f i c a t i o n s f o r the Job D e s c r i p t i o n f o r 

'Programmer/Analyst.' ... And, h i s 30 y e a r s of e x p e r i e n c e 

s u r p a s s e s a l l o t h e r s i n the [ i n f o r m a t i o n t e c h n o l o g y ] 

department." Ev i d e n c e i n the r e c o r d i n d i c a t e s t h a t Long has 
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worked f o r the s c h o o l system as a programmer s i n c e 1979. 

T h e r e f o r e , the r e c o r d s u p p o r t s a f i n d i n g t h a t Long's work 

e x p e r i e n c e i n the computer-science f i e l d was s u f f i c i e n t t o be 

c o n s i d e r e d i n l i e u of a degree i n computer s c i e n c e . 

A c c o r d i n g l y , the h e a r i n g o f f i c e r d i d not a c t a r b i t r a r i l y or 

c a p r i c i o u s l y i n f i n d i n g t h a t Long's e x t e n s i v e e x p e r i e n c e as a 

programmer compensated f o r h i s not h a v i n g a b a c h e l o r ' s degree 

i n computer s c i e n c e , e n g i n e e r i n g , or b u s i n e s s . 

However, the j o b d e s c r i p t i o n f o r the programmer/analyst 

p o s i t i o n a l s o l i s t s " a p t i t u d e i n a c c o u n t i n g , a n a l y t i c a l 

a b i l i t y , and e f f e c t i v e d e a l i n g w i t h p e r s o n n e l " as 

q u a l i f i c a t i o n s f o r t h a t p o s i t i o n . The h e a r i n g o f f i c e r found 

t h a t Long i s q u a l i f i e d t o be a programmer/analyst based on h i s 

30 years of e x p e r i e n c e i n the s c h o o l system. However, i n h i s 

d e c i s i o n , the h e a r i n g o f f i c e r made no r e f e r e n c e t o the o t h e r 

q u a l i f i c a t i o n s f o r a programmer/analyst. I t appears t h a t the 

o n l y r e f e r e n c e i n the r e c o r d t o " a p t i t u d e i n a c c o u n t i n g " came 

d u r i n g A k r i d g e ' s t e s t i m o n y . A k r i d g e o p i n e d t h a t Long l a c k e d 

the a p t i t u d e i n a c c o u n t i n g t o be q u a l i f i e d f o r the 

programmer/analyst p o s i t i o n . A k r i d g e a l s o o p i n e d t h a t Long 

l a c k e d the a n a l y t i c a l a b i l i t y t o be a programmer/analyst and 
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t h a t i f Long were " t o a p p l y f o r [the programmer/analyst] j o b 

today, he would not be q u a l i f i e d . " 

Long t e s t i f i e d g e n e r a l l y t h a t he b e l i e v e s he i s q u a l i f i e d 

t o be a programmer/analyst. However, a l t h o u g h Long d e s c r i b e d 

c e r t a i n a s p e c t s of h i s job t e n d i n g t o i n d i c a t e h i s a n a l y t i c a l 

a b i l i t y , he d i d not t e s t i f y r e g a r d i n g h i s a p t i t u d e i n 

a c c o u n t i n g . " A p t i t u d e i n a c c o u n t i n g " i s a q u a l i f i c a t i o n f o r 

the programmer/analyst p o s i t i o n , and the o n l y e v i d e n c e i n the 

r e c o r d r e g a r d i n g t h i s q u a l i f i c a t i o n appears t o be A k r i d g e ' s 

t e s t i m o n y t h a t Long l a c k s t h i s q u a l i f i c a t i o n . Long f a i l e d t o 

r e b u t the Board's e v i d e n c e i n d i c a t i n g t h a t he i s not q u a l i f i e d 

t o h o l d the p o s i t i o n of programmer/analyst. Long d i d not 

p r e s e n t e v i d e n c e e s t a b l i s h i n g t h a t he meets each q u a l i f i c a t i o n 

t o p e r f o r m Byrne's j o b . T h e r e f o r e , we must conclude t h a t the 

r e c o r d does not s u p p o r t the h e a r i n g o f f i c e r ' s f i n d i n g t h a t 

Long i s q u a l i f i e d t o be a programmer/analyst. A c c o r d i n g l y , 

c o n t r a r y t o the h e a r i n g o f f i c e r ' s d e t e r m i n a t i o n , the Board, 

a c t i n g p u r s u a n t t o the RIF p o l i c y and the RIF p r o t o c o l , was 

not o b l i g a t e d t o r e t a i n Long, a n o n p r o b a t i o n a r y programmer, i n 
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