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I n s u r a n c e Company, and I n f i n i t y I n s u r a n c e Company ( h e r e i n a f t e r 

sometimes r e f e r r e d t o c o l l e c t i v e l y as " t h e d e f e n d a n t s " ) . 

F a c t s 

The r e l e v a n t e v i d e n c e s u b m i t t e d by the p a r t i e s i n s u p p o r t 

of or i n o p p o s i t i o n t o the motions f o r a summary judgment 

shows the f o l l o w i n g . I n 2003, the Nances d e c i d e d t o p r o c u r e 

new a u t o m o b i l e - i n s u r a n c e coverage. Kenneth t e s t i f i e d t h a t he 

and Pamela d i s c u s s e d the matter and agreed t h a t Pamela would 

o b t a i n the i n s u r a n c e through S o u t h e r l a n d I n s u r a n c e Company 

( " S o u t h e r l a n d " ) . 1 Kenneth t e s t i f i e d t h a t he and Pamela had 

p r e v i o u s l y d i s c u s s e d t h a t they needed t o make sure t h e y 

o b t a i n e d u n i n s u r e d - m o t o r i s t coverage of between $25,000 and 

$50,000 and medical-payments coverage. Kenneth s t a t e d t h a t he 

had s p e c i f i c a l l y i n s t r u c t e d Pamela, b e f o r e she went t o 

S o u t h e r l a n d ' s o f f i c e , t o get i n s u r a n c e i n b o t h t h e i r names. 

On May 14, 2003, Pamela met w i t h Mike S o u t h e r l a n d and 

i n f o r m e d him t h a t she was s e e k i n g automobile i n s u r a n c e on 

b e h a l f of h e r s e l f and Kenneth. Pamela t e s t i f i e d t h a t , d u r i n g 

the meeting, she r e q u e s t e d t h a t Mike o b t a i n an a u t o m o b i l e -

1 I n h i s d e p o s i t i o n , Mike S o u t h e r l a n d t e s t i f i e d t h a t the 
c o r r e c t l e g a l name of the b u s i n e s s i s S . I . , I n c . ; however, the 
p l e a d i n g s were never amended t o r e f l e c t t h a t d e s i g n a t i o n . 
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i n s u r a n c e p o l i c y d e s i g n a t i n g b o t h h e r s e l f and Kenneth as named 

i n s u r e d s and p r o v i d i n g " f u l l c o v e r a g e " ; however, Pamela d i d 

not s p e c i f i c a l l y r e q u e s t u n i n s u r e d - m o t o r i s t coverage. Pamela 

t e s t i f i e d t h a t Mike agreed t o her r e q u e s t s and t h a t he then 

proceeded t o f i l l out an a p p l i c a t i o n f o r an a u t o m o b i l e -

i n s u r a n c e p o l i c y . A c c o r d i n g t o Pamela, as p a r t of the 

a p p l i c a t i o n p r o c e s s , she t o l d Mike a l l she c o u l d remember 

r e g a r d i n g her and Kenneth's d r i v i n g h i s t o r i e s , some of which 

was n e g a t i v e . Pamela t e s t i f i e d t h a t she then s i g n e d some 

documents, but she d i d not remember what documents or how many 

documents she s i g n e d . She a l s o t e s t i f i e d t h a t Mike quoted her 

a premium p r i c e but t h a t she d i d not pay a n y t h i n g a t t h a t 

t i m e . 

Pamela t e s t i f i e d t h a t she l e f t S o u t h e r l a n d ' s o f f i c e and 

r e t u r n e d 30 or 40 minutes l a t e r , f o l l o w e d by Kenneth. 

A c c o r d i n g t o Pamela, at t h a t t i m e , Kenneth p r o v i d e d Mike 

i n f o r m a t i o n r e g a r d i n g Kenneth's p e r s o n a l i d e n t i f i c a t i o n 

numbers as w e l l as the m o t o r - v e h i c l e i d e n t i f i c a t i o n numbers of 

the two a u t o m o b i l e s t o be i n s u r e d . Pamela t e s t i f i e d t h a t b o t h 

she and Kenneth r e i t e r a t e d t o Mike t h a t t h e y wanted f u l l 

coverage i n b o t h t h e i r names. Pamela t e s t i f i e d t h a t Kenneth 
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had i n q u i r e d of Mike whether f u l l coverage i n c l u d e d u n i n s u r e d -

m o t o r i s t and medical-payments coverage. Pamela t e s t i f i e d t h a t 

Mike had responded t h a t those coverages would be i n c l u d e d . 

Pamela t e s t i f i e d t h a t Mike had t o l d them t h a t Kenneth d i d not 

need t o s i g n a n y t h i n g . 

Pamela s t a t e d t h a t the Nances t e n d e r e d t o Mike a check 

f o r a p p r o x i m a t e l y $136, which was i n t e n d e d as the premium f o r 

" f u l l c o v e r a g e . " Pamela d i d not r e c a l l Mike i n f o r m i n g her 

t h a t the premium she was p a y i n g may be s u b j e c t t o i n c r e a s e 

based on a r e v i e w of the Nances' d r i v i n g r e c o r d s . Kenneth 

t e s t i f i e d t h a t Pamela l e f t t o go t o s c h o o l i m m e d i a t e l y a f t e r 

t hey gave Mike the check. Pamela t e s t i f i e d t h a t Mike d i d not 

p r o v i d e her any documents t o t a k e w i t h her r e g a r d i n g 

a u t o m o b i l e i n s u r a n c e . Kenneth t e s t i f i e d t h a t Mike p r o v i d e d 

him w i t h temporary p r o o f - o f - i n s u r a n c e c ards and a r e c e i p t f o r 

the premium payment. Kenneth t e s t i f i e d t h a t Mike then t o l d 

him a p o l i c y would be m a i l e d t o the Nances. Mike t e s t i f i e d 

t h a t he had no s p e c i f i c r e c o l l e c t i o n of h i s meetings w i t h 

Pamela and Kenneth. 

The a p p l i c a t i o n Mike completed sought a u t o m o b i l e -

i n s u r a n c e coverage from Windsor I n s u r a n c e Company 
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("Windsor"). 2 The a p p l i c a t i o n , e n t i t l e d "Windsor Auto Alabama 

P r i v a t e Passenger Automobile A p p l i c a t i o n , " c o n s i s t s of two 

pages. The f i r s t page i d e n t i f i e s "Pamela Nance" as the o n l y 

a p p l i c a n t and c o n t a i n s space f o r i n f o r m a t i o n on p a s t moving 

v i o l a t i o n s and t r a f f i c a c c i d e n t s , which i s b l a n k . Under a 

s e c t i o n e n t i t l e d "COVERAGE INFORMATION," the a p p l i c a t i o n l i s t s 

" U n i n s u r e d M o t o r i s t s " and " M e d i c a l Payments" and p r o v i d e s 

v a r i o u s o p t i o n s . An "X" i s marked i n the boxes e n t i t l e d 

" R e j e c t " under b o t h c a t e g o r i e s . The a p p l i c a t i o n i n d i c a t e s 

t h a t the p o l i c y would be i n e f f e c t f o r 6 months and t h a t the 

t o t a l premium would be $547, w i t h a 25% down payment of 

$136.75 p a y a b l e i m m e d i a t e l y , f o l l o w e d by 4 e q u a l q u a r t e r l y 

payments of 18.75% of the t o t a l premium. 

The second page c o n s i s t s o f , among o t h e r t h i n g s , a 

s e c t i o n e n t i t l e d i n b o l d p r i n t "UNINSURED MOTORISTS 

COVERAGE-ALL APPLICANTS MUST SIGN FORM IF UM IS REJECTED." 

Immediately beneath t h a t language, the a p p l i c a t i o n s t a t e s : 

" I e l e c t t o REJECT p r o t e c t i o n a g a i n s t U n i n s u r e d 
M o t o r i s t s as p r o v i d e d i n the a p p l i c a b l e s t a t u t e s 
which p e r m i t me t o r e j e c t i n s u r a n c e a g a i n s t l o s s 

2 W i n d s o r I n s u r a n c e Company had merged w i t h I n f i n i t y 
I n s u r a n c e Company, b u t t h e p o l i c y i n t h i s c a s e was i s s u e d 
u n d e r t h e name o f W i n d s o r I n s u r a n c e Company. 
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caused by u n i n s u r e d m o t o r i s t s . The u n d e r s i g n e d (and 
each of them) do(es) hereby r e j e c t such Insurance 
coverage, and i t i s hereby u n d e r s t o o d and agreed: 
t h a t such coverage w i l l not be a f f o r d e d any pers o n 
by t h i s p o l i c y ; t h a t t h i s r e j e c t i o n of U n i n s u r e d 
M o t o r i s t s Coverage a p p l i e s w i t h r e s p e c t t o a l l 
v e h i c l e s now i n s u r e d under the p o l i c y as w e l l as any 
v e h i c l e which may be co v e r e d by the p o l i c y i n the 
f u t u r e r e g a r d l e s s of whether or not i t i s owned by 
the i n s u r e d on the date of e x e c u t i o n of t h i s 
r e j e c t i o n i n s t r u m e n t . 

"MUST BE SIGNED. A p p l i c a n t ( s ) s i g n a t u r e ( s ) : " 

Pamela s i g n e d and da t e d t h a t s e c t i o n . 

The second page of the a p p l i c a t i o n f u r t h e r p r o v i d e d , i n 

p e r t i n e n t p a r t : 

" I u n d e r s t a n d [Windsor] w i l l i n v e s t i g a t e my 
a p p l i c a t i o n f o r i n s u r a n c e . I a u t h o r i z e [Windsor]: 
... t o r e q u e s t d r i v i n g r e c o r d s or motor v e h i c l e 
r e p o r t s ('MVR') f o r e v e r y d r i v e r l i s t e d h e r e i n . . . . 
I u n d e r s t a n d the purpose w i l l be t o c o l l e c t 
i n f o r m a t i o n t o r a t e and u n d e r w r i t e my p o l i c y . ... I f 
da t a i n a ... MVR w a r r a n t s a premium i n c r e a s e , I 
agree t o pay any a d d i t i o n a l premium. 

" A l l a v a i l a b l e coverages were e x p l a i n e d t o me. I 
knowingly made the s e l e c t i o n s i n d i c a t e d h e r e i n . Any 
p o r t i o n of the a p p l i c a t i o n f i l l e d out by an agent or 
b r o k e r i s e x p r e s s l y acknowledged t o have been done 
at my r e q u e s t . I u n d e r s t a n d t h a t I am e n t i t l e d t o 
r e c e i v e a copy of t h i s a p p l i c a t i o n a t the time of 
a p p l i c a t i o n . ... " 

Pamela s i g n e d and da t e d the a p p l i c a t i o n j u s t below t h a t 

language. 
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In h i s d e p o s i t i o n , Kenneth d e n i e d ever s e e i n g the 

a p p l i c a t i o n . In her d e p o s i t i o n , Pamela t e s t i f i e d t h a t she d i d 

not r e c a l l s e e i n g the a p p l i c a t i o n , but she i n d i c a t e d t h a t she 

must have seen i t because she had s i g n e d i t . Pamela, a s c h o o l 

t e a c h e r , s t a t e d t h a t she was " p r e t t y much" an educated person 

capable of r e a d i n g and u n d e r s t a n d i n g the E n g l i s h language. 

A f t e r r e v i e w i n g the f i r s t page of the a p p l i c a t i o n , Pamela 

t e s t i f i e d t h a t , w i t h o u t f u r t h e r e x p l a n a t i o n , she c o u l d not 

have u n d e r s t o o d t h a t she was r e j e c t i n g u n i n s u r e d - m o t o r i s t and 

medical-payments coverage. Upon r e v i e w i n g the second page of 

the a p p l i c a t i o n , Pamela t e s t i f i e d t h a t she u n d e r s t o o d t h a t the 

a p p l i c a t i o n i n d i c a t e d she was r e j e c t i n g u n i n s u r e d - m o t o r i s t 

coverage. However, Pamela t e s t i f i e d t h a t she d i d not r e a d the 

language r e j e c t i n g u n i n s u r e d - m o t o r i s t coverage b e f o r e s i g n i n g 

the a p p l i c a t i o n . Pamela t e s t i f i e d t h a t she had assumed and 

had t r u s t e d t h a t she was g e t t i n g the coverage she r e q u e s t e d so 

she had s i g n e d the a p p l i c a t i o n w i t h o u t r e a d i n g i t . Pamela 

d e n i e d t h a t anyone had p r e v e n t e d her from r e a d i n g the 

a p p l i c a t i o n . 

On May 14, 2003, based on the i n f o r m a t i o n c o n t a i n e d i n 

the a p p l i c a t i o n , Windsor g e n e r a t e d an a u t o m o b i l e - i n s u r a n c e 
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p o l i c y f o r the Nances ("the p o l i c y " ) . The d e c l a r a t i o n s page 

f o r t h a t p o l i c y l i s t e d "Pamala Nance" as the "named i n s u r e d . " 

The d e c l a r a t i o n s page d i d not l i s t any coverage f o r u n i n s u r e d -

m o t o r i s t i n s u r a n c e or medical-payments i n s u r a n c e . Vanessa 

Bray, a Windsor employee, t e s t i f i e d t h a t the p o l i c y , i n c l u d i n g 

the d e c l a r a t i o n s page, s h o u l d have been m a i l e d t o the Nances 

so t h e y c o u l d v e r i f y t h a t t h e y had o b t a i n e d the coverage they 

r e q u e s t e d . Mike t e s t i f i e d t h a t , i f the Nances had r e v i e w e d 

the p o l i c y , t h e y c o u l d have c o n t a c t e d him i f they p e r c e i v e d 

any problems. The Nances t e s t i f i e d t h a t they never r e c e i v e d 

a copy of the p o l i c y . 

As p a r t of the p r o c e s s of g e n e r a t i n g the p o l i c y , Windsor 

conducted a d r i v i n g - r e c o r d check on the Nances, which r e v e a l e d 

some n e g a t i v e i n f o r m a t i o n t h a t had not been d i s c l o s e d i n the 

a p p l i c a t i o n . Based on t h a t new i n f o r m a t i o n , Windsor i n c r e a s e d 

the premium f o r the p o l i c y by $205, which r e n d e r e d the $136.75 

down payment made by the Nances i n s u f f i c i e n t . Windsor d r a f t e d 

an "Important N o t i c e t o the I n s u r e d " and a " S p e c i a l N o t i c e " 

a d v i s i n g Pamela of the i n c r e a s e i n the premium and the 

i n f o r m a t i o n upon which t h a t i n c r e a s e had been based. Bray 
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t e s t i f i e d t h a t those n o t i c e s s h o u l d have been sent t o Pamela 

as p a r t of the p o l i c y . 

On May 16, 2003, Windsor d r a f t e d a document e n t i t l e d 

" N o t i c e of C a n c e l l a t i o n of F a m i l y Auto P o l i c y " ("the n o t i c e of 

c a n c e l l a t i o n " ) . That document, which was d i r e c t e d t o Pamela 

at the address s t a t e d i n the a p p l i c a t i o n , w i t h a copy t o 

S o u t h e r l a n d as Pamela's agent, s t a t e d , i n p e r t i n e n t p a r t : 

"YOU ARE HEREBY NOTIFIED IN ACCORDANCE WITH THE 
TERMS AND CONDITIONS OF THE ABOVE MENTIONED POLICY 
THAT YOUR INSURANCE WILL CEASE WITHOUT FURTHER 
NOTICE AT AND FROM THE HOUR AND DATE MENTIONED ABOVE 

(12:01 AM 5/28/03) DUE TO NONPAYMENT OF PREMIUM. 

"REASON FOR CANCELLATION - NOT ENOUGH DOWNPAYMENT 
RECEIVED FOR POLICY PREMIUM: DEFICIENT BY 
$51.25 

**************************************************** 

"TO PREVENT THE CANCELLATION OF YOUR POLICY, YOUR 
PAYMENT MUST BE POSTMARKED ON OR BEFORE 05/27/03. 
YOUR POLICY WILL NOT BE REINSTATED IF YOUR PAYMENT 
OF THE FULL AMOUNT SHOWN AS PAST DUE ON THIS NOTICE 
IS NOT POSTMARKED BY O5/27/03. 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

"AMOUNT PAST DUE - $51.25 WHICH WAS DUE ON 
05/14/03" 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) 
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Windsor p l a c e d i n t o e v i d e n c e two i n t e r n a l c e r t i f i c a t e s of 

m a i l i n g , a f e d e r a l c e r t i f i c a t e of m a i l i n g , 3 and the a f f i d a v i t 

of Kendra S l a g l e , a " l i t i g a t i o n s p e c i a l i s t , " a l l of which were 

i n t e n d e d t o prove t h a t Windsor had m a i l e d the n o t i c e of 

c a n c e l l a t i o n t o Pamela on May 17, 2003. Bray t e s t i f i e d t h a t 

a copy of the n o t i c e of c a n c e l l a t i o n a l s o s h o u l d have been 

m a i l e d t o S o u t h e r l a n d . Mike t e s t i f i e d on b e h a l f of S o u t h e r l a n d 

t h a t he d i d not r e c e i v e a copy of the n o t i c e of c a n c e l l a t i o n 

but t h a t he d i d r e c e i v e another n o t i c e from Windsor, 

presumably the "Important N o t i c e t o the I n s u r e d , " i n d i c a t i n g 

t h a t the Nances owed an a d d i t i o n a l premium. Mike s t a t e d t h a t 

he p l a c e d t h a t n o t i c e i n h i s f i l e and t h a t he d i d not take any 

s t e p s t o ensure t h a t the Nances were aware of the premium 

d e f i c i e n c y or of the impending c a n c e l l a t i o n of t h e i r 

a u t o m o b i l e - i n s u r a n c e p o l i c y . The Nances deny t h a t they ever 

3A f e d e r a l c e r t i f i c a t e o f m a i l i n g i s "a s e r v i c e o f f e r e d 
by the U n i t e d S t a t e s P o s t a l S e r v i c e . Upon payment of an 
a d d i t i o n a l f e e , domestic customers can get a c e r t i f i c a t e 
e v i d e n c i n g the m a i l i n g of a s p e c i f i c p i e c e of m a i l on a 
s p e c i f i c day." S i s s o n v. S t a t e Farm F i r e & Cas. Co., 824 So. 
2d 708, 709 n.1 ( A l a . 2001). A f e d e r a l c e r t i f i c a t e of m a i l i n g 
" s e r v e s as p r o o f t h a t the U n i t e d S t a t e s P o s t a l S e r v i c e 
r e c e i v e d and sent a p a r t i c u l a r p i e c e of m a i l . " E c h a v a r r i a v.  
N a t i o n a l Grange Mut. I n s . Co., 275 Conn. 408, 415, 880 A.2d 
882, 886 (2005). 
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r e c e i v e d the n o t i c e of c a n c e l l a t i o n from Windsor or any o t h e r 

n o t i c e of the premium d e f i c i e n c y . The Nances d i d not pay the 

a d d i t i o n a l premium, and Windsor c a n c e l e d the p o l i c y as of May 

28, 2003, w i t h o u t p r o v i d i n g f u r t h e r n o t i c e t o S o u t h e r l a n d or 

the Nances. 

On June 21, 2003, Kenneth r e c e i v e d i n j u r i e s i n a two-car 

a c c i d e n t , a l l e g e d l y due t o the n e g l i g e n c e of C h r i s t o p h e r 

Cummings, the o p e r a t o r of the o t h e r a u t o m o b i l e . S e v e r a l days 

a f t e r the a c c i d e n t , Kenneth t e l e p h o n e d Mike t o make a c l a i m 

under the Windsor p o l i c y , o n l y t o be i n f o r m e d t h a t the Nances 

had no i n s u r a n c e coverage. Kenneth t e s t i f i e d t h a t Mike never 

e x p l a i n e d why the Nances d i d not have coverage, but Mike 

t e s t i f i e d t h a t he v a g u e l y r e c a l l e d t e l l i n g Kenneth t h a t the 

p o l i c y had been c a n c e l e d due t o nonpayment of the a d d i t i o n a l 

premium. The Nances s t a t e d i n t h e i r a f f i d a v i t s t h a t t h e y had 

s e t t l e d t h e i r c l a i m a g a i n s t Cummings f o r $25,000, the l i m i t s 

of h i s a u t o m o b i l e - l i a b i l i t y coverage; however, the Nances 

m a i n t a i n e d t h a t t h e i r damages exceeded $25,000 and t h a t those 

excess damages would have been c o v e r e d under the m e d i c a l -

payments and u n i n s u r e d - m o t o r i s t coverages t h e y had r e q u e s t e d . 
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The Nances f i l e d an e i g h t - c o u n t c o m p l a i n t a g a i n s t the 

defendants t h a t , as amended, b a s i c a l l y a l l e g e d t h a t the 

defendants had n e g l i g e n t l y , wantonly, and f r a u d u l e n t l y f a i l e d 

t o p r o c u r e and p r o v i d e f o r them the i n s u r a n c e t h e y had 

r e q u e s t e d and t h a t the defendants had n e g l i g e n t l y , wantonly, 

and f r a u d u l e n t l y f a i l e d t o i n f o r m them of the premium 

d e f i c i e n c y and of the s t a t u s of t h e i r a u t o m o b i l e - i n s u r a n c e 

coverage. The Nances a l l e g e d t h a t Windsor and/or I n f i n i t y 

I n surance company ( " I n f i n i t y " ) , which had merged w i t h Windsor 

(see supra note 2 ) , had breached the i n s u r a n c e c o n t r a c t , had 

f a i l e d t o pay the Nances u n i n s u r e d - m o t o r i s t b e n e f i t s , and had 

committed bad f a i t h . The Nances a l s o c l a i m e d t h a t Windsor 

and/or I n f i n i t y and S o u t h e r l a n d had n e g l i g e n t l y or wantonly 

h i r e d , t r a i n e d , or s u p e r v i s e d t h e i r agents and employees as t o 

how t o a d v i s e i n s u r e d s and p r o v i d e coverage and t h a t Windsor 

and/or I n f i n i t y was v i c a r i o u s l y l i a b l e f o r the a c t i o n s o f 

t h o s e persons c a u s i n g the Nances' damages. Pamela 

a d d i t i o n a l l y c l a i m e d l o s s of c o n s o r t i u m . 

On January 4, 2007, Windsor and I n f i n i t y moved f o r a 

summary judgment on a l l counts a s s e r t e d i n the amended 

c o m p l a i n t . On January 9, 2007, Mike and S o u t h e r l a n d moved f o r 
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a summary judgment on a l l counts a s s e r t e d i n the amended 

c o m p l a i n t . On F e b r u a r y 27, 2007, the Nances f i l e d a response 

opposing the summary-judgment motions. To t h e i r response, the 

Nances a t t a c h e d t h e i r a f f i d a v i t s , i n which they s t a t e d , among 

o t h e r t h i n g s , t h a t , had t h e y r e c e i v e d the d e c l a r a t i o n s page of 

the p o l i c y , t h e y would have taken s t e p s t o assure t h a t they 

o b t a i n e d medical-payments and u n i n s u r e d - m o t o r i s t coverage and 

t h a t , had t h e y r e c e i v e d n o t i c e of the premium d e f i c i e n c y and 

the n o t i c e of c a n c e l l a t i o n , t h e y would have c u r e d the 

d e f i c i e n c y i n o r d e r t o keep the p o l i c y i n f o r c e . 

On F e b r u a r y 28, 2007, the Nances f i l e d a motion t o s t r i k e 

the d e f e n d a n t s ' e v i d e n c e p u r p o r t i n g t o prove t h a t Windsor 

m a i l e d the n o t i c e of c a n c e l l a t i o n . In t h e i r response t o the 

summary-judgment motions, the Nances argued t h a t , w i t h o u t t h a t 

e v i d e n c e , the defendants had not proven an e f f e c t i v e 

c a n c e l l a t i o n of the p o l i c y . On March 1, 2007, Mike and 

S o u t h e r l a n d f i l e d a b r i e f i n o p p o s i t i o n t o the Nances' motion 

t o s t r i k e , which Windsor and I n f i n i t y l a t e r j o i n e d . 

On March 12, 2007, w i t h o u t e x p r e s s l y r u l i n g on the 

Nances' motion t o s t r i k e , and w i t h o u t s p e c i f y i n g i t s r e a s o n s , 

the t r i a l c o u r t e n t e r e d an o r d e r g r a n t i n g the summary-judgment 
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motions on a l l counts a s s e r t e d i n the Nances' amended 

c o m p l a i n t e x c e p t the n e g l i g e n c e c l a i m a g a i n s t Mike and 

S o u t h e r l a n d . On June 30, 2008, Mike and S o u t h e r l a n d renewed 

t h e i r motion f o r a summary judgment on the r e m a i n i n g 

n e g l i g e n c e count, s u b m i t t i n g , among o t h e r e v i d e n c e , p o r t i o n s 

of the d e p o s i t i o n of the Nances' e x p e r t w i t n e s s , Lynn Hare 

P h i l l i p s . 4 On September 23, 2008, the Nances responded t o the 

renewed summary-judgment motion and f i l e d a motion t o s t r i k e 

the p o r t i o n s of the d e p o s i t i o n of P h i l l i p s upon which Mike and 

S o u t h e r l a n d r e l i e d . On December 23, 2008, the t r i a l c o u r t 

e n t e r e d a summary judgment as t o the r e m a i n i n g n e g l i g e n c e 

count a g a i n s t Mike and S o u t h e r l a n d , a g a i n w i t h o u t s p e c i f y i n g 

i t s reasons and w i t h o u t e x p r e s s l y r u l i n g on the Nances' motion 

t o s t r i k e . The Nances t i m e l y a p p e a l e d t o the Alabama Supreme 

C o u r t ; t h a t c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t on May 

20, 2009, p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

4The Nances t e n d e r e d P h i l l i p s , an a t t o r n e y , as an e x p e r t 
r e g a r d i n g the s t a n d a r d of c a r e r e q u i r e d of an i n s u r a n c e agent 
and the breaches of t h a t s t a n d a r d of c a r e by Mike and 
S o u t h e r l a n d . 
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Is s u e s 

On a p p e a l , the Nances p r i m a r i l y argue t h a t the t r i a l 

c o u r t e r r e d i n e n t e r i n g summary judgments f o r the defendants 

on t h e i r n e g l i g e n c e , wantonness, f r a u d , b r e a c h - o f - c o n t r a c t , 

u n i n s u r e d - m o t o r i s t , and respondeat s u p e r i o r c l a i m s . 5 The 

Nances a l s o argue t h a t the t r i a l c o u r t e r r e d i n denying t h e i r 

motions t o s t r i k e . We need not d e c i d e the second i s s u e , 

because, w i t h o u t c o n s i d e r i n g the e v i d e n c e the Nances moved t o 

s t r i k e , we h o l d t h a t the t r i a l c o u r t p r o p e r l y e n t e r e d the 

summary judgments f o r the d e f e n d a n t s . 

S t a n d a r d of Review 

"The s t a n d a r d of r e v i e w a p p l i c a b l e t o a summary judgment 

i s the same as the s t a n d a r d f o r g r a n t i n g the motion." 

McClendon v. Mountain Top Indoor F l e a Market, I n c . , 601 So. 2d 

957, 958 ( A l a . 1992). 

"A summary judgment i s p r o p e r when t h e r e i s no 
genuine i s s u e of m a t e r i a l f a c t and the moving p a r t y 
i s e n t i t l e d t o a judgment as a matter of law. Rule 
5 6 ( c ) ( 3 ) , A l a . R. C i v . P. The burden i s on the 
moving p a r t y t o make a prima f a c i e showing t h a t 

5The Nances make no argument t h a t the t r i a l c o u r t e r r e d 
i n e n t e r i n g summary judgments as t o t h e i r b a d - f a i t h , l o s s - o f -
c o n s o r t i u m , and n e g l i g e n t and wanton h i r i n g , t r a i n i n g , and 
s u p e r v i s i o n c l a i m s . T h e r e f o r e , we w i l l not d i s c u s s those 
c l a i m s f u r t h e r . 
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t h e r e i s no genuine i s s u e of m a t e r i a l f a c t and t h a t 
i t i s e n t i t l e d t o a judgment as a matter of law. In 
d e t e r m i n i n g whether the movant has c a r r i e d t h a t 
burden, the c o u r t i s t o view the e v i d e n c e i n a l i g h t 
most f a v o r a b l e t o the nonmoving p a r t y and t o draw 
a l l r e a s o n a b l e i n f e r e n c e s i n f a v o r of t h a t p a r t y . 
To d e f e a t a p r o p e r l y s u p p o r t e d summary judgment 
motion, the nonmoving p a r t y must p r e s e n t 
' s u b s t a n t i a l e v i d e n c e ' c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t -- 'evidence of such weight and 
q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' A l a . 
Code 1975, 12-21-12; West v. Founders L i f e 
A ssurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 
1989)." 

C a p i t a l A l l i a n c e I n s . Co. v. Thorough-Clean, I n c . , 639 So. 2d 

1349, 1350 ( A l a . 1994). Q u e s t i o n s of law are r e v i e w e d de 

novo. Alabama R e p u b l i c a n P a r t y v. M c G i n l e y , 893 So. 2d 337, 

342 ( A l a . 2004). 

A n a l y s i s 

The R e j e c t i o n - o f - I n s u r a n c e I s s u e 

The defendants argue t h a t they are e n t i t l e d t o a summary 

judgment because, t h e y say, Pamela i n d i s p u t a b l y r e j e c t e d 

medical-payments and u n i n s u r e d - m o t o r i s t coverage. The 

defendants p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t Pamela s i g n e d 

the a p p l i c a t i o n r e j e c t i n g medical-payments coverage on the 

f i r s t page and r e j e c t i n g u n i n s u r e d - m o t o r i s t coverage on b o t h 

pages. Pamela a d m i t t e d t h a t she s i g n e d the a p p l i c a t i o n , which 

16 



2080746 

unambiguously r e j e c t s b o t h coverages, but she s t a t e d t h a t she 

d i d not r e a d the a p p l i c a t i o n b e f o r e s i g n i n g i t . However, a 

p a r t y capable of r e a d i n g and u n d e r s t a n d i n g E n g l i s h g i v e n the 

o p p o r t u n i t y t o r e v i e w an i n s u r a n c e a p p l i c a t i o n cannot a v o i d 

the l e g a l consequences of s i g n i n g t h a t document, i n d i c a t i n g 

h i s or her a s s e n t t o i t s terms, on the b a s i s t h a t he or she 

d i d not r e a d i t . See K a n e l l i s v. P a c i f i c Indem. Co., 917 So. 

2d 149, 155 ( A l a . C i v . App. 2005); Syx v. M i d f i e l d Volkswagen,  

I n c . , 518 So. 2d 94 ( A l a . 1987). See a l s o H a r o l d Weston, 

A n n o t a t i o n , I n s u r e d ' s Duty t o Read Insurance P o l i c y as  

A f f i r m a t i v e Defense i n Claims A g a i n s t Insurance Agents and  

B r o k e r s , 8 A.L.R.6th 549, § 27 (2005). Hence, Pamela i s bound 

by her a s s e n t t o the terms of the a p p l i c a t i o n , i n c l u d i n g her 

r e j e c t i o n of medical-payments and u n i n s u r e d - m o t o r i s t coverage. 

The Nances submit t h a t Pamela s h o u l d not be bound 

because, t h e y say, Mike n e g l i g e n t l y or wantonly breached a 

duty t o a d e q u a t e l y e x p l a i n u n i n s u r e d - m o t o r i s t and m e d i c a l -

payments coverage t o Pamela so t h a t she c o u l d make an i n f o r m e d 

d e c i s i o n b e f o r e r e j e c t i n g those coverages. The Nances' s o l e 

"argument" on t h i s p o i n t c o n s i s t s of one sentence i n t h e i r 

statement of f a c t s i n which t h e y r e c i t e t h a t P h i l l i p s , t h e i r 
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e x p e r t w i t n e s s , o p i n e d t h a t Mike " s h o u l d have e x p l a i n e d t o the 

Nances what u n i n s u r e d / u n d e r i n s u r e d m o t o r i s t coverage was a t 

the time they were p u r c h a s i n g t h e i r i n s u r a n c e " and two c l a u s e s 

i n the argument p o r t i o n of t h e i r b r i e f s t a t i n g , r e s p e c t i v e l y , 

t h a t Mike n e g l i g e n t l y and r e c k l e s s l y f a i l e d t o e x p l a i n the 

d i f f e r e n t coverages t o the Nances. The Nances do not c i t e a 

s i n g l e Alabama case or s t a t u t e r e c o g n i z i n g the duty of an 

i n s u r a n c e agent t o a d v i s e an a p p l i c a n t of the scope of 

r e j e c t e d coverage or any case t h a t would i n d i c a t e t h a t such a 

duty e x i s t s under c i r c u m s t a n c e s s i m i l a r t o those e x i s t i n g i n 

t h i s case. 

The q u e s t i o n whether Mike owed a duty t o i n f o r m the 

Nances of the v a r i o u s coverages Pamela r e j e c t e d p r i m a r i l y 

would be one of law. 6 See, e.g., Meyer v. Norgaard, 160 Wis. 

6Other j u r i s d i c t i o n s are s p l i t on t h i s i s s u e based 
p r i m a r i l y on whether the d u t i e s of an i n s u r a n c e agent t o 
a d v i s e an a p p l i c a n t r e g a r d i n g coverages a r i s e under common law 
or s t a t u t o r y p r o v i s i o n s . See, W i l l i a m H. Danne, J r . , 
A n n o t a t i o n , C o n s t r u c t i o n of S t a t u t o r y P r o v i s i o n Governing  
R e j e c t i o n or Waiver of U n i n s u r e d M o t o r i s t Coverage, 55 
A.L.R.3d 216, § 4 (1974) ("Where the s t a t u t e p e r m i t t i n g an 
i n s u r e d t o ' r e j e c t ' o t h e r w i s e mandatory u n i n s u r e d m o t o r i s t 
coverage i s s i l e n t upon the m a t t e r , d i f f e r e n t o p i n i o n s have 
been e x p r e s s e d as t o whether a p a r t i c u l a r i n s u r e d ' s r e f u s a l of 
such coverage, i f o t h e r w i s e s u f f i c i e n t as a s t a t u t o r y 
r e j e c t i o n , i s r e n d e r e d i n e f f e c t i v e by the i n s u r e r ' s f a i l u r e t o 
have e x p l a i n e d the n a t u r e of u n i n s u r e d m o t o r i s t p r o t e c t i o n t o 
h i m."). 
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2d 794, 467 N.W.2d 141 (Wis. Ct. App. 1991). Under Rule 28, 

A l a . R. App. P., a p a r t y has a duty t o c i t e a p p r o p r i a t e l e g a l 

a u t h o r i t y t o demonstrate t h a t the t r i a l c o u r t e r r e d . " ' " [ I ] t 

i s not the f u n c t i o n of [an a p p e l l a t e c o u r t ] t o do a p a r t y ' s 

l e g a l r e s e a r c h or t o make and address l e g a l arguments f o r a 

p a r t y based on u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s not s u p p o r t e d 

by s u f f i c i e n t a u t h o r i t y or argument."'" Ex p a r t e Borden, [Ms. 

1050042, Aug, 17, 2007] So. 3d , ( A l a . 2007) 

( q u o t i n g B u t l e r v. Town of Argo, 871 So. 2d 1, 20 ( A l a . 2003), 

q u o t i n g i n t u r n Dykes v. Lane T r u c k i n g , I n c . , 652 So. 2d 248, 

251 ( A l a . 1994)). When the a p p e l l a n t f a i l s t o c i t e any l e g a l 

a u t h o r i t y i n sup p o r t of an argument, t h i s c o u r t w i l l c o n s i d e r 

t h a t argument waived as i f i t had not been made a t a l l . See  

Ex p a r t e Borden, su p r a . Hence, we do not address the i s s u e 

whether Pamela's r e j e c t i o n of medical-payments and u n i n s u r e d -

m o t o r i s t coverage s h o u l d be c o n s i d e r e d i n v a l i d due t o Mike and 

S o u t h e r l a n d ' s a l l e g e d f a i l u r e t o f u l l y a d v i s e her of the scope 

of those coverages. 

The Nances s e c o n d l y argue t h a t Pamela's r e j e c t i o n of 

u n i n s u r e d - m o t o r i s t coverage s h o u l d not a p p l y t o Kenneth 

because, t h e y say, he would have been a named i n s u r e d on the 
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p o l i c y but f o r Mike's n e g l i g e n t , wanton, and f r a u d u l e n t 

conduct. Under A l a . Code 1975, § 32-7-23(a), o n l y a "named 

i n s u r e d s h a l l have the r i g h t t o r e j e c t [ u n i n s u r e d - m o t o r i s t ] 

coverage." When o n l y one spouse i s the named i n s u r e d , h i s or 

her v a l i d r e j e c t i o n of u n i n s u r e d - m o t o r i s t coverage b i n d s the 

o t h e r i n s u r e d spouse. See P r o g r e s s i v e S p e c i a l t y I n s . Co. v.  

Naramore, 950 So. 2d 1138, 1142 ( A l a . 2006); P r o g r e s s i v e  

S p e c i a l t y I n s . Co. v. Green, 934 So. 2d 364, 366 ( A l a . 2006). 

On the o t h e r hand, when b o t h spouses are named i n s u r e d s , the 

r e j e c t i o n of u n i n s u r e d - m o t o r i s t coverage by one spouse does 

not a f f e c t the r i g h t s of the o t h e r spouse t o those b e n e f i t s . 

See S t a t e Farm Mut. Auto. I n s . Co. v. M a r t i n , 292 A l a . 103, 

289 So. 2d 606 (1974); N a t i o n w i d e I n s . Co. v. N i c h o l a s , 868 

So. 2d 457 ( A l a . C i v . App. 2003). Alabama law has never 

c o n s i d e r e d the i s s u e whether a spouse merely i n t e n d e d t o be a 

named i n s u r e d must s i g n the u n i n s u r e d - m o t o r i s t w a i v e r , but § 

32-7-23(a) unambiguously a p p l i e s o n l y t o a c t u a l "named 

i n s u r e d s , " so Pamela's r e j e c t i o n does b i n d Kenneth. 

In the a p p l i c a t i o n , Mike d e s i g n a t e d Pamela as the l o n e 

a p p l i c a n t and the lone s i g n a t o r y i n r e g a r d t o the r e j e c t i o n of 

u n i n s u r e d - m o t o r i s t coverage. The Nances do not d i s p u t e t h a t 
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Pamela s i g n e d the a p p l i c a t i o n d i s c l o s i n g t h a t she would be the 

lo n e "named i n s u r e d . " In P r o g r e s s i v e S p e c i a l t y Insurance Co.  

v. Gore, 1 So. 3d 996 ( A l a . 2008), the supreme c o u r t h e l d t h a t 

a w i f e c o u l d not s i g n a r e j e c t i o n of u n i n s u r e d - m o t o r i s t 

coverage on b e h a l f of her husband when the a p p l i c a t i o n 

d i s c l o s e d t h a t o n l y the husband would be a named i n s u r e d . In 

t h i s case, the u n d i s p u t e d f a c t s p r e s e n t the e x a c t o p p o s i t e 

s i t u a t i o n , and y i e l d the e x a c t o p p o s i t e r e s u l t — Pamela's 

d e c i s i o n t o be l a b e l e d the lone "named i n s u r e d " a u t h o r i z e d her 

t o r e j e c t u n i n s u r e d - m o t o r i s t coverage on b e h a l f of Kenneth. 

In l i g h t of Pamela's s i g n i n g the a p p l i c a t i o n unambiguously 

i n d i c a t i n g t h a t she would be the o n l y "named i n s u r e d , " n e i t h e r 

Mike and S o u t h e r l a n d nor Windsor and I n f i n i t y can be l i a b l e 

f o r f a i l i n g t o d e s i g n a t e Kenneth as a "named i n s u r e d " under 

the l e g a l t h e o r i e s advanced by the Nances. See K a n e l l i s , 917 

So. 2d at 154 ( h o l d i n g t h a t i n s u r e d s ' f a i l u r e t o re a d p o l i c y 

d i s c l o s i n g t h a t agent had not p r o c u r e d d e p r e c i a t i o n coverage 

they had r e q u e s t e d p r e c l u d e d agent's l i a b i l i t y under 

n e g l i g e n c e t h e o r y ) ; Syx, supra ( h o l d i n g t h a t i n s u r e d who 

f a i l e d t o r e a d i n s u r a n c e a p p l i c a t i o n , which c l e a r l y d i s c l o s e d 

t h a t i n s u r a n c e would not p r o v i d e " f u l l coverage," c o u l d not 
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m a i n t a i n f r a u d a c t i o n because i n s u r e d c o u l d not have 

r e a s o n a b l y r e l i e d on o r a l statement t h a t p o l i c y would p r o v i d e 

" f u l l coverage" made by automobile s e l l e r ' s r e p r e s e n t a t i v e ) . 

The Nances m a i n t a i n t h a t they c o n t r a c t e d w i t h , and 

o t h e r w i s e e x p e c t e d , Mike and S o u t h e r l a n d t o p r o c u r e f o r them 

medical-payments and u n i n s u r e d - m o t o r i s t coverage. See Montz  

v. Mead & C h a r l e s , I n c . , 557 So. 2d 1, 4 ( A l a . 1987) 

( d e s c r i b i n g duty of i n s u r a n c e agent t o use r e a s o n a b l e s k i l l 

and care i n p r o c u r i n g i n s u r a n c e r e q u e s t e d by i n s u r a n c e 

a p p l i c a n t ) . However, the a p p l i c a t i o n unambiguously d i s c l o s e s 

t h a t Mike and S o u t h e r l a n d d i d not r e q u e s t such coverage from 

Windsor. See Syx, s u p r a . Any e x p e c t a t i o n s the Nances might 

have had r e g a r d i n g the coverages Mike would o b t a i n would be 

u n r e a s o n a b l e as a m a t t e r of law under those c i r c u m s t a n c e s . 

See Banks v. SCI Alabama F u n e r a l S e r v s . , I n c . , 801 So. 2d 20 

( A l a . C i v . App. 2001); M i t c h e l l N i s s a n , I n c . v. F o s t e r , 775 

So. 2d 138, 140 ( A l a . 2000). Under the f a c t u a l c i r c u m s t a n c e s 

p r e s e n t e d i n t h i s case, the Nances' e x p e c t a t i o n s do not c r e a t e 

any genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g the v a l i d i t y of 

Pamela's r e j e c t i o n of u n i n s u r e d - m o t o r i s t coverage. 
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Based on the d u t y - t o - r e a d defense, Mike and S o u t h e r l a n d 

cannot be l i a b l e f o r n e g l i g e n t l y , wantonly, or f r a u d u l e n t l y 

f a i l i n g t o d e s i g n a t e Kenneth as a named i n s u r e d or f o r 

n e g l i g e n t l y , wantonly, or f r a u d u l e n t l y f a i l i n g t o p r o c u r e 

medical-payments and u n i n s u r e d - m o t o r i s t coverage f o r the 

Nances. Because the Nances v a l i d l y r e j e c t e d coverage, Windsor 

and I n f i n i t y cannot be l i a b l e f o r b r e a c h of c o n t r a c t or f o r 

f a i l i n g t o pay the Nances u n i n s u r e d - m o t o r i s t b e n e f i t s . 

The F a i l u r e - t o - N o t i f y I s s u e 

The Nances next m a i n t a i n t h a t , a l t h o u g h Pamela r e j e c t e d 

medical-payments and u n i n s u r e d - m o t o r i s t coverage, the 

defendants n e g l i g e n t l y , wantonly, and f r a u d u l e n t l y d e p r i v e d 

them of the r i g h t t o a c q u i r e t h a t coverage l a t e r . The Nances 

f i r s t m a i n t a i n t h a t Windsor had a duty t o send them the 

p o l i c y , i n c l u d i n g the d e c l a r a t i o n s page, which would have 

r e v e a l e d t o them t h a t Kenneth had not been d e s i g n a t e d as a 

named i n s u r e d and t h a t t h e y had not o b t a i n e d medical-payments 

and u n i n s u r e d - m o t o r i s t coverage. In t h e i r motion f o r a 

summary judgment, Windsor and I n f i n i t y argued t h a t Windsor 

owed no duty t o the Nances o t h e r than those d u t i e s a r i s i n g out 

of t h e i r c o n t r a c t u a l r e l a t i o n s h i p , which o n l y e x i s t e d f o r a 
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b r i e f p e r i o d . However, d u r i n g t h a t t i m e , a c c o r d i n g t o Bray, 

one of the d u t i e s Windsor v o l u n t a r i l y undertook was the duty 

t o d e l i v e r a copy of the p o l i c y , w i t h the d e c l a r a t i o n s page, 

t o the Nances, which Windsor f a i l e d t o do a c c o r d i n g t o the 

u n d i s p u t e d e v i d e n c e i n the r e c o r d . 7 "[A] p a r t y 'who 

v o l u n t e e r s t o a c t , though under no duty t o do so, i s ... 

charged w i t h the duty of a c t i n g w i t h due c a r e . '" B e r k e l & Co.  

C o n t r a c t o r s , I n c . v. P r o v i d e n c e Hosp., 454 So. 2d 496, 503 

( A l a . 1984) ( q u o t i n g D a i l e y v. C i t y of Birmingham, 378 So. 2d 

728, 729 ( A l a . 1979)). 

At the t r i a l - c o u r t l e v e l , Windsor and I n f i n i t y d i d not 

s p e c i f i c a l l y argue t h a t t h e y were e n t i t l e d t o a judgment as a 

m a t t e r of law on the c l a i m t h a t Windsor had n e g l i g e n t l y f a i l e d 

t o send the Nances a copy of the p o l i c y . N e v e r t h e l e s s , 

7 I n t h e i r r e p l y b r i e f , the Nances argue, f o r the f i r s t 
t i m e , t h a t Windsor had a duty under A l a . Code 1975, § 27-14-
1 9 ( a ) , t o d e l i v e r the p o l i c y and t h a t Windsor's f a i l u r e t o do 
so estopped Windsor from denying medical-payments or 
u n i n s u r e d - m o t o r i s t coverage, c i t i n g Brown Machine Works &  
Supply Co. v. I n s u r a n c e Co. of N o r t h America, 659 So. 2d 51, 
61 ( A l a . 1995). We hereby g r a n t Windsor and I n f i n i t y ' s motion 
t o s t r i k e t h a t argument, which r a i s e s an i s s u e not r a i s e d i n 
the t r i a l c o u r t and which cannot be r a i s e d f o r the f i r s t time 
i n a r e p l y b r i e f . See McGough v. G & A, I n c . , 999 So. 2d 898, 
905 n.3 ( A l a . C i v . App. 2007) ( " O r d i n a r i l y , we do not c o n s i d e r 
i s s u e s r a i s e d f o r the f i r s t time i n a r e p l y b r i e f . " ) . 
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Windsor and I n f i n i t y argued i n the t r i a l c o u r t g e n e r a l l y t h a t 

a l l the c l a i m s a s s e r t e d by the Nances f a i l e d as a m a t ter of 

law because the c l a i m s are " p a t e n t l y i n c o n s i s t e n t w i t h the 

w r i t t e n terms of the a p p l i c a t i o n . " As a p p l i e d t o the Nances' 

c l a i m t h a t Windsor f a i l e d t o d e l i v e r the p o l i c y , we agree w i t h 

t h a t argument. The f a i l u r e t o d e l i v e r a p o l i c y of i n s u r a n c e 

i s a c t i o n a b l e o n l y when the i n s u r e d i s p r e j u d i c e d t h e r e b y . 

See Akpan v. Farmers I n s . Exch., I n c . , 961 So. 2d 865, 871 

( A l a . C i v . App. 2007). P r e j u d i c e o b v i o u s l y may occur when an 

i n s u r e d has no a c t u a l or c o n s t r u c t i v e knowledge of a 

l i m i t a t i o n on, or e x c l u s i o n from, coverage u n t i l d e l i v e r y of 

the p o l i c y , see Ex p a r t e C l a r k e , 728 So. 2d 135 ( A l a . 1998); 

however, when the p o l i c y merely conforms t o the l i m i t a t i o n s 

s e t out i n the i n s u r a n c e a p p l i c a t i o n , of which the i n s u r e d i s 

charged w i t h knowledge, the i n s u r e d cannot c l a i m any p r e j u d i c e 

from a f a i l u r e of the i n s u r e r t o d e l i v e r the p o l i c y . See  

g e n e r a l l y D a n f o r t h v. Government Employees I n s . Co., 282 Ga. 

App. 421, 426, 638 S.E.2d 852, 858 (2006) ("'When an i n s u r a n c e 

company f a i l s t o m a i l or d e l i v e r the i n s u r a n c e p o l i c y t o the 

i n s u r e d w i t h i n a r e a s o n a b l e amount of time a f t e r i t s i s s u a n c e , 

the i n s u r a n c e company may s t i l l r e l y on e x c l u s i o n s c o n t a i n e d 
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i n the p o l i c y of which the i n s u r e d o t h e r w i s e had n o t i c e . ' " 

( q u o t i n g , w i t h m o d i f i c a t i o n s , W i l l i a m s v. F a l l a i z e I n s .  

Agency, 220 Ga. App. 411, 414, 469 S.E.2d 752, 756 (1996)); 

K o z l i k v. G u l f I n s . Co., 268 Wis. 2d 491, 503, 673 N.W.2d 343, 

349 (Wis. Ct. App. 2003) ("We t h e r e f o r e h o l d t h a t an i n s u r e r 

may not deny coverage based on l i m i t a t i o n s or e x c l u s i o n s i n a 

p o l i c y , even i f c l e a r l y s t a t e d , where the i n s u r e d was not  

o t h e r w i s e i n f o r m e d of such p r o v i s i o n s . " (emphasis added)). 

The Nances m a i n t a i n t h a t , had t h e y r e c e i v e d the p o l i c y , 

they would have r e a l i z e d o n l y then t h a t they had not o b t a i n e d 

medical-payments and u n i n s u r e d - m o t o r i s t coverage and t h a t t h e y 

would have taken s t e p s t o cure those o m i s s i o n s . However, as 

a m a t t e r of law, the Nances a l r e a d y were aware from the 

c o n t e n t s of the a p p l i c a t i o n t h a t t h e y had not r e q u e s t e d those 

coverages. See L o c k l e a r Dodge C i t y , I n c . v. K i m b r e l l , 703 So. 

2d 303, 306 ( A l a . 1997) ( " [ T ] h i s Court has h e l d t h a t a p e r s o n 

who s i g n s a c o n t r a c t i s on n o t i c e of the terms t h e r e i n and i s 

bound t h e r e b y even i f he or she f a i l s t o r e a d the document." 

( c i t i n g Power E q u i p . Co. v. F i r s t Alabama Bank, 585 So. 2d 

1291 ( A l a . 1 9 9 1 ) ) ) . They cannot c l a i m i n r e t r o s p e c t , a f t e r 

they have s u s t a i n e d a l o s s presumably w i t h i n the scope of 
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medical-payments and u n i n s u r e d - m o t o r i s t coverage, t h a t t h e y 

would have taken some a c t i o n t o secure t h a t coverage based on 

the i n f o r m a t i o n i n the d e c l a r a t i o n s page when they had not 

taken t h a t a c t i o n a l r e a d y based on t h e i r knowledge of the 

i n f o r m a t i o n c o n t a i n e d i n the a p p l i c a t i o n . See W.G. Yates &  

Sons C o n s t r . Co. v. Z u r i c h American I n s . Co., ( C i v i l A c t i o n 

No. 06-0803-WS-B, Jan. 8, 2008) (S.D. A l a . 2008) (not r e p o r t e d 

i n F. Supp. 2d) ( f i n d i n g i n s u r e d ' s argument t h a t i t would have 

o b t a i n e d replacement i n s u r a n c e had i t r e c e i v e d p o l i c y t o be 

u n a v a i l i n g when i n s u r e d was a l r e a d y g e n e r a l l y aware of type of 

p o l i c y e x c l u s i o n at i s s u e ) . 

The Nances next argue t h a t the defendants d i d not n o t i f y 

them of the premium d e f i c i e n c y and of the impending 

c a n c e l l a t i o n of the p o l i c y f o r nonpayment of premium. At her 

d e p o s i t i o n , Bray produced the "Important N o t i c e t o the 

I n s u r e d " and a " S p e c i a l N o t i c e " d e s c r i b i n g the i n c r e a s e i n the 

premium and the i n f o r m a t i o n upon which t h a t i n c r e a s e had been 

based. Bray t e s t i f i e d t h a t those n o t i c e s s h o u l d have been 

se n t t o Pamela as p a r t of the p o l i c y . However, Windsor and 

I n f i n i t y p r e s e n t e d no e v i d e n c e i n d i c a t i n g t h a t Windsor had, i n 

f a c t , m a i l e d those n o t i c e s . Mike t e s t i f i e d t h a t he r e c e i v e d 
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a p r e m i u m - d e f i c i e n c y n o t i c e , presumably one or bo t h of those 

documents, but t h a t he d i d not c o n t a c t the Nances t o ensure 

they knew th e y owed an a d d i t i o n a l premium. The Nances d e n i e d 

t h a t they r e c e i v e d any documents from Windsor, i n c l u d i n g the 

p r e m i u m - d e f i c i e n c y n o t i c e s . The e v i d e n c e appears u n d i s p u t e d 

t h a t the Nances d i d not r e c e i v e the n o t i c e s of the premium 

d e f i c i e n c y . 

Whether the ev i d e n c e s u f f i c i e n t l y demonstrates t h a t the 

Nances r e c e i v e d the n o t i c e of c a n c e l l a t i o n depends on 

a p p l i c a t i o n of a p a r t i c u l a r s t a t u t e , A l a . Code 1975, § 27-23¬

25, which p r o v i d e s : 

" P r o o f of m a i l i n g of n o t i c e of c a n c e l l a t i o n or 
of reasons f o r c a n c e l l a t i o n t o the named i n s u r e d a t 
the address shown i n the p o l i c y s h a l l be s u f f i c i e n t 
p r o o f of n o t i c e . " 

P u rsuant t o t h a t s t a t u t e , i f the i n s u r e r p r o v i d e s c l e a r and 

c o n v i n c i n g e v i d e n c e of a d e f i n i t e and s p e c i f i c c h a r a c t e r t h a t 

i t m a i l e d a n o t i c e of c a n c e l l a t i o n of a p o l i c y of a u t o m o b i l e -

l i a b i l i t y i n s u r a n c e , then t h a t e v i d e n c e s u f f i c i e n t l y p r o ves 

the i n s u r e d r e c e i v e d n o t i c e of the c a n c e l l a t i o n . See Ex p a r t e 

A l f a Mut. Gen. I n s . Co., 742 So. 2d 182, 185 ( A l a . 1999). The 

p a r t i e s d i s p u t e whether the defendants p r e s e n t e d a d m i s s i b l e 

and c l e a r and c o n v i n c i n g e v i d e n c e i n d i c a t i n g t h a t Windsor 
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m a i l e d the n o t i c e of c a n c e l l a t i o n i n compliance w i t h § 27-23¬

25; s o l e l y f o r the purposes of t h i s o p i n i o n , we w i l l assume 

t h a t the defendants d i d not. Hence, i t i s not n e c e s s a r y t o 

r u l e on the Nances' motions t o s t r i k e , b o t h of which are 

d i r e c t e d toward e v i d e n c e r e g a r d i n g the m a i l i n g of the n o t i c e 

of c a n c e l l a t i o n and i t s e f f e c t i v e n e s s t o n o t i f y the Nances of 

the c a n c e l l a t i o n of the p o l i c y . 

The Nances contend t h a t Windsor owed them a duty t o 

p r o p e r l y n o t i f y them of the premium d e f i c i e n c y and impending 

c a n c e l l a t i o n of t h e i r p o l i c y and t h a t , under the s p e c i f i c 

c i r c u m s t a n c e s of the case, Mike owed them a duty once he 

r e c e i v e d the n o t i c e of d e f i c i e n c y t o a d v i s e them of t h a t 

n o t i c e and i t s e f f e c t on the s t a t u s of t h e i r p o l i c y . 8 

Assuming, w i t h o u t d e c i d i n g , the t r u t h of those a s s e r t i o n s , we 

c o n c l u d e , as m a t t e r of law, t h a t any b r e a c h of those d u t i e s 

d i d not p r o x i m a t e l y cause the damage of which the Nances 

com p l a i n . 

8 A g a i n , the Nances have not c i t e d any l e g a l a u t h o r i t y f o r 
the p r o p o s i t i o n t h a t t h e i r i n s u r a n c e agent owed them a duty t o 
n o t i f y them of a premium d e f i c i e n c y or of an impending 
c a n c e l l a t i o n of t h e i r p o l i c y . See Rule 28, A l a . R. App. P. 
We do not d e c i d e t h a t q u e s t i o n because we a f f i r m the summary 
judgment i n f a v o r of Mike and S o u t h e r l a n d on d i f f e r e n t 
grounds. 
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The p r o x i m a t e cause of an i n j u r y i s "'the d i r e c t and 

immediate, e f f i c i e n t cause of the i n j u r y . ' " M o b i l e C i t y  

L i n e s , I n c . v. P r o c t o r , 272 A l a . 217, 224, 130 So. 2d 388, 394 

(1961) ( q u o t i n g Western R a i l w a y of Alabama v. Mutch, 97 A l a . 

194, 196, 11 So. 894, 895 (1892)). Proximate cause i s d e f i n e d 

as "an a c t or o m i s s i o n t h a t i n a n a t u r a l and c o n t i n u o u s 

sequence, unbroken by any new and independent causes, produces 

the i n j u r y and w i t h o u t which the i n j u r y would not have 

o c c u r r e d . " B y r d v. Commercial C r e d i t Corp., 675 So. 2d 392, 

393 ( A l a . 1996). 

" [ G ] e n e r a l l y p r o x i m a t e cause i s a q u e s t i o n t o be 
d e t e r m i n e d by the t r i e r of the f a c t . Even so, the 
q u e s t i o n of p r o x i m a t e cause may be d e c i d e d by a 
summary judgment i f '" t h e r e i s a t o t a l l a c k of 
e v i d e n c e from which the f a c t - f i n d e r may r e a s o n a b l y 
i n f e r a d i r e c t c a u s a l r e l a t i o n between the c u l p a b l e 
conduct and the r e s u l t i n g i n j u r y . " ' Green v. Alabama  
Power Co., 597 So. 2d 1325, 1328 ( A l a . 1992) 
( q u o t i n g Davison v. M o b i l e I n f i r m a r y , 456 So. 2d 14, 
24 ( A l a . 1984)); see a l s o C o oley v. G u l f Bank, I n c . , 
773 So. 2d 1039, 1044 ( A l a . C i v . App. 1999) 
(Crawley, J . , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n 

p a r t ) . " 

Gooden v. C i t y of T a l l a d e g a , 966 So. 2d 232, 239-40 ( A l a . 

2007). In t h i s case, the Nances t e s t i f i e d t h a t , had they been 

n o t i f i e d of the premium d e f i c i e n c y and of the impending 

c a n c e l l a t i o n of t h e i r a u t o m o b i l e - i n s u r a n c e p o l i c y , they would 
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have p a i d the premium i n o r d e r t o keep the p o l i c y i n f o r c e . 

However, t h a t payment would not have i n c r e a s e d the coverage t o 

i n c l u d e medical-payments and u n i n s u r e d - m o t o r i s t coverage f o r 

which the Nances d i d not c o n t r a c t . Hence, the o m i s s i o n of 

which the Nances complain -- the f a i l u r e t o n o t i f y them of the 

premium d e f i c i e n c y and impending c a n c e l l a t i o n of the p o l i c y 

f o r t h a t reason -- d i d not produce the i n j u r y a t i s s u e -- l a c k 

of medical-payments and u n i n s u r e d - m o t o r i s t coverage. 

Thus, we h o l d t h a t the t r i a l c o u r t p r o p e r l y e n t e r e d 

summary judgments on the v a r i o u s c l a i m s a r i s i n g out of the 

f a i l u r e of the defendants t o p r o v i d e t o the Nances the p o l i c y , 

the p r e m i u m - d e f i c i e n c y n o t i c e s , and the n o t i c e of 

c a n c e l l a t i o n . 

C o n c l u s i o n 

We conclude t h a t the t r i a l c o u r t d i d not e r r i n e n t e r i n g 

the summary judgments f o r the d e f e n d a n t s . The e v i d e n c e shows 

w i t h o u t d i s p u t e t h a t Pamela s i g n e d an a p p l i c a t i o n f o r 

automobile i n s u r a n c e r e j e c t i n g medical-payments and u n i n s u r e d -

m o t o r i s t coverage. As a r e s u l t , the Nances o b t a i n e d a p o l i c y 

of a utomobile i n s u r a n c e t h a t d i d not c o n t a i n those coverages. 

Any a l l e g e d subsequent o m i s s i o n by the defendants d i d not 
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a f f e c t the scope of the coverage o b t a i n e d and d i d not 

p r o x i m a t e l y cause the Nances t o f o r g o the procurement of the 

a d d i t i o n a l i n s u r a n c e they c l a i m they wanted. R e g a r d l e s s of 

the t h e o r y of l i a b i l i t y advanced, the defendants are e n t i t l e d 

t o a judgment as a matter of law. 

AFFIRMED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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