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T h i s i s the second time these p a r t i e s have been b e f o r e 

t h i s c o u r t . See Drees v. Turner, 10 So. 3d 601 ( A l a . C i v . 

App. 2008). I n the f i r s t a p p e a l , Hajo Drees argued t o t h i s 

c o u r t t h a t the J e f f e r s o n C i r c u i t C o u r t had e r r e d i n e n t e r i n g 

o r d e r s d i s m i s s i n g h i s a c t i o n a g a i n s t K i l e T. Turner, R i c h a r d 

L. V i n c e n t , and Sara Turner ("the d e f e n d a n t s " ) based on the 

d o c t r i n e of j u d i c i a l immunity. T h i s c o u r t d i d not address the 

substance of t h a t argument b u t , i n s t e a d , c o n c l u d e d t h a t the 

t r i a l c o u r t had i m p e r m i s s i b l y c o n v e r t e d the d e f e n d a n t s ' 

motions t o d i s m i s s t o motions f o r a summary judgment by 

c o n s i d e r i n g m a t t e r s o u t s i d e the p l e a d i n g s . 10 So. 3d a t 602¬

03. R e l y i n g on Poston v. Smith, 666 So. 2d 833 ( A l a . C i v . 

App. 1995), t h i s c o u r t h e l d t h a t the t r i a l c o u r t s h o u l d have 

g i v e n the p a r t i e s an o p p o r t u n i t y t o submit e v i d e n c e o u t s i d e 

the p l e a d i n g s t o b o l s t e r t h e i r r e s p e c t i v e p o s i t i o n s , and we 

r e v e r s e d the o r d e r s of d i s m i s s a l and remanded " t h e cause f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s [ c o u r t ' s ] o p i n i o n . " 

10 So. 3d a t 603. 

On remand, the t r i a l c o u r t o r d e r e d the p a r t i e s t o a t t e n d 

a s t a t u s c o n f e r e n c e , a t which the p a r t i e s were t o a p p r i s e the 

t r i a l c o u r t of " t h e p a t h t h i s l i t i g a t i o n w i l l t ake i n 
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consonance [ w i t h the Court of C i v i l A p p e a l s ' o p i n i o n ] . " 

F o l l o w i n g t h a t c o n f e r e n c e , the p a r t i e s s u b m i t t e d b r i e f s t o the 

t r i a l c o u r t r e g a r d i n g t h e i r i n t e r p r e t a t i o n of t h i s c o u r t ' s 

mandate. On March 20, 2009, the t r i a l c o u r t e n t e r e d a 

judgment i n which i t e x p l a i n e d t h a t i t had r e v i e w e d m a t e r i a l 

o u t s i d e the p l e a d i n g s , which Drees had s u b m i t t e d i n response 

t o the d e f e n d a n t s ' motions t o d i s m i s s , but t h a t i t had done so 

o n l y because i t "was n e c e s s a r y t o r e a d e v e r y t h i n g t o determine 

what was i n c l u d e d i n [ D r e e s ' s ] Complaint and what was n o t . " 

The t r i a l c o u r t s t a t e d t h a t i t had not based i t s i n i t i a l 

d e c i s i o n t o d i s m i s s the a c t i o n on t h a t m a t e r i a l . The t r i a l 

c o u r t acknowledged t h a t i t had q u oted a p o r t i o n of t h a t 

m a t e r i a l i n i t s o r i g i n a l o r d e r s g r a n t i n g the motions t o 

d i s m i s s , but, i t s t a t e d , the language was merely d i c t a and i t 

had not c o n s i d e r e d the language i n i t s d e c i s i o n - m a k i n g 

p r o c e s s . The t r i a l c o u r t t h e r e a f t e r r e e n t e r e d a judgment 

d i s m i s s i n g the a c t i o n w i t h o u t a f f o r d i n g Drees any o p p o r t u n i t y 

t o conduct d i s c o v e r y or t o submit a d d i t i o n a l e v i d e n c e i n 

s u pport of h i s p o s i t i o n t h a t the case s h o u l d be c o n s i d e r e d on 

summary judgment. Drees appealed t o the Alabama Supreme 

C o u r t ; t h a t c o u r t d e t e r m i n e d t h a t the a p p e a l f e l l w i t h i n t h i s 
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c o u r t ' s a p p e l l a t e j u r i s d i c t i o n and, a c c o r d i n g l y , t r a n s f e r r e d 

the a p p e a l t o t h i s c o u r t . 

I n t h i s a p p e a l , Drees i n i t i a l l y argues t h a t the t r i a l 

c o u r t e r r e d i n f a i l i n g t o f o l l o w t h i s c o u r t ' s mandate. 

" ' I t i s the duty of the t r i a l c o u r t , on remand, 
t o comply s t r i c t l y w i t h the mandate of the a p p e l l a t e 
c o u r t a c c o r d i n g t o i t s t r u e i n t e n t and meaning, as 
determined by the d i r e c t i o n s g i v e n by the r e v i e w i n g 
c o u r t . No judgment o t h e r than t h a t d i r e c t e d or 
p e r m i t t e d by the r e v i e w i n g c o u r t may be e n t e r e d 
The a p p e l l a t e c o u r t ' s d e c i s i o n i s f i n a l as t o a l l 
m a t t e r s b e f o r e i t , becomes the law of the case, and 
must be e x e c u t e d a c c o r d i n g t o the mandate '" 

Ex p a r t e Alabama Power Co., 431 So. 2d 151, 155 ( A l a . 1983) 

( q u o t i n g 5 Am. J u r . 2d Appeal and E r r o r § 991 (1962)). 

Pursuant t o Alabama Power, our c o n c l u s i o n i n the f i r s t 

a p p e a l t h a t the t r i a l c o u r t had c o n s i d e r e d e v i d e n c e o u t s i d e 

the p l e a d i n g s became the law of the case. 

"'"Under the d o c t r i n e of the 'law of the case,' 
whatever i s once e s t a b l i s h e d between the same 
p a r t i e s i n the same case c o n t i n u e s t o be the law of 
t h a t case, whether or not c o r r e c t on g e n e r a l 
p r i n c i p l e s , so l o n g as the f a c t s on which the  
d e c i s i o n was p r e d i c a t e d c o n t i n u e t o be the f a c t s of  
the case."' S t o c k t o n v. CKPD Dev. Co., LLC, 982 So. 
2d 1061, 1066 ( A l a . 2007) ( q u o t i n g Blumberg v.  
Touche Ross & Co., 514 So. 2d 922, 924 ( A l a . 1987)). 
' f U l n l e s s the f a c t s upon which the h o l d i n g of the  
Court of C i v i l A p p e a ls was p r e d i c a t e d have changed, 
the h o l d i n g of the Court of C i v i l A ppeals i s the law 
of the case.' S t o c k t o n , 982 So. 2d a t 1066-67." 
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M.M. v. D.P. , [Ms. 2080592, Oct. 30, 2009] So. 3d , 

( A l a . C i v . App. 2009) (emphasis added). In Ex p a r t e D i s c o u n t 

Foods, I n c . , 789 So. 2d 842 ( A l a . 2001), the supreme c o u r t 

e x p l a i n e d the l a w - o f - t h e - c a s e d o c t r i n e as f o l l o w s : 

"The purpose of the d o c t r i n e i s t o b r i n g an end t o 
l i t i g a t i o n by f o r e c l o s i n g the p o s s i b i l i t y of 
r e p e a t e d l y l i t i g a t i n g an i s s u e a l r e a d y d e c i d e d . ... 
However, the l a w - o f - t h e - c a s e d o c t r i n e does not i n 
a l l c i r c u m s t a n c e s r e q u i r e r i g i d adherence t o r u l i n g s 
made at an e a r l i e r stage of a case. The d o c t r i n e 
d i r e c t s a c o u r t ' s d i s c r e t i o n ; i t does not l i m i t a 
c o u r t ' s power. The l a w - o f - t h e - c a s e d o c t r i n e i s one 
of p r a c t i c e or c o u r t p o l i c y , not of i n f l e x i b l e law 

789 So. 2d a t 846 n.4. 

A l t h o u g h t h i s c o u r t h e l d i n the f i r s t a p p e a l t h a t the 

t r i a l c o u r t had c o n s i d e r e d e v i d e n c e o u t s i d e the p l e a d i n g s i n 

r e n d e r i n g i t s o r d e r s of d i s m i s s a l , the f a c t s upon which t h a t 

h o l d i n g was based have now changed. The r e c o r d now c o n t a i n s 

i n f o r m a t i o n d i r e c t l y from the t r i a l c o u r t i n which the t r i a l 

c o u r t e x p l a i n s t h a t i t d i d not c o n s i d e r e v i d e n c e o u t s i d e the 

p l e a d i n g s i n r u l i n g on the motions t o d i s m i s s . The whole 

purpose of the r e v e r s a l was t o a s s u r e t h a t the c o u r t had 

f o l l o w e d p r o p e r p r o c e d u r e s b e f o r e Drees's case was summarily 

d i s p o s e d o f . That purpose would have been s e r v e d by a l l o w i n g 

Drees an o p p o r t u n i t y t o p r e s e n t a d d i t i o n a l e v i d e n c e had the 
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motions t o d i s m i s s been c o n v e r t e d t o motions f o r a summary 

judgment; however, t h a t purpose has now been e q u a l l y s e r v e d by 

the t r i a l c o u r t ' s r u l i n g on the motions t o d i s m i s s w i t h o u t i t s 

c o n s i d e r i n g any m a t e r i a l o u t s i d e the p l e a d i n g s . A c c o r d i n g l y , 

based on the p a r t i c u l a r f a c t s adduced on remand, we h o l d t h a t 

the l a w - o f - t h e - c a s e d o c t r i n e d i d not p r e v e n t the t r i a l c o u r t 

from r e e n t e r i n g a judgment d i s m i s s i n g the case. 

Drees next argues t h a t the t r i a l c o u r t e r r e d i n 

d i s m i s s i n g the a c t i o n . G e n e r a l r u l e s of p l e a d i n g r e q u i r e o n l y 

t h a t a c o m p l a i n a n t make "a s h o r t and p l a i n statement of the 

c l a i m showing t h a t the p l e a d e r i s e n t i t l e d t o r e l i e f . " R ule 

8 ( a ) ( 1 ) , A l a . R. C i v . P. Drees, however, e l e c t e d t o f i l e an 

11-page c o m p l a i n t w i t h r e f e r e n c e t o 15 e x h i b i t s t o t a l i n g 77 

pages. In the c o m p l a i n t , which was f i l e d on December 13, 

2007, Drees made the f o l l o w i n g a l l e g a t i o n s : A n g e l a Turner had 

been i n v o l v e d i n a c u s t o d y - m o d i f i c a t i o n d i s p u t e w i t h K i l e 

T urner, her former husband and a l i c e n s e d a t t o r n e y , s i n c e 

November 2005. D u r i n g the cust o d y p r o c e e d i n g s , which we w i l l 

r e f e r t o as "the Turner cu s t o d y case," Drees m a r r i e d A n g e l a . 

S u bsequently, K i l e , Sara Turner, K i l e ' s new w i f e , and R i c h a r d 

V i n c e n t , K i l e ' s a t t o r n e y i n the Turner cu s t o d y case, 
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s e p a r a t e l y c o n t a c t e d D e n i t a S t e i n b a c h Drees, Drees's former 

w i f e , and/or D e n i t a ' s a t t o r n e y i n an e f f o r t t o g a i n 

i n f o r m a t i o n r e g a r d i n g Drees and t o i n t e r f e r e w i t h Drees's 

cus t o d y case a g a i n s t D e n i t a . Through those e f f o r t s , V i n c e n t 

o b t a i n e d a c e r t i f i e d copy of a p r o t e c t i o n - f r o m - a b u s e o r d e r 

("the PFA order") t h a t had been e n t e r e d by a Nebraska c o u r t i n 

2004 a g a i n s t Drees; the PFA o r d e r was o b t a i n e d by D e n i t a and 

was i n f o r c e u n t i l June 2005, when i t e x p i r e d w i t h o u t h a v i n g 

been v i o l a t e d . Drees m a i n t a i n s t h a t D e n i t a had made 

g r o u n d l e s s a c c u s a t i o n s of abuse a g a i n s t him i n o r d e r t o o b t a i n 

the PFA o r d e r ; t h a t she had s i n c e been committed t o a 

p s y c h i a t r i c f a c i l i t y ; and t h a t , d e s p i t e the d e f e n d a n t s ' 

e f f o r t s t o o b s t r u c t h i s c u s t o d y case, he e v e n t u a l l y g a i n e d 

c u s t o d y of the c o u p l e ' s t h r e e c h i l d r e n , p r o v i n g t h a t the abuse 

a l l e g a t i o n s were f a l s e . 

On A p r i l 2, 2007, V i n c e n t , on b e h a l f of K i l e , f i l e d a 

motion i n the Turner cu s t o d y case a s s e r t i n g t h a t Drees had 

been c o n v i c t e d of domestic v i o l e n c e upon D e n i t a . D u r i n g the 

t r i a l of the Turner cu s t o d y case i n May 2007, V i n c e n t s t a t e d 

on f o u r s e p a r a t e o c c a s i o n s t h a t Drees had been c o n v i c t e d of 

h a v i n g committed domestic v i o l e n c e not o n l y a g a i n s t D e n i t a , 
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but a l s o a g a i n s t one of Drees's c h i l d r e n . K i l e a l s o s t a t e d 

under oath t h a t Drees had been c o n v i c t e d of domestic v i o l e n c e 

a g a i n s t D e n i t a and a g a i n s t one of Drees's c h i l d r e n . Drees 

a s s e r t s t h a t , as t r a i n e d and l i c e n s e d a t t o r n e y s , b o t h K i l e and 

V i n c e n t knew t h a t Drees had never been c o n v i c t e d of domestic 

v i o l e n c e . Drees m a i n t a i n s t h a t K i l e ' s and V i n c e n t ' s 

statements were made i n o r d e r f o r K i l e t o g a i n c u s t o d y of K i l e 

and Angela's c h i l d r e n , t o g a i n c h i l d s u pport from A n g e l a , and 

t o a v o i d any c h i l d - s u p p o r t o b l i g a t i o n s t o A n g e l a . A c c o r d i n g 

t o Drees, V i n c e n t b e n e f i t e d from h i s statements by r e c e i v i n g 

over $50,000 i n a t t o r n e y ' s f e e s from K i l e and K i l e ' s mother. 

On June 14, 2007, the judge p r e s i d i n g over the Turner 

c u s t o d y case e n t e r e d a judgment t r a n s f e r r i n g c u s t o d y of the 

Turner c h i l d r e n t o K i l e . That judgment c o n t a i n e d two 

s e p a r a t e , but r e l a t e d , f i n d i n g s t h a t Drees had been c o n v i c t e d 

of domestic v i o l e n c e a g a i n s t D e n i t a and a g a i n s t one of Drees's 

c h i l d r e n . A n g e l a , through her a t t o r n e y , a l e r t e d the t r i a l 

judge d u r i n g the t r i a l and i n p o s t t r i a l motions t h a t , i n f a c t , 

Drees had not been c o n v i c t e d of domestic v i o l e n c e . A c c o r d i n g 

t o Drees, the t r i a l judge d i d not g r a n t any motion f i l e d by 

A n g ela t o c o r r e c t the judgment. Subs e q u e n t l y , p u b l i c 
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documents r e c o r d i n g the statements made by K i l e and V i n c e n t 

were " f r e e l y d i s s e m i n a t e d i n the community," i n c l u d i n g the 

s c h o o l two of Drees's c h i l d r e n a t t e n d e d . 

In October 2007, Drees f i l e d a " T h i r d P a r t y M o t i o n t o 

Expunge F a l s e I n f o r m a t i o n from the Record" i n the Turner 

cus t o d y case. At the h e a r i n g on t h a t motion, Drees, through 

h i s a t t o r n e y , r e p r e s e n t e d t h a t he had never been c o n v i c t e d of 

domestic v i o l e n c e and r e q u e s t e d t h a t K i l e and V i n c e n t produce 

any e v i d e n c e t o support t h e i r c o n t e n t i o n t h a t he had been. 

V i n c e n t r e p l i e d , " W e l l , the r e c o r d speaks f o r i t s e l f . " The 

judge s u b s e q u e n t l y amended the Turner c u s t o d y - m o d i f i c a t i o n 

judgment t o remove any f i n d i n g t h a t Drees had been c o n v i c t e d 

of domestic v i o l e n c e and t o i n s e r t a f i n d i n g t h a t o n l y the PFA 

o r d e r had been e n t e r e d a g a i n s t Drees. N e i t h e r K i l e nor 

V i n c e n t ever r e t r a c t e d t h e i r statements i n c o u r t or t o "the 

community," ever a p o l o g i z e d t o Drees, or ever showed any 

remorse. 

In count one of h i s c o m p l a i n t , Drees a l l e g e d t h a t K i l e 

and V i n c e n t had i n v a d e d h i s p r i v a c y by " w r o n g f u l l y i n t r u d i n g 

i n t o h i s s o l i c i t u d e and s e c l u s i o n of h i s p r i v a t e a f f a i r s and 

concerns i n a manner t h a t c l e a r l y and p u b l i c l y v i o l a t e s the 
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o r d i n a r y d e c e n c i e s of human b e h a v i o r and p u t t i n g [Drees] i n a 

f a l s e l i g h t i n h i s community and p r o f e s s i o n . " In count two, 

Drees a l l e g e d t h a t K i l e and V i n c e n t had committed "abuse of 

p r o c e s s on h i s person when they knowingly, i n t e n t i o n a l l y and 

d e l i b e r a t e l y o r c h e s t r a t e d a g u i l t y c o n v i c t i o n f o r domestic 

v i o l e n c e t h a t t h e y knew or i n the e x e r c i s e of r e a s o n a b l e c a r e , 

s h o u l d have known, and was f a l s e . " In count t h r e e , Drees 

a v e r r e d t h a t K i l e and V i n c e n t had " i n t e n d e d t o i n f l i c t 

e m o t i o n a l d i s t r e s s on [Drees] when the y made him g u i l t y and 

c o n v i c t e d him of an erroneous and f a l s e f e l o n y crime a g a i n s t 

h i s e x - w i f e and one of h i s c h i l d r e n . " In count f o u r , Drees 

a s s e r t e d t h a t K i l e and V i n c e n t had a c t e d " w i t h such extreme 

and outrageous misconduct when they o r c h e s t r a t e d , manufactured 

and o t h e r w i s e f a l s e l y s t a t e d t h a t [Drees] was g u i l t y and 

c o n v i c t e d of the f e l o n y crime of domestic v i o l e n c e a g a i n s t h i s 

e x - w i f e and one of h i s c h i l d r e n . " Drees c l a i m e d t h a t the 

statements and a c t i o n s of K i l e and V i n c e n t c o s t him over 

$150,000 i n l o s t b i l l a b l e h ours, t h r e a t e n e d h i s c u r r e n t 

employment, i m p a i r e d h i s a b i l i t y t o o b t a i n employment, 

s t r a i n e d h i s r e l a t i o n s h i p w i t h Angela and h i s t h r e e c h i l d r e n , 

caused him g r e a t mental a n g u i s h , and f o r c e d him t o i n c u r over 
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$9,490 i n l e g a l f e e s and c o s t s . Drees demanded compensatory 

and p u n i t i v e damages i n an u n s t a t e d amount t o be d e t e r m i n e d by 

a j u r y . 

In h i s amended c o m p l a i n t , f i l e d on January 4, 2008, Drees 

added Sara as a defendant. A f t e r a d o p t i n g a l l the f a c t u a l 

a l l e g a t i o n s and c l a i m s a s s e r t e d i n the o r i g i n a l c o m p l a i n t , 

Drees made the f o l l o w i n g a d d i t i o n a l a l l e g a t i o n s : Sara i s a 

l i c e n s e d p r a c t i c i n g a t t o r n e y . Sara had " a g g r e s s i v e l y " 

c o n t a c t e d D e n i t a , who Sara knew had p s y c h i a t r i c problems, over 

15 times s i n c e the s p r i n g of 2006 i n o r d e r t o o b t a i n 

d e t r i m e n t a l i n f o r m a t i o n about Drees t h a t c o u l d be used t o 

support K i l e ' s p e t i t i o n i n the Turner c u s t o d y case. Those 

c o n t a c t s by Sara o c c u r r e d d u r i n g Drees's own c u s t o d y case 

a g a i n s t D e n i t a ; t h e y caused D e n i t a g r e a t mental d i s t r e s s t h a t 

e x a c e r b a t e d her p s y c h i a t r i c problems, which s u b s e q u e n t l y 

p r e v e n t e d D e n i t a from h a v i n g u n s u p e r v i s e d v i s i t a t i o n w i t h the 

Dreeses' c h i l d r e n f o r over s i x months; and they i n t e r f e r e d 

w i t h the Dreeses' c u s t o d y p r o c e e d i n g s . K i l e used the 

i n f o r m a t i o n Sara had o b t a i n e d t o t h r e a t e n Drees i n an e f f o r t 

t o g a i n Drees's a s s i s t a n c e w i t h K i l e ' s c u s t o d y p e t i t i o n . 

S ara, i n an e f f o r t t o p l a c e Drees i n a f a l s e l i g h t b e f o r e h i s 
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f a m i l y , h i s f r i e n d s , and the community, and t o i n f l u e n c e the 

outcome of the Turner cu s t o d y c a s e , s t a t e d " t o p u b l i c and 

p r i v a t e persons i n person and i n documents" t h a t Drees had 

been c o n v i c t e d of domestic v i o l e n c e a g a i n s t D e n i t a and a g a i n s t 

one of Drees's c h i l d r e n . On November 21, 2007, Drees sent 

Sara a l e t t e r a d v i s i n g her t h a t he c o n s i d e r e d her statements 

and conduct a c t i o n a b l e and a d v i s i n g Sara of h i s i n t e n t t o f i l e 

a c i v i l a c t i o n a g a i n s t her and t o i n i t i a t e a c o m p l a i n t w i t h 

the Alabama S t a t e Bar s e e k i n g the t e r m i n a t i o n of her l i c e n s e 

t o p r a c t i c e law u n l e s s she or her a t t o r n e y c o n t a c t e d him " t o 

d i s c u s s how t h i s wrong can be r i g h t e d and the damage 

r e p a i r e d . " Sara responded t h r o u g h c o u n s e l t o A n g e l a ' s 

a t t o r n e y , r e q u e s t i n g t h a t Drees cease and d e s i s t any 

communication w i t h Sara. A l t h o u g h Angela's a t t o r n e y d i d not 

r e p r e s e n t Drees, the a t t o r n e y charged Drees f o r her time spent 

i n r e l a y i n g t h a t i n f o r m a t i o n . On November 30, 2007, Sara, i n 

an e f f o r t t o i n t i m i d a t e , h a r a s s , and s i l e n c e Drees, "abused 

the j u d i c i a l system" by f i l i n g a n o n p a r t y motion f o r contempt 

a g a i n s t Drees i n the Turner cu s t o d y case d e s p i t e knowing t h a t 

Drees was not a p a r t y t o t h a t a c t i o n and, as Drees a s s e r t s , 

t h a t t h a t c o u r t had no j u r i s d i c t i o n over Drees. 
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"On r e v i e w of a judgment of d i s m i s s a l , the 
judgment i s not e n t i t l e d t o a p r e s u m p t i o n of 
c o r r e c t n e s s . A l l e n v. Johnny Baker H a u l i n g , I n c . , 
545 So. 2d 771, 772 ( A l a . C i v . App. 1989) . The 
a p p r o p r i a t e s t a n d a r d of r e v i e w i s whether the 
p l a i n t i f f c o u l d prove any s e t of c i r c u m s t a n c e s t h a t 
would e n t i t l e the p l a i n t i f f t o r e l i e f . Rule 
1 2 ( b ) ( 6 ) , A l a . R. C i v . P.; R a l e y v. C i t i b a n c of  
A l a b a m a / A n d a l u s i a , 474 So. 2d 640, 641 ( A l a . 1985); 
H i l l v. F a l l e t t a , 589 So. 2d 746 ( A l a . C i v . App. 
1991). In r e v i e w i n g a d i s m i s s a l , t h i s C ourt does not 
c o n s i d e r whether the p l a i n t i f f w i l l u l t i m a t e l y 
p r e v a i l , but o n l y whether the p l a i n t i f f may p o s s i b l y 
p r e v a i l . Fontenot v. B r a m l e t t , 470 So. 2d 669, 671 
( A l a . 1985); R i c e v. U n i t e d I n s . Co. of America, 465 
So. 2d 1100, 1101 ( A l a . 1984). A d i s m i s s a l i s p r o p e r 
o n l y when i t appears beyond doubt t h a t the p l a i n t i f f 
can prove no s e t of f a c t s i n support of the c l a i m 
t h a t would e n t i t l e the p l a i n t i f f t o r e l i e f . G a r r e t t  
v. Hadden, 495 So. 2d 616, 617 ( A l a . 1986); H i l l v.  
K r a f t , I n c . , 496 So. 2d 768, 769 ( A l a . 1986). A 
d i s m i s s a l i s d i f f e r e n t from a summary judgment, and 
more d i f f i c u l t t o o b t a i n than a summary judgment. To 
get a summary judgment, the movant must show t h a t 
t h e r e i s no genuine i s s u e of m a t e r i a l f a c t and t h a t 
the movant i s e n t i t l e d t o a judgment as a m a t t e r of 
law. Rule 5 6 ( c ) , A l a . R. C i v . P.; Bussey v. John  
Deere Co., 531 So. 2d 860 ( A l a . 1988)." 

Green v. Nemish, 652 So. 2d 243, 244 ( A l a . 1994). F u r t h e r , 

" ' [ t ] h e w e l l - u n d e r s t o o d p o s i t i o n of an 
a p p e l l a t e c o u r t r e v i e w i n g the g r a n t of a 
motion t o d i s m i s s i s , t a k i n g the  
a l l e g a t i o n s of the c o m p l a i n t most s t r o n g l y  
i n f a v o r of the p l e a d e r , t o determine 
whether the p l a i n t i f f c o u l d prove any s e t 
of f a c t s i n s u p p o r t of h i s c l a i m which 
would e n t i t l e him t o r e l i e f . Rule 12, [ A l a . 
R. C i v . P . ] , and commentary.' 
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"Jones v. Lee County Commission, 394 So. 2d 928, 930 
( A l a . 1981) (emphasis added)." 

Holway v. Wanschek, 690 So. 2d 429, 431 ( A l a . C i v . App. 1997) . 

C o n s t r u i n g the a l l e g a t i o n s i n the o r i g i n a l c o m p l a i n t and 

the amended c o m p l a i n t most s t r o n g l y i n f a v o r of Drees, we f i n d 

t h a t Drees premises h i s a c t i o n a g a i n s t the defendants on (1) 

the d e f e n d a n t s ' h a v i n g c o n t a c t e d h i s former w i f e and/or her 

a t t o r n e y i n o r d e r t o g a t h e r d e t r i m e n t a l i n f o r m a t i o n about 

Drees t h a t c o u l d be used t o advance K i l e ' s p e t i t i o n i n the 

Turner c u s t o d y case, (2) K i l e ' s and V i n c e n t ' s h a v i n g 

m i s r e p r e s e n t e d t o the judge i n the Turner c u s t o d y case on 

m u l t i p l e o c c a s i o n s t h a t Drees had been c o n v i c t e d of domestic 

v i o l e n c e a g a i n s t h i s former w i f e and a g a i n s t one of Drees's 

c h i l d r e n , (3) K i l e ' s and V i n c e n t ' s h a v i n g c o n v i n c e d the judge 

i n the Turner c u s t o d y case t o i n c l u d e a f i n d i n g i n i t s f i n a l 

judgment t h a t Drees had been c o n v i c t e d of domestic v i o l e n c e , 

as t h e y had m i s r e p r e s e n t e d t o the c o u r t , (4) the d e f e n d a n t s ' 

h a v i n g d i s s e m i n a t e d p u b l i c documents t o Drees's "community" 

c o n t a i n i n g K i l e ' s and V i n c e n t ' s m i s r e p r e s e n t a t i o n s , (5) Sara's 

h a v i n g made statements o u t s i d e j u d i c i a l p r o c e e d i n g s t h a t Drees 

had been c o n v i c t e d of domestic v i o l e n c e a g a i n s t h i s former 

w i f e and a g a i n s t one of Drees's c h i l d r e n , and (5) Sara's 
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h a v i n g f i l e d a nonparty contempt motion a g a i n s t Drees i n the 

Turner c u s t o d y case. 

The t r i a l c o u r t d i s m i s s e d the a c t i o n . The t r i a l c o u r t 

reasoned t h a t most of Drees's c l a i m s arose from " a b s o l u t e l y 

p r i v i l e g e d " statements made i n c o n j u n c t i o n w i t h j u d i c i a l 

p r o c e e d i n g s . See Walker v. M a j o r s , 496 So. 2d 726 ( A l a . 

1986). As t o those c l a i m s based on conduct or statements 

o c c u r r i n g o u t s i d e the j u d i c i a l p r o c e e d i n g s , the t r i a l c o u r t 

c o n c l u d e d t h a t Drees had f a i l e d t o a l l e g e s u f f i c i e n t f a c t s t o 

s t a t e a c t i o n a b l e c l a i m s of i n v a s i o n of p r i v a c y , abuse of 

p r o c e s s , or the t o r t of outrageous c o n d u c t / i n t e n t i o n a l 

i n f l i c t i o n of e m o t i o n a l d i s t r e s s . See A r c h i e v. E n t e r p r i s e  

Hosp. & N u r s i n g Home, 508 So. 2d 693, 694-95 ( A l a . 1987) 

( h o l d i n g t h a t a c l a i m a l l e g i n g i n t e n t i o n a l i n f l i c t i o n of 

e m o t i o n a l d i s t r e s s and a c l a i m a l l e g i n g outrageous conduct 

a c t u a l l y s t a t e the same cause of a c t i o n ) . 

In h i s "statement of i s s u e s , " c o n t a i n e d i n h i s p r i n c i p a l 

a p p e l l a t e b r i e f , Drees l i s t s the f o l l o w i n g f o u r i s s u e s : 

"1. Does j u d i c i a l p r o c e e d i n g immunity p r o t e c t 
l a w y e r s and t h e i r c l i e n t s who l i e i n c o u r t and 
manufacture f a l s e e v i d e n c e so as t o win t h e i r cases? 

"2. Does f a l s e l y c o n v i c t i n g someone of a f e l o n y 
crime t h a t he has never committed and f i l i n g a 
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contempt a c t i o n a g a i n s t him when he seeks t o c o r r e c t 
s a i d f a l s e c o n v i c t i o n c o n s t i t u t e abuse of p r o c e s s 
and i n v a s i o n of p r i v a c y s u f f i c i e n t t o award damages? 

"3. Does the i n t e n t i o n a l a c t of d i s s e m i n a t i n g f a l s e 
i n f o r m a t i o n r e g a r d i n g a p e r s o n t o t h i r d p a r t i e s 
o u t s i d e of a c o u r t p r o c e e d i n g c o n s t i t u t e p o r t r a y i n g 
t h a t person i n a f a l s e l i g h t ? 

"4. Do the i n t e n t i o n a l a c t s of i n t e r f e r i n g w i t h a 
n o n p a r t y t o i n c l u d e c o n t a c t i n g t h e i r ex-spouse, 
c o n t a c t i n g t h e i r c h i l d r e n ' s s c h o o l p e r s o n n e l , 
i n v a d i n g t h e i r p r i v a t e f i n a n c e s and t h e i r p l a c e of 
employment s u f f i c i e n t [ s i c ] t o c o n s t i t u t e 
i n t e n t i o n a l i n f l i c t i o n of e m o t i o n a l d i s t r e s s as w e l l 
as the t o r t of o u trage when committed by t h r e e 
l i c e n s e d a t t o r n e y s ? " 

However, Drees a c t u a l l y argues o n l y t h a t the a b s o l u t e 

p r i v i l e g e does not s h i e l d K i l e and V i n c e n t from c i v i l 

l i a b i l i t y f o r i n t e n t i o n a l l y and m a l i c i o u s l y m i s r e p r e s e n t i n g t o 

the judge i n the Turner c u s t o d y case t h a t Drees had been 

c o n v i c t e d of domestic v i o l e n c e and does not p r o t e c t Sara f o r 

u s i n g her s u p e r i o r l e g a l knowledge t o h a r a s s Drees by f i l i n g 

a f r i v o l o u s contempt motion i n the c o u r t p r e s i d i n g over the 

Turner c u s t o d y case. Drees does not argue t h a t the t r i a l 

c o u r t e r r e d i n d i s m i s s i n g any c l a i m s based on the d e f e n d a n t s ' 

a l l e g e d l y c o n t a c t i n g h i s former w i f e i n p r e p a r a t i o n f o r the 

Turner c u s t o d y case, a l l e g e d l y c o n v i n c i n g the judge i n the 

Turner c u s t o d y case t o i n c l u d e t h e i r a l l e g e d 
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m i s r e p r e s e n t a t i o n s i n h i s f i n a l judgment, and a l l e g e d l y 

d i s s e m i n a t i n g those a l l e g e d m i s r e p r e s e n t a t i o n s t o t h i r d 

p a r t i e s t hrough documents and Sara's s t a t e m e n t s . Hence, we 

c o n c l u de t h a t Drees has waived any argument t h a t the t r i a l 

c o u r t e r r e d i n d i s m i s s i n g those c l a i m s , and we w i l l not 

d i s c u s s those c l a i m s f u r t h e r . See Rogers & W i l l a r d , I n c . v.  

Harwood, 999 So. 2d 912, 923 ( A l a . C i v . App. 2007) ("This 

c o u r t w i l l not c o n s i d e r on a p p e a l i s s u e s t h a t are not p r o p e r l y 

p r e s e n t e d and argued i n b r i e f . " ) . 

We r e j e c t Drees's argument t h a t the t r i a l c o u r t e r r e d i n 

d i s m i s s i n g the c l a i m a g a i n s t Sara a r i s i n g out her f i l i n g a 

contempt motion a g a i n s t Drees. Drees argues o n l y t h a t Sara, 

as a l i c e n s e d and p r a c t i c i n g a t t o r n e y , s h o u l d not be immune 

from s u i t f o r f i l i n g a p l e a d i n g d e s i g n e d s o l e l y t o i n t i m i d a t e 

or h a r a s s him. However, the t r i a l c o u r t d i d not d i s m i s s t h a t 

c l a i m based on immunity. I n s t e a d , the t r i a l c o u r t d i s m i s s e d 

t h a t c l a i m because i t d e termined t h a t the f a c t u a l a l l e g a t i o n s 

c o n t a i n e d i n the amended c o m p l a i n t d i d not amount t o abuse of 

p r o c e s s . See P r e s k i t t v. Lyons, 865 So. 2d 424, 430 ( A l a . 

2003) ("This Court has h e l d t h a t i n o r d e r t o prove the t o r t of 

abuse of p r o c e s s , a p l a i n t i f f must prove: '"(1) the e x i s t e n c e 
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of an u l t e r i o r purpose; 2) a w r o n g f u l use of p r o c e s s , and 3) 

m a l i c e . " ' " ( q u o t i n g W i l l i s v. P a r k e r , 814 So. 2d 857, 865 

(A l a . 2001), q u o t i n g i n t u r n C.C. & J . , I n c . v. Hagood, 711 

So. 2d 947, 950 ( A l a . 1 9 9 8 ) ) ) . On a p p e a l , Drees makes no 

argument t h a t the t r i a l c o u r t e r r e d i n t h a t r e s p e c t or t h a t he 

a c t u a l l y p l e a d e d s u f f i c i e n t f a c t s t o s t a t e a c l a i m of abuse of 

p r o c e s s . Drees a l s o makes no argument t h a t the c l a i m c o u l d be 

c o n s t r u e d so as t o s t a t e any o t h e r c o g n i z a b l e cause of a c t i o n . 

The t r i a l c o u r t a l s o c o r r e c t l y d i s m i s s e d those c l a i m s 

a r i s i n g out K i l e ' s and V i n c e n t ' s a l l e g e d m i s r e p r e s e n t a t i o n s 

made i n the course of the Turner custody case. P e r t i n e n t 

statements made i n the course of j u d i c i a l p r o c e e d i n g s are 

a b s o l u t e l y p r i v i l e g e d . O'Barr v. F e i s t , 292 A l a . 440, 445-46, 

296 So. 2d 152, 156-57 (1974). In t h i s case, the statements 

imputed t o K i l e and V i n c e n t a l l concern a matter p e r t i n e n t t o 

a c h i l d - c u s t o d y p r o c e e d i n g , namely, the c o n v i c t i o n of domestic 

v i o l e n c e by a p o t e n t i a l c u s t o d i a n . See A l a . Code 1975, § 30¬

3-131 ( c r e a t i n g r e b u t t a b l e presumption t h a t i t i s a g a i n s t the 

b e s t i n t e r e s t s of a c h i l d t o be p l a c e d i n t o c u s t o d y of 

p e r p e t r a t o r of domestic v i o l e n c e ) . A b s o l u t e l y p r i v i l e g e d 

s t a t e m e n t s , no matter how f a l s e or m a l i c i o u s , cannot be made 
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the b a s i s of c i v i l l i a b i l i t y . O'Barr, 292 A l a . a t 445, 296 

So. 2d a t 156; see a l s o Walker v. M a j o r s , 496 So. 2d 726 ( A l a . 

1986). That r u l e a p p l i e s e q u a l l y t o c l a i m s o t h e r than those 

based on de f a m a t i o n . See B u t l e r v. Town of Argo, 871 So. 2d 

1, 12-13 ( A l a . 2003) ( h o l d i n g t h a t a b s o l u t e l e g i s l a t i v e 

p r i v i l e g e extends t o i n v a s i o n - o f - p r i v a c y c l a i m s ) ; see a l s o  

O'Barr, 292 A l a . a t 445, 296 So. 2d a t 156 ( d e f i n i n g "an 

a b s o l u t e l y p r i v i l e g e d communication" as "'one i n r e s p e c t of 

which, by reason of the o c c a s i o n on which, or the ma t t e r i n 

r e f e r e n c e t o which, i t i s made, no remedy can be had i n a  

c i v i l a c t i o n ' " ( q u o t i n g 50 Am. J u r . 2d L i b e l & S l a n d e r § 193, 

p. 696) (emphasis added)). Even assuming, as Drees has 

a l l e g e d , t h a t K i l e and V i n c e n t w i l l f u l l y and m a l i c i o u s l y 

m i s r e p r e s e n t e d t h a t Drees had been c o n v i c t e d of domestic 

v i o l e n c e i n o r d e r t o p l a c e Drees i n a f a l s e l i g h t and t o 

i m p r o p e r l y i n f l u e n c e the outcome of the Turner c u s t o d y case, 

Drees cannot r e c o v e r c i v i l damages a g a i n s t them. Hence, Drees 

has f a i l e d t o s t a t e any c l a i m upon which r e l i e f can be 

g r a n t e d . 

In h i s b r i e f t o t h i s c o u r t , Drees b a s i c a l l y argues t h a t , 

by a p p l y i n g the a b s o l u t e p r i v i l e g e t o statements made i n 
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j u d i c i a l p r o c e e d i n g s , the law f o s t e r s p e r j u r y and rewards 

m a n i p u l a t i v e l i t i g a n t s . However, i n f o r m u l a t i n g the 

p r i v i l e g e , our supreme c o u r t has r e c o g n i z e d t h a t 

" ' [ t ] h e p r i v i l e g e i s a m a t ter of p u b l i c p o l i c y , and 
i s not i n t e n d e d so much f o r the p r o t e c t i o n of those 
engaged i n the p u b l i c s e r v i c e and i n the enactment 
and a d m i n i s t r a t i o n of law, as f o r the promotion of 
the p u b l i c w e l f a r e , the purpose b e i n g t h a t members 
of the l e g i s l a t u r e , judges of c o u r t s , j u r o r s , 
l a w y e r s , and w i t n e s s e s may speak t h e i r minds f r e e l y 
and e x e r c i s e t h e i r r e s p e c t i v e f u n c t i o n s w i t h o u t 
i n c u r r i n g the r i s k of a c r i m i n a l p r o s e c u t i o n or an 
a c t i o n f o r the r e c o v e r y of damages.'" 

O'Barr, 292 A l a . a t 445, 296 So. 2d a t 156 ( q u o t i n g 50 Am. 

J u r . 2d L i b e l and S l a n d e r § 193, p. 696). I t cannot be 

d i s c o u n t e d t h a t p e r j u r y and f a b r i c a t e d e v i d e n c e s h o u l d not be 

encouraged, but the law h o l d s t h a t those e v i l s "'"'can and 

s h o u l d be exposed a t t r i a l , and the l e g a l system encourages 

and e x p e c t s l i t i g a n t s t o r o o t them out as e a r l y as 

p o s s i b l e . . . . ' " ' " E.S.R. v. Madison County Dep't of Human 

R e s 1 1 So. 3d 227, 236 ( A l a . C i v . App. 2008) ( q u o t i n g H a l l 

v. H a l l , 587 So. 2d 1198, 1201 ( A l a . 1991), q u o t i n g i n t u r n 

T r a v e l e r s Indemnity Co. v. Gore, 761 F.2d 1549, 1552 (11th 

C i r . 1985), q u o t i n g i n t u r n Great C o a s t a l E x press v. 

I n t e r n a t i o n a l Bhd. of Teamsters, C h a u f f e u r s , Warehousemen & 

H e l p e r s of America, 675 F.2d 1349, 1357 (4th C i r . 1982)). 
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I r r e s p e c t i v e of Drees's arguments, the s i m p l e f a c t remains 

t h a t , under Alabama law, a c l a i m f o r c i v i l damages may not 

r e s t on p e r t i n e n t s tatements made i n the course of j u d i c i a l 

p r o c e e d i n g s . 

Drees a l s o argues t h a t the a b s o l u t e p r i v i l e g e does not 

s h i e l d a p a r t y from c r i m i n a l r e s p o n s i b i l i t y f o r p e r j u r e d 

t e s t i m o n y or f a b r i c a t e d e v i d e n c e . We need not address t h a t 

argument. Drees i s not a p r o s e c u t o r s e e k i n g t o h o l d the 

d efendants c r i m i n a l l y r e s p o n s i b l e f o r t h e i r a l l e g e d p e r j u r y 

or c r i m i n a l c o n s p i r a c y t o commit p e r j u r y ; he i s a p r i v a t e 

i n d i v i d u a l s e e k i n g c i v i l damages based on a l l e g e d l y f a l s e and 

m a l i c i o u s statements made i n the c o n t e x t of a c h i l d - c u s t o d y 

case, which Alabama law does not a l l o w . H i s arguments i n t h i s 

v e i n are t o t a l l y u n a v a i l i n g . 

Drees f i n a l l y argues t h a t K i l e and V i n c e n t , b o t h a l l e g e d 

t o be l i c e n s e d a t t o r n e y s , cannot be immune from c i v i l 

l i a b i l i t y f o r a l l e g e d l y l y i n g under oath and m i s r e p r e s e n t i n g 

the e v i d e n c e . In s upport of t h a t argument, Drees r e l i e s 

p r i m a r i l y upon the U n i t e d S t a t e s Supreme C o u r t ' s statement i n 

Scheuer v.Rhodes, 416 U.S. 232 (1974), o v e r r u l e d on o t h e r 

grounds, Harlow v. F i t z g e r a l d , 457 U.S. 800 (1982), t h a t , 
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"when a s t a t e o f f i c e r a c t s under a s t a t e law i n a 
manner v i o l a t i v e of the F e d e r a l C o n s t i t u t i o n , he 

"'comes i n t o c o n f l i c t w i t h the s u p e r i o r 
a u t h o r i t y of t h a t C o n s t i t u t i o n , and he i s 
i n t h a t case s t r i p p e d of h i s o f f i c i a l or 
r e p r e s e n t a t i v e c h a r a c t e r and i s s u b j e c t e d 
i n h i s person t o the consequences of h i s 
i n d i v i d u a l conduct. The S t a t e has no power 
t o i m p a r t t o him any immunity from 
r e s p o n s i b i l i t y t o the supreme a u t h o r i t y of 
the U n i t e d S t a t e s . ' " 

416 U.S. a t 237 ( q u o t i n g Ex p a r t e Young, 209 U.S. 123, 159-60 

(1908)). Drees e s s e n t i a l l y argues t h a t , based on Scheuer, 

l i c e n s e d a t t o r n e y s , as o f f i c e r s of the c o u r t , who 

i n t e n t i o n a l l y m i s r e p r e s e n t e v i d e n c e so as t o d e p r i v e a 

l i t i g a n t of due p r o c e s s f a l l o u t s i d e the p r o t e c t i o n of the 

a b s o l u t e p r i v i l e g e r e c o g n i z e d by s t a t e law. We note t h a t 

Drees d i d not r a i s e i n h i s responses t o K i l e ' s or V i n c e n t ' s 

motions t o d i s m i s s any argument t h a t the a b s o l u t e j u d i c i a l 

p r i v i l e g e i s s u b j e c t t o such an e x c e p t i o n , so we w i l l not 

address t h a t c o n t e n t i o n , see Andrews v. M e r r i t t O i l Co., 612 

So. 2d 409, 410 ( A l a . 1992) ("This Court cannot c o n s i d e r 

arguments r a i s e d f o r the f i r s t time on a p p e a l ; r a t h e r , our 

r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and arguments c o n s i d e r e d 

by the t r i a l c o u r t . " ) , except t o s t a t e t h a t i t appears 

c o n t r a r y t o l o n g s t a n d i n g Alabama law, see Adams v. Alabama 
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Lime & Stone Corp., 225 A l a . 174, 142 So. 424 (1932) 

( r e c o g n i z i n g t h a t f a l s e statements u t t e r e d by c o u n s e l d u r i n g 

the course of j u d i c i a l p r o c e e d i n g s are a b s o l u t e l y p r i v i l e g e d 

so l o n g as t h e y are r e l e v a n t t o the s u b j e c t i n q u i r y ) , and 

Lawson v. H i c k s , 38 A l a . 279 (1862), and the law of o t h e r 

s t a t e s . See Restatement (Second) of T o r t s § 586 (1977) ("An 

a t t o r n e y a t law i s a b s o l u t e l y p r i v i l e g e d t o p u b l i s h defamatory 

m a t t e r c o n c e r n i n g another i n communications p r e l i m i n a r y t o a 

proposed j u d i c i a l p r o c e e d i n g , or i n the i n s t i t u t i o n o f , or 

d u r i n g the course and as a p a r t o f , a j u d i c i a l p r o c e e d i n g i n 

which he p a r t i c i p a t e s as c o u n s e l , i f i t has some r e l a t i o n t o 

the p r o c e e d i n g . " ) . 

Drees has f a i l e d t o p r e s e n t t h i s c o u r t w i t h any sound 

reasons f o r h o l d i n g the t r i a l c o u r t i n e r r o r . T h e r e f o r e , we 

a f f i r m the judgment of the t r i a l c o u r t d i s m i s s i n g the a c t i o n . 

The a p p e l l e e s are awarded a t t o r n e y f e e s on a p p e a l i n the 

amount of $1,000 each. 

APPLICATION OVERRULED; OPINION OF DECEMBER 18, 2009, 

WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

Pi t t m a n and Thomas, J J . , concur. 

Thompson, P.J., concurs s p e c i a l l y . 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g s p e c i a l l y . 

In the amended c o m p l a i n t i n t h i s a c t i o n , Hajo Drees, the 

p l a i n t i f f , a l l e g e d , among o t h e r t h i n g s , t h a t a t t o r n e y Sara 

Turner had i m p r o p e r l y made unt r u e statements o u t s i d e j u d i c i a l 

p r o c e e d i n g s t o the e f f e c t t h a t Drees had been c o n v i c t e d of 

domestic v i o l e n c e a g a i n s t h i s former w i f e and a g a i n s t one of 

h i s c h i l d r e n . A l t h o u g h such a c l a i m may be a c t i o n a b l e 

because, as Drees says, an a t t o r n e y i s not immune from 

l i a b i l i t y f o r c e r t a i n statements made o u t s i d e j u d i c i a l 

p r o c e e d i n g s , and thus the c l a i m s h o u l d not have been d i s m i s s e d 

on the p l e a d i n g s , Drees d i d not argue on appeal t h a t the t r i a l 

c o u r t had e r r e d i n d i s m i s s i n g t h a t c l a i m . A c c o r d i n g l y , t h i s 

c o u r t has no a l t e r n a t i v e but t o a f f i r m the t r i a l c o u r t ' s 

d i s m i s s a l of the c o m p l a i n t i n i t s e n t i r e t y . 
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