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v. 
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PITTMAN, Judge. 

T h i s a p p e a l , t r a n s f e r r e d t o t h i s c o u r t by the Alabama 

Supreme Court p u r s u a n t t o A l a . Code 1975, § 12-2-7(6), 

concerns a p u t a t i v e s e t t l e m e n t of a c l a i m f o r u n i n s u r e d -

m o t o r i s t ("UM") i n s u r a n c e b e n e f i t s a s s e r t e d by Amy L e i g h 
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Sudduth a g a i n s t Sagamore Insuran c e Company i n an a c t i o n f i l e d 

by Sudduth i n the Chambers C i r c u i t C o u r t . 

Sudduth's o r i g i n a l c o m p l a i n t , f i l e d i n A p r i l 2008, 

a s s e r t e d c l a i m s a g a i n s t two named d e f e n d a n t s : S h i r l e y Ann 

P h i l l i p s , who was the owner of a motor v e h i c l e t h a t a l l e g e d l y 

had c o l l i d e d w i t h an a u t o m o b i l e t h a t Sudduth was o p e r a t i n g on 

or about January 1, 2008; and an i n s u r a n c e company a f f i l i a t e d 

w i t h the American I n t e r n a t i o n a l Group, I n c . ("AIG"), 1 t h a t had 

a l l e g e d l y a f f o r d e d Sudduth UM i n s u r a n c e coverage under a 

p o l i c y naming her as an i n s u r e d . Of those d e f e n d a n t s , o n l y 

the AIG a f f i l i a t e was s e r v e d w i t h p r o c e s s . In August 2008, 

Sudduth amended her c o m p l a i n t t o add c l a i m s a g a i n s t Sagamore 

s e e k i n g an award of UM b e n e f i t s based upon the t h e o r y t h a t 

Sagamore had i s s u e d a u t o m o b i l e - i n s u r a n c e p o l i c i e s t o two 

p ersons w i t h whom Sudduth had been l i v i n g a t the time of 

Sudduth's a u t o m o b i l e ' s c o l l i s i o n between Sudduth's au t o m o b i l e 

and P h i l l i p s ' s motor v e h i c l e and t h a t UM b e n e f i t s under those 

p o l i c i e s extended t o Sudduth based upon her s t a t u s as a 

1 A l t h o u g h t h a t company was i d e n t i f i e d as "AIG C a s u a l t y 
Company" i n the c o m p l a i n t , the answer and subsequent f i l i n g s 
i n d i c a t e t h a t the a c t u a l AIG a f f i l i a t e was N a t i o n a l Union F i r e 
I n s u r a n c e Company of L o u i s i a n a . 
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r e s i d e n t of the named i n s u r e d s ' household. Sagamore answered 

the amended c o m p l a i n t i n September 2008, a d m i t t i n g t h a t i t s 

coverage extended t o Sudduth, as a member of the i n s u r e d s ' 

household, but d e n y i n g t h a t any b e n e f i t s were p a y a b l e under 

the p o l i c i e s . 

On October 3, 2008, Sudduth f i l e d a motion t o e n f o r c e 

what she c l a i m e d was a s e t t l e m e n t of her c l a i m s a g a i n s t 

Sagamore. A t t a c h e d t o the motion were c o p i e s of l e t t e r s sent 

and r e c e i v e d by c o u n s e l f o r Sagamore and Sudduth t h a t 

p e r t a i n e d t o the p u t a t i v e s e t t l e m e n t agreement. Because the 

outcome of t h i s a p p e a l t u r n s upon the c o n t e n t of those 

l e t t e r s , we w i l l quote from them a t l e n g t h . 

Sagamore's a t t o r n e y ' s l e t t e r t o c o u n s e l f o r Sudduth, 

d a t e d September 15, 2008, s t a t e d , i n p e r t i n e n t p a r t : 

"My f i r m has been r e t a i n e d by Sagamore Insuran c e 
Company t o r e p r e s e n t them i n a l a w s u i t f i l e [ d ] i n 
the C i r c u i t C ourt of Chambers County. I t i s my 
u n d e r s t a n d i n g t h a t Sagamore was r e c e t l y added i n an 
Amended Com p l a i n t . 

" S i n c e Sagamore has some what l i m i t e d 
i n f o r m a t i o n r e g a r d i n g the P l a i n t i f f ' s damages i n 
t h i s m a t t e r , t h e y have d e c i d e d t o e x e r c i s e t h e i r 
r i g h t s as o u t l i n e d i n Lambert v. S t a t e Farm [Mutual  
Automobile Insurance Co.], 576 So. 2d[] 160 ( A l a . 
1991). I t i s my u n d e r s t a n d i n g the t o r t f e a s o r ' s 
l i a b i l i t y l i m i t s are $25,000.00. I t i s Sagamore's 
i n t e n t i o n t o advance th e s e s e t t l e m e n t proceeds and 
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p r e s e r v e i t s s u b r o g a t i o n r i g h t s a g a i n s t the 
t o r t f e a s o r i n t h i s m a t t e r . 

" I have r e q u e s t e d a check from Sagamore i n the 
amount of $25,000.00. I f t h i s i s not the c o r r e c t 
amount of the l i a b i l i t y l i m i t s , p l e a s e a d v i s e and I 
w i l l a d j u s t the same. Once I r e c e i v e the check I 
w i l l i m m e d i a t e l y f o r w a r d i t t o your o f f i c e p a y a b l e 
t o you and the P l a i n t i f f . " 

On September 23, 2008, Sudduth's a t t o r n e y r e p l i e d : 

" I have r e r e a d your l e t t e r d a t e d September 15, 
2008, add r e s s e d t o me o f f e r i n g the $25,000.00. I 
have c o n f e r r e d w i t h my c l i e n t and she has agreed t o 
a c c e p t same i n exchange f o r a f u l l and f i n a l 
r e l e a s e . 

" I l o o k f o r w a r d t o r e c e i v i n g your check and the 
r e l e a s e . " 

On September 25, 2008, Sagamore's a t t o r n e y responded: 

" I n response t o your l e t t e r of September 23, 
2008, you need t o r e a d my l e t t e r d a t e d September 15, 
2008 a g a i n . There was no ' o f f e r ' i n exchange f o r 
any 'Release.' 

" I t would appear from the i n f o r m a t i o n I have 
re v i e w e d t h a t Sagamore's r i g h t s t o p r e s e r v e 
s u b r o g a t i o n a g a i n s t the t o r t f e a s o r were e x t i n g u i s h e d 
when the P l a i n t i f f e x e c u t e d a R e l e a s e a f t e r the 
s e t t l e m e n t w i t h the t o r t f e a s o r . 

"As you know, the s t e p s f o r s e t t l e m e n t w i t h an 
u n d e r i n s u r e d m o t o r i s t c a r r i e r are o u t l i n e d i n 
Lambert.... In the 'second s t e p ' of t h i s p r o c e d u r e , 
i t s t a t e s i n p e r t i n e n t p a r t ' . . . i f t h e s e t t l e m e n t 
would r e l e a s e the t o r t f e a s o r from a l l l i a b i l i t y , 
then the i n s u r e d , b e f o r e a g r e e i n g t o the s e t t l e m e n t , 
s h o u l d i m m e d i a t e l y n o t i f y the u n d e r i n s u r e d m o t o r i s t 
c a r r i e r of the proposed s e t t l e m e n t and the terms of 
any proposed r e l e a s e . ' I t i s my u n d e r s t a n d i n g the 
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f i r s t n o t i c e Sagamore r e c e i v e d t h a t t h e r e was a 
' s e t t l e m e n t ' was a l e t t e r d a t e d June 26, 2008 t o 
T r i - C o u n t y I n s u r a n c e Agency i n L a n e t t . Assuming 
t h i s l e t t e r would c o n s t i t u t e n o t i c e , the l e t t e r 
s t a t e s the case a g a i n s t the t o r t f e a s o r has been 
s e t t l e d and the P l a i n t i f f was p r e s e n t l y n e g o t i a t i n g 
w i t h the f i r s t i n l i n e u n d e r i n s u r e d m o t o r i s t 
c a r r i e r . T h i s i s i n c o n t r a s t t o the p r o v i s i o n s as 
o u t l i n e d i n Lambert. 

"A case t h a t i s analogous t o the i n s t a n t case, 
A l l s t a t e [Insurance Co.] v. Beavers, 611 So. 2d[] 
348 ( A l a . 1992)[,] s t a t e s t h a t i t i s the i n s u r e d ' s 
n o t i c e t o the c a r r i e r of h i s i n t e n t i o n t o seek 
u n d e r i n s u r e d m o t o r i s t i n s u r a n c e b e n e f i t s a t the time 
the i n s u r e d i n f o r m s the u n d e r i n s u r e d m o t o r i s t 
i n s u r a n c e c a r r i e r of the t o r t f e a s o r ' s i n t e n t t o 
s e t t l e t h a t r e q u i r e s the c a r r i e r t o i n v e s t i g a t e the 
c l a i m i n o r d e r t o determine whether t o p r o t e c t i t s 
s u b r o g a t i o n r i g h t s . A t the time Sagamore was 
i n f o r m e d of a s e t t l e m e n t w i t h the t o r t f e a s o r , she 
had been r e l e a s e d . Sagamore had been d e n i e d i t s 
o p p o r t u n i t y t o i n v e s t i g a t e and determine whether or 
not t o consent t o t h i s s e t t l e m e n t or f r o n t the money 
and p r e s e r v e i t s s u b r o g a t i o n r i g h t s . Based upon the 
h o l d i n g i n Beavers, the P l a i n t i f f would not have a 
c l a i m a g a i n s t Sagamore f o r u n d e r i n s u r e d m o t o r i s t 
b e n e f i t s . Furthermore, the Sagamore p o l i c y of 
i n s u r a n c e r e q u i r e s (on page 10) an ' i n s u r e d person 
under t h i s coverage must do n o t h i n g b e f o r e or a f t e r 
a l o s s t o p r e j u d i c e our r i g h t s of r e c o v e r i n g from 
any u n i n s u r e d or u n d e r i n s u r e d m o t o r i s t coverage.' 
C l e a r l y by e x e c u t i n g a R e l e a s e w i t h the t o r t f e a s o r , 
the P l a i n t i f f j e o p a r d i z e d Sagamore's a b i l i t y t o 
p r o c e e d a g a i n s t the t o r t f e a s o r . 

"The p o l i c y goes on t o add a d d i t i o n a l d u t i e s and 
s t a t e s i n p e r t i n e n t p a r t 'a p e r s o n s e e k i n g u n i n s u r e d 
m o t o r i s t (would a l s o i n c l u d e u n d e r i n s u r e d m o t o r i s t ) 
must a l s o p r o m p t l y n o t i f y us i n w r i t i n g of a 
t e n t a t i v e s e t t l e m e n t between the i n s u r e d person and 
the i n s u r e r of the u n i n s u r e d motor v e h i c l e and a l l o w 
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us t h i r t y (30) days t o advance payment t o t h a t 
i n s u r e d p e r s o n i n an amount e q u a l t o the t e n t a t i v e 
s e t t l e m e n t t o p r e s e r v e our r i g h t s a g a i n s t the 
i n s u r e r , or o p e r a t o r of such u n i n s u r e d motor 
v e h i c l e . ' A g a i n , a t the time Sagamore was n o t i f i e d 
of the s e t t l e m e n t i n w r i t i n g , the s e t t l e m e n t had 
been completed. 

"Based upon the f o r e g o i n g , i t i s Sagamore's 
p o s i t i o n a t t h i s t i m e , t h a t t h e r e i s not 
u n d e r i n s u r e d m o t o r i s t coverage due as a r e s u l t of 
the a c c i d e n t made the b a s i s f o r t h i s l a w s u i t . Of 
c o u r s e , s h o u l d you have i n f o r m a t i o n t h a t i s c o n t r a r y 
t o what has been o u t l i n e d i n t h i s l e t t e r , I w i l l be 
more than g l a d t o r e v i e w the same and pass i t a l o n g 
t o Sagamore." 

On October 17, 2008, Sagamore f i l e d a response t o 

Sudduth's motion t o e n f o r c e , a v e r r i n g t h a t i t s September 15, 

2008, l e t t e r was not an u n q u a l i f i e d o f f e r of s e t t l e m e n t and 

t h a t c o u n s e l f o r Sudduth was g u i l t y of a " g r o s s 

m i s i n t e r p r e t a t i o n " of the September 15, 2008, l e t t e r . A f t e r 

a h e a r i n g , however, the t r i a l c o u r t e n t e r e d an o r d e r on 

J a n u a r y 12, 2009, g r a n t i n g the motion t o e n f o r c e and awarding 

Sudduth $25,000, p l u s c o u r t c o s t s . Sagamore f i l e d a motion on 

J a n u a r y 23, 2009, r e q u e s t i n g t h a t t h a t o r d e r be v a c a t e d , 2 and 

2 A l t h o u g h t h a t motion e r r o n e o u s l y i n v o k e d R u l e 5 9 ( e ) , A l a . 
R. C i v . P., because the t r i a l c o u r t ' s o r d e r of J a n u a r y 12, 
2009, was not a f i n a l judgment, see Malone v. Gainey, 726 So. 
2d 725, 725 n. 2 ( A l a . C i v . App. 1999), the t r i a l c o u r t 
n o n e t h e l e s s r e t a i n e d power, under R u l e 5 4 ( b ) , A l a . R. C i v . P., 
t o r e v i s i t i t s J a n u a r y 12, 2009, n o n f i n a l o r d e r u n t i l a f i n a l 
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the t r i a l c o u r t s e t t h a t motion f o r a h e a r i n g ; however, on 

A p r i l 3, 2009, the t r i a l c o u r t e n t e r e d an o r d e r d e n y ing 

Sagamore's motion. Sagamore t i m e l y appealed. 

The judgment under r e v i e w comes t o t h i s c o u r t based 

s o l e l y upon the l e t t e r s exchanged between the p a r t i e s ' 

a t t o r n e y s ; t h u s , as i n Mays v. J u l i a n LeCraw & Co., 807 So. 2d 

551 ( A l a . C i v . App. 2001), we a p p l y no pre s u m p t i o n of 

c o r r e c t n e s s t o the t r i a l c o u r t ' s d e c i s i o n . Mays f u r t h e r notes 

the f o l l o w i n g a d d i t i o n a l a p p l i c a b l e p r i n c i p l e s of l a w : 

" S e c t i o n 34-3-21, A l a . Code 1975, governs the 
v a l i d i t y and enforcement of s e t t l e m e n t agreements 
reached between p a r t i e s a t the t r i a l - c o u r t l e v e l . 
S e c t i o n 34-3-21, A l a . Code 1975, p r o v i d e s : 'An 
a t t o r n e y has a u t h o r i t y t o b i n d h i s c l i e n t , i n any 
a c t i o n or p r o c e e d i n g , by any agreement i n r e l a t i o n 
t o such case, made i n w r i t i n g , or by an e n t r y t o be 
made on the minutes of the c o u r t . ' A s e t t l e m e n t 
agreement e n t e r e d i n t o between the p a r t i e s i s 
b i n d i n g and w i l l be summarily e n f o r c e d . ' I t i s 
a x i o m a t i c , however, t h a t the p a r t i e s must f i r s t 
e n t e r i n t o a v a l i d and b i n d i n g s e t t l e m e n t agreement 
b e f o r e i t w i l l be e n f o r c e d . ' " 

807 So. 2d a t 554 ( c i t a t i o n s o m i t t e d ) . F u r t h e r , " s e t t l e m e n t 

agreements, l i k e o t h e r agreements, are not v a l i d when t h e r e 

judgment was e n t e r e d on F e b r u a r y 13, 2009, on the l a s t pending 
c l a i m a g a i n s t the AIG a f f i l i a t e , a f t e r which Sagamore's motion 
"quickened" i n t o a t r u e postjudgment motion, see R i c h a r d s o n v.  
I n t e g r i t y B i b l e Church, I n c . , 897 So. 2d 345, 347 ( A l a . C i v . 
App. 20 04). 
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has been no meeting of the minds w i t h r e g a r d t o the f i n a l 

terms of the agreement." Grayson v. Hanson, 843 So. 2d 146, 

150 ( A l a . 2002). 

In t h i s case, Sagamore's p r o p o s a l t o t e n d e r $25,000 t o 

Sudduth was couched i n terms of Sagamore's own c l e a r d e s i r e t o 

conform t o the s u b r o g a t i o n "road map" s e t f o r t h i n Lambert v.  

S t a t e Farm Mutual Automobile Insurance Co., 576 So. 2d 160 

( A l a . 1991), s t e p (6) of which p r o v i d e s t h a t , " [ i ] f the 

u n d e r i n s u r e d m o t o r i s t i n s u r a n c e c a r r i e r wants t o p r o t e c t i t s 

s u b r o g a t i o n r i g h t s [ a g a i n s t a t o r t f e a s o r ] , i t must ... advance  

t o i t s i n s u r e d an amount e q u a l t o the t o r t - f e a s o r ' s s e t t l e m e n t 

o f f e r . " 576 So. 2d a t 167 (emphasis added). The September 

15, 2008, l e t t e r e x p r e s s l y r e f e r s t o Sagamore's i n t e n t i o n t o 

advance t o Sudduth proceeds of a s e t t l e m e n t i n t o which 

Sudduth had a p p a r e n t l y a l r e a d y e n t e r e d (presumably w i t h the 

o p e r a t o r of the motor v e h i c l e t h a t c o l l i d e d w i t h Sudduth's 

automobile) i n an e f f o r t t o p r e s e r v e i t s s u b r o g a t i o n r i g h t s i n 

the manner suggested by Lambert. I t appears from the p a r t i e s ' 

correspondence t h a t Sagamore's " l i m i t e d i n f o r m a t i o n " 

c o n c e r n i n g the n a t u r e of t h a t s e t t l e m e n t , e s p e c i a l l y the 

p r e c i s e amount of t h a t s e t t l e m e n t , prompted i t t o propose on 
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September 15, 2008, t e n d e r i n g t o Sudduth an amount t h a t 

Sagamore b e l i e v e d was e q u a l t o the l i m i t s of the o p e r a t o r ' s 

l i a b i l i t y coverage ( i . e . , $25,000). Thus, the i n t e n t of 

Sagamore's proposed advance of $25,000 was not t o s e t t l e any 

and a l l c l a i m s Sudduth might have a s s e r t e d a g a i n s t Sagamore, 

but t o s u b s t i t u t e i t s payment f o r any payments Sudduth might 

r e c e i v e as a consequence of her s e t t l e m e n t and t o p r e s e r v e i t s 

s u b r o g a t i o n r i g h t s a g a i n s t the p a r t y who might u l t i m a t e l y be 

found r e s p o n s i b l e f o r the c o l l i s i o n . In c o n t r a s t , the 

September 23, 2008, l e t t e r from Sudduth's c o u n s e l adopted a 

c o n s t r u c t i o n of Sagamore's September 15, 2008, l e t t e r as 

r e q u e s t i n g a r e l e a s e of Sudduth's c l a i m a g a i n s t Sagamore i n 

exchange f o r the $25,000 payment -- a c o n s t r u c t i o n t h a t 

c o m p l e t e l y i g n o r e d the i n v o c a t i o n of Lambert as b e i n g the 

impetus f o r the proposed payment. As s i m p l y s t a t e d i n Ex 

p a r t e W r i g h t , 443 So. 2d 40, 42 ( A l a . 1983) : "An acceptance i s 

r e q u i r e d t o be i d e n t i c a l w i t h the o f f e r ; o t h e r w i s e , t h e r e i s 

no meeting of the minds and no agreement"; here, Sudduth's 

"acceptance" was, i f a n y t h i n g , more i n the n a t u r e of a 

c o u n t e r o f f e r t h a t Sagamore c o m p l e t e l y r e j e c t e d i n i t s 

September 25, 2008, r e p l y . 
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Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

conclude t h a t the t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t a v a l i d 

w r i t t e n s e t t l e m e n t agreement was e n t e r e d i n t o by Sagamore and 

Sudduth a c t i n g through t h e i r a t t o r n e y s . We t h e r e f o r e r e v e r s e 

the January 12, 2009, o r d e r i n c o r p o r a t e d i n t o i t s f i n a l 

judgment i n the case and remand the cause f o r f u r t h e r 

p r o c e e d i n g s . 

REVERSED AND REMANDED. 

Thompson, P . J . , and Bryan, Thomas, and Moore, J J . , 

concur. 
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