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Mike Brooks Car World, Inc.
V.
Cordell Sudduth and Tina Sudduth
Appeal from Madison Circuit Court

(Cv-08-900258)

PER CURIAM.

Mike Brooks Car World, Inc. ("the dealership™), one of
the defendants kbelow, appeals frcom a judgment in favor of the
plaintiffs below, Cordell Sudduth and Tina Sudduth. We reverse

and remand with instructions.
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On March 17, 2008, the Sudduths sued the dealership and
Debbie Miller, one of the dealership's employvees. The Sudduths
alleged that, on March 21, 2006, the dealership and Miller had
represented to the Sudduths that the odometer of a 1954
Pontiac Grand Prix automobile {("the automobile"), which showed
mileage of 67,647 miles, showed the actual mileage of the
autcmobile; that that representation was false; that the
dealership and Miller knew that that representation was false;
and that the Sudduths, in reliance on that representation, had
bought the automobile and had thereby suffered damage.
Answering the Sudduths' complaint, the dealership and Miller
admitted that the Sudduths had purchased the automcbile from
the dealership but denied all the other allegations of the
complaint.

On November 24, 2008, the trial court received evidence
ore tenus at a bench trial. During the Sudduths' case-in-
chief, Mr. Sudduth testified that, although Miller had
completed the paperwork for the sale of the automobile,
ancther employee of the dealership named Mark Ducker had made
the representaticon to the Sudduths regarding the mileage of

the automobile. Specifically, Mr. Sudduth testified that



2080721

Ducker had represented to the Sudduths that the dealership had
a "Carfax™ vehicle-history report on the automobile and that
Ducker guaranteed the Sudduths that the 67,647 miles shown on
the odometer of the automobile was the actual mileage of the
autcemobile. Mr. Sudduth further testified that, after he
bought the automobile, he ordered his own Carfax report on the
autcmobile, which apparently indicated that the actual milezage
of the automobile was greater than 67,647 miles. The Sudduths
attempted to introduce the Carfax report into evidence;
however, the dealership objected on the ground that the Carfax
report was hearsay, and the trial court sustained the
objection. Mr. Sudduth did testify, however, that he went to
the dealership immediately after receiving the Carfax repcrt
in order to return the automobile and that Ducker, when
confronted with the Carfax report, stated that "the miles had
probakly been run back.”™ Mr. Sudduth also testified that the
dealership refused te allow him to return the automobile.
When the Sudduths bought the automcobile, they signed an
odometer-discleosure statement, which was introduced into
evidence. In pertinent part, the cdometer-disclosure statement

stated:
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"I state that the odometer now reads
67,0647 miles and Lo the best of my knowledge that it
reflects the actual mileage of the vehicle described
below, unless one of the following statements is
checked.

" X (1) I hereby certify that to the best of my
kncwledge the odometer reading reflects the amcount
of mileage in excess of its mechanical limits.

" (2} I hereby certify that the odcmeter reading
1s not the actual mileage. Warning -- odometer
discrepancy."

(Beld typeface in original.)

The Sudduths' experlt witness testified that the statement
indicating that "the cdometer reading reflects the amount of
mileage in excess ¢of its mechanical 1imits" was intended Lo be
checked if the mileage shown on the odometer was the amount by
which the mileage of the automobile exceeded the mechanical
limit of the odometer. The expert further testified that the
statement was intended fcr use when the sale invclved an older
automobile with an odometer that only registered five figures.,
Mr. Sudduth testified that the odcmeter on the automcbile the
Sudduths bought registered six figures.

At the <close of the Sudduths' case-in-chief, the
dealership and Miller moved the trial court for a judgment on

partial findings pursuant to Rule 52 (b}, Ala. R, Civ. P. The
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trial court granted the motion with respect to Miller, but it
denied it with respect to the dealership. Following the trial,
the trial court entered a judgment in which it found "that a
salesman employved [by the dealership] intentionally committed
fraud by misrepresenting material facts to the [Sudduths]
inducing [them] to purchase the subject vehicle"™ and "that
[the Sudduths] established [by] c¢lear and convincing evidence
that [the dealership] intenticnally engaged in fraud by
misregresentation.” The Judgment awarded  the Sudduths
compensatory damages in the amount of $7,084.87 and punitive
damages in the amount of $5,000.

The dealership timely moved the trial ccurt tc alter,
amend, or wvacate the judgment on the ground, amcng others,
that the Sudduths had failed to prove that their reliance on
Ducker's representation that the cdometer of the automobile
showed the actual mileage of the zutomobile was reasonable.
The dealership's motion was denied by operation of law on May
7, 200%. The dealership then timely appealed to this court.

Because the trial court received ¢re tenus evidence, our
review of its Judgment 1is governed by the following

principles:
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"t ' Wlhen a trial court hears ore tenus
testimony, its findings on disputed facts are
presumed correct and its Jjudgment based on those
findings will not be reversed unless the judgment is
palpably erroneous or manifestly unjust.'™' Water
Works & Sanitary Sewer Bd. v. Parks, 977 So. 2d 440,
443 {(Ala. 2007) {(quoting Fadalla v. Fadalla, %29 So.
24 429, 433 (Ala. 2005), quoting in turn Philpot v,
State, 8432 So. 2d 122, 125 (Ala. 2002)). '"The
presumpticn ¢f correctness, however, 1s rebuttable
and may be overcome where there is insufficient
evidence presented to the trial court to sustain its
Judgment.™' Waltman v. Rowell, 913 So. 2d 1083, 1086
(Ala. 2005) (guoting Dennis v. Dobbs, 474 So, 2d 77,
79 (Ala. 1985)). 'Additionally, the ore tenus rule
does not extend Lo cloak with a presumption of
correctness a trial Jjudge's conclusions of law or
the incerrect application of law to the facts,'
Waltman v. Rowell, 913 So. 2d at 1086."

Retaill Developers of Alabama, LLC v. East Gadsden Golf Club,

Inc., 985 So. 2d 924, 92&% {(Ala. 2007).

The dispositive issue is whether the Sudduths proved that
their reliance on Ducker's representation that the ocdometer of
the automobile showed the actual mileage ¢of the automobile was
reasonable.

"To receover in a fraud action filed after March
14, 1997, a plaintiff must prove that he or she
reasonably relied on the defendant's alleged
misrepresentation. Foremcst Tns. Co. v. Parham, 693
So. 2d 409 (Ala. 1997). The reascnable-reliance
standard was the law before the release of Hickox v,
Stover, 551 So. 2d 259 (Ala. 1989), and again became
the law for all actions filed after March 14, 1997,
This standard was well-stated in Torres v. State
Farm Fire & Casualty Co., 438 So. 2d 7b7, 758-59
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(Ala. 1983):

"'Because 1t 1s the policy of courts
not only to discourage fraud but also to
discourage negligence and 1inattention to
one's own interests, the right of reliance
comes with a concomitant duty on the part
of the plaintiffs Lo exerclise some measure
of precaution to safegquard their interests.
In ¢order to recover for misrepresentation,
the plaintiffs' reliance must, therefore,
have been reasonable under the
circumstances....

"!'"If the purchaser blindly
trusts, where he should not, and
closes hils eyes where ordinary
diligence requires him Lo see, he
is willingly deceived, and the
maxim applies, 'volunti nen fit

injuria.'"[']

"'Munroe v. Pritchett, 16 Ala. 785, 789
(1849).'"

Alfa Tife Ins. Corp. v. Green, 881 So. 2d 987, 9%1-92 (Ala.

2003) (footnote omitted}.

"The return to the reasonable-relliance standard

imposes agaln on a plaintiff a 'general duty ... to
read the documents received 1in connection with a
particular transaction,' Foremost [Ins. Cc. w.

Parham], 693 So. 2d [409] at 421 [(Ala. 1%997)],

'See Black's Law Dictionary 1605 (8th ed. 2004), defining
the maxim "volentl non fit injuria" as "[t]lhe principle that
a perscon who knowingly and voluntarily risks danger cannot
recover for any resulting injury."
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together with a duty to inguire and investigate.
'Fraud 1s deemed Lo have been discovered when Lhe
person either actually discovered, or when the
perscn ought to or should have discovered, facts
which would provoke inquiry by a person of ordinary
prudence, and, by simple investLigation of the facts,
the fraud would have been discovered.' Gonzales v.
U-J Chevrolet Co., 451 So. 2d 244, 247 (Ala. 1984).
As this Court stated in Ex parte Caver, 742 So. 2d
168, 172-73 (Ala. 15%99);:

"!'Foremost ended the era of "ostrichism"
that had been heralded in when this Court
adopted the "justifiable reliance™ standard
in Hickox v. Stover, 551 So. 2d 259 (Ala.
198%), and it forecleosed the right of a
person to blindly rely on an agent's coral
representations or silence to the exclusion
of written disclosures 1in a policy.'

"When reviewling a plaintiff's acticns pursuant
to the reasonable-reliance standard, this Court has
consistently held that a plaintiff who is capable of
reading documents, but who does not read them or
investigate facts that should provoke inguiry, has
not reasonably rellied upcn a defendant's oral
representations that contradict the written terms in
the documents.”

AmerUs Life Ins. Co. v. Smith, 5 So. 3d 1200, 1208 (Ala.

2008) .

The dealership argues that because (1) tLhe odometer-
disclosure statement given to the Suddeths indicated that the
odemeter did nct show the actual mileage of the automoblile 1If
either of two statements had a check mark beside it and (2)

one of those two statements had a check mark beside it, the
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Sudduths could not, as a matter of law, have reasonably relied
on Ducker's representation that the odometer showed the actual
mileage of the automobile. We agree. Regardless of whether the
automoblile had an odometer registering five figures or six
figures, the odometer-disclosure statement clearly indicated
that the odometer did not show the actual mileage of the
automobile. Given that disclosure, the Sudduths could not have
reasonably relied on the oral representation that the odometer

showed the actual mileage of the automobile. Seec AmerUs,

supra. Accordingly, we reverse the trial court's judgment and
remand the action with instructions for the trial court to
enter a judgment in favor of the dealership.

REVERSED AND REMANDED WITH INSTRUCTIONS.

Pittman, Brvan, Thomas, and Moore, JJ., concur.

Thompson, P.J., concurs in the result, dissents from the
rationale, and dissents from the instructions on remand,
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THOMPSON, Presiding Judge, concurring 1in the result,
dissenting from the rationale, and dissenting from the
instructions on remand.

In reversing the trial court's judgment, the main cpinion
relies on the principle that a party cannot be said to have
reasonably relied on a fraudulent oral representation if that
representation 1s contradicted by a writing. Because I do not
agree that that principle is applicable to the present case,
I respectfully dissent from the rationale of the main opinion
as well as from the main opinion's instructicns to the trial
court on remand. For separate reasons, however, I agree with
the main oginion that the trial court's judgment is due to be
reversed.

Cordell Sudduth testified at trial that, on several
separate occasions, Mark Ducker represented to him that the
mileage stated on the odometer of the vehicle the Sudduths
purchased was accurate. Mr. 3Sudduth was then confronted with
the odometer statement, which, as the main opinion recites,
read as follows:

"I state that the odometer now reads

67,047 miles and to the best of my knowledge that it

reflects the actual mileage of the vehicle described

below, unless one of the following statements is
checked.

10
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" X (1) I hereby certify that to the best of my
knowledge the odometer reading reflects the amcunt
of mileage in excess of its mechanical limits.
" (2y I hereby certify that the odometer reading
is not the actual mileage. Warning -- odometer
discrepancy."
(Beld typeface in original.)
As the main opinion points cut, "'a plaintiff who 1s
capable o¢of reading decuments, but who does nol read them or

investigate facts +that should provoke inguiry, has not

reasonably relied upon a defendant's oral representations that

contradict the written terms of the documents.'" So. 3d
at (quoting AmerUs Tife Ins. Co. v. Smith, 5 Sc. 3d 1200,
1208 (Ala. 2008)). Mr, Sudduth testified at trial that he

read the odometer statement and that he wunderstood the
reference in subpart (1) to "mechanical limits" to indicate
the dealership's view that there "might be something wrong
with" the vehicle and that the vehicle might not be coperating
within its mechanical limits. The trial Jjudge, himself,
indicated that the odometer statement was worded 1in a
confusing manner. The confusion caused by the wording of the
statement may be attributable, at least to scme extent, to the

fact that 1t 1s not clear to what the word "its™ refers in the

11
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subpart the dealership checked. This confusion is heightened
by the fact that, when understood 1in the manner apparently
intended by the dealership, the cdometer statement indicates
that the wvehicle had been driven 1,067,647 miles, a statement
that i1s obviously and patently false.

Under the circumstances of this case, I conclude that a
reasonable person could misunderstand the odometer statement
as presented, and, as it was actually misunderstood by the
Sudduths, it did not necessarily contradict the oral
representations that Ducker had made to the Sudduths regarding
the correctness of the odometer reading. Thus, in my view,
the trial court did not err when it implicitly concluded that
the Sudduths' reliance on Ducker's false cral representaticns
was reasonabkle.

The dealership alsc argues on appeal that the Sudduths
failed to offer any proof of their damages. 1 agree. In a
case 1nvelving facts similar to those at issue 1in the present
case, our supreme court discussed the proper measure of
damages for fraud:

"Wilhoite contends that the misrepresentation
occurred when Franklin advertised and offered for

sale a 1982 Can Am Corvette, when, in fact, Franklin
knew that 1t was a 1972 model. Based wupon

12
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Franklin's inducement, Wilhoite purchased the 1972
Corvette, Dbelieving that 1t was a 1982 model.
Wilhoite alleged that he suffered damages Dbecause
'the car he received was of less value' and "he was
caused to incur expenses' to cure the defects in the
car.

"The general measure of damages in a case of
this type 1s the difference between what the
preoperty is actually worth and what it would have
been worth if the property had been as represented.
Martin v. Honevycutt, 341 So. 24 171 (Ala. Civ. App.
1876) . The purpose of damages in a case such as
this 1s to place the defrauded person in the
position he would occupy if the representaticons had
hean true, Morris v, Westbay Auto Imports, Inc.,
512 So. 2d 1373 (Ala. 1987). All naturally
resulting damages, including expenses incurred as a
result of the fraud, are recoverable, but they must

be actual damages proved at trial. P & S Business
Machines, Inc. v. OQOlvyvmpia U.S.A., Inc., 707 F.Z2d
1321 (11th Cir. 1983). The Jjury's assessment of

damages cannot be based on speculation or
conjecture. McClendon Pools, Tnc. v, Bush, 414 So.
2d 92 (Ala. Civ. App. 1982).

"Applying these rules to this case, and despite
the rule that a Jjury verdict will be reviewed with
all favorable presumpticons, Jawad v. Granade, 497
So. 2d 471 {(Ala. 1986), we find that there was no
evidence to support the amount of damages awarded.
Wilhoite testified that he traded a 1978 Jeep and
$3,500 for the used Corvette. He testified further
that he incurred expenses in fixing the defects in
the car. He failed, however, to submit testimony
concerning the amount of those expenses,
Furthermore, Wilhoite completely failed to establish
the actual value of the Corvette or what 1t would
have been worth had it been as represented."

Wilholite v. Franklin, 570 So. 24 123¢, 1237 {(Ala. Civ. App.

13
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1930) .

In the present case, the Sudduths provided no evidence of
the value of the vehicle as it was represented to be and no
evidence of its value as 1t was. Thus, there was no evidence
to support the trial ccourt's award of compensatory damages.

The Sudduths argue that the above-stated measure of
damages aprplies only when the aggrieved party keeps the goceds
fraudulently sold to it, and they argue that they attempted to
return the vehicle to the dealership. Although it may be true
that whether a party keeps or returns goods fraudulently sold
to 1t micht affect the appropriate measure of damages, see

Gable v. Boles, 718 So. 24 68, 72 (Ala. Civ. App. 1998), the

fact of the matter is that the Sudduths kept the vehicle and,
instead of filing an action to rescind their contract with the
dealership and to obtain restitution ¢f the purchase price,
continued to use the wvehicle until 1t was destroyed in an
accident. As a result, the general measure of damages for
fraud applies to their cause of action against the dealership.

The Sudduths also argue that the trial court's award can
be Jjustified on the basis of the mental anguish they suffered

as a result of the dealership's fraud. However, 1t 1s well

14
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settled "that in tort cases damages for mental anguish have to
be 1linked to actual physical injury or 'zone of danger,' ...."

Birmingham Coal & Coke Co. v. Johnson, 10 So. 34 993, 999

(Ala. 2008). The Sudduths have not demonstrated that they
were physically injured or within a zone of danger created by
the dealership's fraud.

Despite my view that the Sudduths failed to support their
claim for compensatory damages, I do not believe that they are
necessarily precluded from seeking damages in some form. For
example, nominal damages are available to a plaintiff when
"there 1is evidence of a breach of a legal duty and
evidence from which actual damage can e inferred ...."

LaCoste v. SCI Alabama Funeral Servs., Inc., 689 So. 2d 76, 81

(Ala. Civ. App. 1995). Furthermore, "[aln award of nominal
damages will support an award [of] punitive damages." TI1iff

v. Norwood Hodges Motor Cc., 680 So. 2d 243, 245 (Ala. Ciwv.

App. 1992). Because the trial court awarded compensatory
damages to the Sudduths, 1t had no need to consider, and
apparently did not consider, whether the Sudduths were
entitled to nominal damages. As a result, I wculd reverse the

trial court's judgment and remand the cause to the trial court

15
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to reconsider whether and to what extent the Sudduths are
entitled to an award of damages, taking into consideration the
fact that the Sudduths failed to prove that they were entitled

to compensatory damages.
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