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Mike Brooks Car World, Inc. 

v. 

Cordell Sudduth and Tina Sudduth 

Appeal from Madison C i r c u i t Court 
(CV-08-900258) 

PER CURIAM. 

Mike Brooks Car World, I n c . ("the d e a l e r s h i p " ) , one of 

the defendants below, appeals from a judgment i n f a v o r of the 

p l a i n t i f f s below, C o r d e l l Sudduth and T i n a Sudduth. We r e v e r s e 

and remand w i t h i n s t r u c t i o n s . 
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On March 17, 2008, the Sudduths sued the d e a l e r s h i p and 

Debbie M i l l e r , one of the d e a l e r s h i p ' s employees. The Sudduths 

a l l e g e d t h a t , on March 21, 2006, the d e a l e r s h i p and M i l l e r had 

r e p r e s e n t e d t o the Sudduths t h a t the odometer of a 1994 

P o n t i a c Grand P r i x a u t o m o b i l e ("the a u t o m o b i l e " ) , which showed 

m i l e a g e of 67,647 m i l e s , showed the a c t u a l m i l e a g e of the 

a u t o m o b i l e ; t h a t t h a t r e p r e s e n t a t i o n was f a l s e ; t h a t the 

d e a l e r s h i p and M i l l e r knew t h a t t h a t r e p r e s e n t a t i o n was f a l s e ; 

and t h a t the Sudduths, i n r e l i a n c e on t h a t r e p r e s e n t a t i o n , had 

bought the a u t o m o b i l e and had t h e r e b y s u f f e r e d damage. 

Answering the Sudduths' c o m p l a i n t , the d e a l e r s h i p and M i l l e r 

a d m i t t e d t h a t the Sudduths had purchased the a u t o m o b i l e from 

the d e a l e r s h i p but d e n i e d a l l the o t h e r a l l e g a t i o n s of the 

c o m p l a i n t . 

On November 24, 2008, the t r i a l c o u r t r e c e i v e d e v i d e n c e 

ore tenus a t a bench t r i a l . D u r i n g the Sudduths' c a s e - i n -

c h i e f , Mr. Sudduth t e s t i f i e d t h a t , a l t h o u g h M i l l e r had 

completed the paperwork f o r the s a l e of the a u t o m o b i l e , 

another employee of the d e a l e r s h i p named Mark Ducker had made 

the r e p r e s e n t a t i o n t o the Sudduths r e g a r d i n g the m i l e a g e of 

the a u t o m o b i l e . S p e c i f i c a l l y , Mr. Sudduth t e s t i f i e d t h a t 
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Ducker had r e p r e s e n t e d t o the Sudduths t h a t the d e a l e r s h i p had 

a " C a r f a x " v e h i c l e - h i s t o r y r e p o r t on the a u t o m o b i l e and t h a t 

Ducker guaranteed the Sudduths t h a t the 67,647 m i l e s shown on 

the odometer of the a u t o m o b i l e was the a c t u a l m i l e a g e of the 

a u t o m o b i l e . Mr. Sudduth f u r t h e r t e s t i f i e d t h a t , a f t e r he 

bought the a u t o m o b i l e , he o r d e r e d h i s own C a r f a x r e p o r t on the 

a u t o m o b i l e , which a p p a r e n t l y i n d i c a t e d t h a t the a c t u a l m i l e a g e 

of the a u t o m o b i l e was g r e a t e r than 67,647 m i l e s . The Sudduths 

attempted t o i n t r o d u c e the C a r f a x r e p o r t i n t o e v i d e n c e ; 

however, the d e a l e r s h i p o b j e c t e d on the ground t h a t the C a r f a x 

r e p o r t was hearsay, and the t r i a l c o u r t s u s t a i n e d the 

o b j e c t i o n . Mr. Sudduth d i d t e s t i f y , however, t h a t he went t o 

the d e a l e r s h i p i m m e d i a t e l y a f t e r r e c e i v i n g the C a r f a x r e p o r t 

i n o r d e r t o r e t u r n the a u t o m o b i l e and t h a t Ducker, when 

c o n f r o n t e d w i t h the C a r f a x r e p o r t , s t a t e d t h a t "the m i l e s had 

p r o b a b l y been run back." Mr. Sudduth a l s o t e s t i f i e d t h a t the 

d e a l e r s h i p r e f u s e d t o a l l o w him t o r e t u r n the a u t o m o b i l e . 

When the Sudduths bought the a u t o m o b i l e , t h e y s i g n e d an 

o d o m e t e r - d i s c l o s u r e statement, which was i n t r o d u c e d i n t o 

e v i d e n c e . In p e r t i n e n t p a r t , the o d o m e t e r - d i s c l o s u r e statement 

s t a t e d : 
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" I s t a t e t h a t the odometer now reads 
67,647 m i l e s and t o the b e s t of my knowledge t h a t i t 
r e f l e c t s the a c t u a l m i l e a g e of the v e h i c l e d e s c r i b e d 
below, u n l e s s one of the f o l l o w i n g statements i s 
c h e c k e d . 

" X (1) I hereby c e r t i f y t h a t t o the b e s t of my 
knowledge the odometer r e a d i n g r e f l e c t s the amount 
of m i l e age i n excess of i t s m e c h a n i c a l l i m i t s . 

" (2) I hereby c e r t i f y t h a t the odometer r e a d i n g 
i s not the a c t u a l m i l e a g e . Warning — odometer 
discrepancy." 

(Bo l d t y p e f a c e i n o r i g i n a l . ) 

The Sudduths' e x p e r t w i t n e s s t e s t i f i e d t h a t the statement 

i n d i c a t i n g t h a t "the odometer r e a d i n g r e f l e c t s the amount of 

mil e a g e i n excess of i t s m e c h a n i c a l l i m i t s " was i n t e n d e d t o be 

checked i f the m i l e a g e shown on the odometer was the amount by 

which the m i l e a g e of the aut o m o b i l e exceeded the m e c h a n i c a l 

l i m i t of the odometer. The e x p e r t f u r t h e r t e s t i f i e d t h a t the 

statement was i n t e n d e d f o r use when the s a l e i n v o l v e d an o l d e r 

a u t o m o b i l e w i t h an odometer t h a t o n l y r e g i s t e r e d f i v e f i g u r e s . 

Mr. Sudduth t e s t i f i e d t h a t the odometer on the automobile the 

Sudduths bought r e g i s t e r e d s i x f i g u r e s . 

A t the c l o s e of the Sudduths' c a s e - i n - c h i e f , the 

d e a l e r s h i p and M i l l e r moved the t r i a l c o u r t f o r a judgment on 

p a r t i a l f i n d i n g s p u r s u a n t t o Rule 5 2 ( b ) , A l a . R. C i v . P. The 
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t r i a l c o u r t g r a n t e d the motion w i t h r e s p e c t t o M i l l e r , but i t 

d e n i e d i t w i t h r e s p e c t t o the d e a l e r s h i p . F o l l o w i n g the t r i a l , 

the t r i a l c o u r t e n t e r e d a judgment i n which i t found " t h a t a 

salesman employed [by the d e a l e r s h i p ] i n t e n t i o n a l l y committed 

f r a u d by m i s r e p r e s e n t i n g m a t e r i a l f a c t s t o the [Sudduths] 

i n d u c i n g [them] t o purchase the s u b j e c t v e h i c l e " and " t h a t 

[the Sudduths] e s t a b l i s h e d [by] c l e a r and c o n v i n c i n g e v i d e n c e 

t h a t [the d e a l e r s h i p ] i n t e n t i o n a l l y engaged i n f r a u d by 

m i s r e p r e s e n t a t i o n . " The judgment awarded the Sudduths 

compensatory damages i n the amount of $7,094.87 and p u n i t i v e 

damages i n the amount of $5,000. 

The d e a l e r s h i p t i m e l y moved the t r i a l c o u r t t o a l t e r , 

amend, or v a c a t e the judgment on the ground, among o t h e r s , 

t h a t the Sudduths had f a i l e d t o prove t h a t t h e i r r e l i a n c e on 

Ducker's r e p r e s e n t a t i o n t h a t the odometer of the automobile 

showed the a c t u a l m i l e a g e of the aut o m o b i l e was r e a s o n a b l e . 

The d e a l e r s h i p ' s motion was d e n i e d by o p e r a t i o n of law on May 

7, 2009. The d e a l e r s h i p then t i m e l y a p p e a l e d t o t h i s c o u r t . 

Because the t r i a l c o u r t r e c e i v e d ore tenus e v i d e n c e , our 

rev i e w of i t s judgment i s governed by the f o l l o w i n g 

p r i n c i p l e s : 
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"'"'[W]hen a t r i a l c o u r t h e a r s ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v.  
S t a t e , 843 So. 2d 122, 125 ( A l a . 2 0 0 2 ) ) . '"The 
p resumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 
does not extend t o c l o a k w i t h a presumption of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So. 2d a t 1086." 

R e t a i l Developers of Alabama, LLC v. E a s t Gadsden G o l f C l u b , 

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). 

The d i s p o s i t i v e i s s u e i s whether the Sudduths p r o v e d t h a t 

t h e i r r e l i a n c e on Ducker's r e p r e s e n t a t i o n t h a t the odometer of 

the a u t o m o b i l e showed the a c t u a l m i l e a g e of the a u t o m o b i l e was 

r e a s o n a b l e . 

"To r e c o v e r i n a f r a u d a c t i o n f i l e d a f t e r March 
14, 1997, a p l a i n t i f f must prove t h a t he or she 
r e a s o n a b l y r e l i e d on the defendant's a l l e g e d 
m i s r e p r e s e n t a t i o n . Foremost I n s . Co. v. Parham, 693 
So. 2d 409 ( A l a . 1997). The r e a s o n a b l e - r e l i a n c e 
s t a n d a r d was the law b e f o r e the r e l e a s e of H i c k o x v.  
S t o v e r , 551 So. 2d 259 ( A l a . 1989), and a g a i n became 
the law f o r a l l a c t i o n s f i l e d a f t e r March 14, 1997. 
T h i s s t a n d a r d was w e l l - s t a t e d i n T o r r e s v. S t a t e  
Farm F i r e & C a s u a l t y Co., 438 So. 2d 757, 758-59 
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( A l a . 1983): 

"'Because i t i s the p o l i c y of c o u r t s 
not o n l y t o d i s c o u r a g e f r a u d but a l s o t o 
d i s c o u r a g e n e g l i g e n c e and i n a t t e n t i o n t o 
one's own i n t e r e s t s , the r i g h t of r e l i a n c e 
comes w i t h a concomitant duty on the p a r t 
of the p l a i n t i f f s t o e x e r c i s e some measure 
of p r e c a u t i o n t o s a f e g u a r d t h e i r i n t e r e s t s . 
In o r d e r t o r e c o v e r f o r m i s r e p r e s e n t a t i o n , 
the p l a i n t i f f s ' r e l i a n c e must, t h e r e f o r e , 
have been r e a s o n a b l e under the 
c i r c u m s t a n c e s 

" ' " I f the p u r c h a s e r b l i n d l y 
t r u s t s , where he s h o u l d not, and 
c l o s e s h i s eyes where o r d i n a r y 
d i l i g e n c e r e q u i r e s him t o see, he 
i s w i l l i n g l y d e c e i v e d , and the 
maxim a p p l i e s , ' v o l u n t i non f i t  
i n j u r i a . ' " [ 1 ] 

"'Munroe v. P r i t c h e t t , 16 A l a . 785, 789 
(18 4 9 ) . ' " 

A l f a L i f e I n s . Corp. v. Green, 881 So. 2d 987, 991-92 ( A l a . 

2003) ( f o o t n o t e o m i t t e d ) . 

"The r e t u r n t o the r e a s o n a b l e - r e l i a n c e s t a n d a r d 
imposes a g a i n on a p l a i n t i f f a ' g e n e r a l d u t y ... t o 
read the documents r e c e i v e d i n c o n n e c t i o n w i t h a 
p a r t i c u l a r t r a n s a c t i o n , ' Foremost [ I n s . Co. v.  
Parham], 693 So. 2d [409] a t 421 [ ( A l a . 1 9 9 7 ) ] , 

1See B l a c k ' s Law D i c t i o n a r y 1605 (8th ed. 2004), d e f i n i n g 
the maxim " v o l e n t i non f i t i n j u r i a " as " [ t ] h e p r i n c i p l e t h a t 
a p e r s o n who knowingly and v o l u n t a r i l y r i s k s danger cannot 
r e c o v e r f o r any r e s u l t i n g i n j u r y . " 
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t o g e t h e r w i t h a duty t o i n q u i r e and i n v e s t i g a t e . 
'Fraud i s deemed t o have been d i s c o v e r e d when the 
p e r s o n e i t h e r a c t u a l l y d i s c o v e r e d , or when the 
p e r s o n ought t o or s h o u l d have d i s c o v e r e d , f a c t s 
which would provoke i n q u i r y by a person of o r d i n a r y 
prudence, and, by s i m p l e i n v e s t i g a t i o n of the f a c t s , 
the f r a u d would have been d i s c o v e r e d . ' Gonzales v.  
U-J C h e v r o l e t Co., 451 So. 2d 244, 247 ( A l a . 1984) . 
As t h i s C ourt s t a t e d i n Ex p a r t e Caver, 742 So. 2d 
168, 172-73 ( A l a . 1999): 

"'Foremost ended the e r a of " o s t r i c h i s m " 
t h a t had been h e r a l d e d i n when t h i s C ourt 
adopted the " j u s t i f i a b l e r e l i a n c e " s t a n d a r d 
i n H i c k o x v. S t o v e r , 551 So. 2d 259 ( A l a . 
1989), and i t f o r e c l o s e d the r i g h t of a 
p e r s o n t o b l i n d l y r e l y on an agent's o r a l 
r e p r e s e n t a t i o n s or s i l e n c e t o the e x c l u s i o n 
of w r i t t e n d i s c l o s u r e s i n a p o l i c y . ' 

"When r e v i e w i n g a p l a i n t i f f ' s a c t i o n s p u r s u a n t 
t o the r e a s o n a b l e - r e l i a n c e s t a n d a r d , t h i s C ourt has 
c o n s i s t e n t l y h e l d t h a t a p l a i n t i f f who i s c a p a b l e of 
r e a d i n g documents, but who does not r e a d them or 
i n v e s t i g a t e f a c t s t h a t s h o u l d provoke i n q u i r y , has 
not r e a s o n a b l y r e l i e d upon a defendant's o r a l 
r e p r e s e n t a t i o n s t h a t c o n t r a d i c t the w r i t t e n terms i n 
the documents." 

AmerUs L i f e I n s . Co. v. Smith, 5 So. 3d 1200, 1208 ( A l a . 

2008). 

The d e a l e r s h i p argues t h a t because (1) the odometer-

d i s c l o s u r e statement g i v e n t o the Suddeths i n d i c a t e d t h a t the 

odometer d i d not show the a c t u a l m i l e a g e of the a u t o m o b i l e i f 

e i t h e r of two statements had a check mark b e s i d e i t and (2) 

one of those two statements had a check mark b e s i d e i t , the 
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Sudduths c o u l d not, as a ma t t e r of law, have r e a s o n a b l y r e l i e d 

on Ducker's r e p r e s e n t a t i o n t h a t the odometer showed the a c t u a l 

m i l e a g e of the a u t o m o b i l e . We agree. R e g a r d l e s s of whether the 

aut o m o b i l e had an odometer r e g i s t e r i n g f i v e f i g u r e s or s i x 

f i g u r e s , t h e o d o m e t e r - d i s c l o s u r e statement c l e a r l y i n d i c a t e d 

t h a t the odometer d i d not show the a c t u a l m i l e a g e of the 

au t o m o b i l e . Given t h a t d i s c l o s u r e , the Sudduths c o u l d not have 

r e a s o n a b l y r e l i e d on the o r a l r e p r e s e n t a t i o n t h a t the odometer 

showed the a c t u a l m i l e a g e of the a u t o m o b i l e . See AmerUs, 

su p r a . A c c o r d i n g l y , we r e v e r s e the t r i a l c o u r t ' s judgment and 

remand the a c t i o n w i t h i n s t r u c t i o n s f o r the t r i a l c o u r t t o 

e n t e r a judgment i n f a v o r of the d e a l e r s h i p . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , d i s s e n t s from the 
r a t i o n a l e , and d i s s e n t s from the i n s t r u c t i o n s on remand. 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g i n the r e s u l t , 
d i s s e n t i n g from the r a t i o n a l e , and d i s s e n t i n g from the 
i n s t r u c t i o n s on remand. 

In r e v e r s i n g the t r i a l c o u r t ' s judgment, the main o p i n i o n 

r e l i e s on the p r i n c i p l e t h a t a p a r t y cannot be s a i d t o have 

r e a s o n a b l y r e l i e d on a f r a u d u l e n t o r a l r e p r e s e n t a t i o n i f t h a t 

r e p r e s e n t a t i o n i s c o n t r a d i c t e d by a w r i t i n g . Because I do not 

agree t h a t t h a t p r i n c i p l e i s a p p l i c a b l e t o the p r e s e n t case, 

I r e s p e c t f u l l y d i s s e n t from the r a t i o n a l e of the main o p i n i o n 

as w e l l as from the main o p i n i o n ' s i n s t r u c t i o n s t o the t r i a l 

c o u r t on remand. For s e p a r a t e r easons, however, I agree w i t h 

the main o p i n i o n t h a t the t r i a l c o u r t ' s judgment i s due t o be 

r e v e r s e d . 

C o r d e l l Sudduth t e s t i f i e d a t t r i a l t h a t , on s e v e r a l 

s e p a r a t e o c c a s i o n s , Mark Ducker r e p r e s e n t e d t o him t h a t the 

m i l e a g e s t a t e d on the odometer of the v e h i c l e the Sudduths 

purchased was a c c u r a t e . Mr. Sudduth was then c o n f r o n t e d w i t h 

the odometer statement, which, as the main o p i n i o n r e c i t e s , 

r ead as f o l l o w s : 

" I s t a t e t h a t the odometer now reads 
67,647 m i l e s and t o the b e s t of my knowledge t h a t i t 
r e f l e c t s the a c t u a l m i l e a g e of the v e h i c l e d e s c r i b e d 
below, u n l e s s one of the f o l l o w i n g s tatements i s 
checked. 
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" X (1) I hereby c e r t i f y t h a t t o the b e s t of my 
knowledge the odometer r e a d i n g r e f l e c t s the amount 
of m i leage i n excess of i t s m e c h a n i c a l l i m i t s . 

" (2) I hereby c e r t i f y t h a t the odometer r e a d i n g 
i s not the a c t u a l m i l e a g e . Warning — odometer 
discrepancy." 

(Bo l d t y p e f a c e i n o r i g i n a l . ) 

As the main o p i n i o n p o i n t s out, "'a p l a i n t i f f who i s 

c a p a b l e of r e a d i n g documents, but who does not r e a d them or 

i n v e s t i g a t e f a c t s t h a t s h o u l d provoke i n q u i r y , has not 

r e a s o n a b l y r e l i e d upon a defendant's o r a l r e p r e s e n t a t i o n s t h a t 

c o n t r a d i c t the w r i t t e n terms of the documents.'" So. 3d 

a t ( q u o t i n g AmerUs L i f e I n s . Co. v. Smith, 5 So. 3d 1200, 

1208 ( A l a . 2008)). Mr. Sudduth t e s t i f i e d a t t r i a l t h a t he 

read the odometer statement and t h a t he u n d e r s t o o d the 

r e f e r e n c e i n s u b p a r t (1) t o "mechanical l i m i t s " t o i n d i c a t e 

the d e a l e r s h i p ' s view t h a t t h e r e "might be something wrong 

w i t h " the v e h i c l e and t h a t the v e h i c l e might not be o p e r a t i n g 

w i t h i n i t s m e c h a n i c a l l i m i t s . The t r i a l judge, h i m s e l f , 

i n d i c a t e d t h a t the odometer statement was worded i n a 

c o n f u s i n g manner. The c o n f u s i o n caused by the wording of the 

statement may be a t t r i b u t a b l e , a t l e a s t t o some e x t e n t , t o the 

f a c t t h a t i t i s not c l e a r t o what the word " i t s " r e f e r s i n the 
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s u b p a r t the d e a l e r s h i p checked. T h i s c o n f u s i o n i s h e i g h t e n e d 

by the f a c t t h a t , when u n d e r s t o o d i n the manner a p p a r e n t l y 

i n t e n d e d by the d e a l e r s h i p , the odometer statement i n d i c a t e s 

t h a t the v e h i c l e had been d r i v e n 1,067,647 m i l e s , a statement 

t h a t i s o b v i o u s l y and p a t e n t l y f a l s e . 

Under the c i r c u m s t a n c e s of t h i s case, I c o n c l ude t h a t a 

r e a s o n a b l e person c o u l d m i s u n d e r s t a n d the odometer statement 

as p r e s e n t e d , and, as i t was a c t u a l l y m i s u n d e r s t o o d by the 

Sudduths, i t d i d not n e c e s s a r i l y c o n t r a d i c t the o r a l 

r e p r e s e n t a t i o n s t h a t Ducker had made t o the Sudduths r e g a r d i n g 

the c o r r e c t n e s s of the odometer r e a d i n g . Thus, i n my view, 

the t r i a l c o u r t d i d not e r r when i t i m p l i c i t l y c o n c l u d e d t h a t 

the Sudduths' r e l i a n c e on Ducker's f a l s e o r a l r e p r e s e n t a t i o n s 

was r e a s o n a b l e . 

The d e a l e r s h i p a l s o argues on a p p e a l t h a t the Sudduths 

f a i l e d t o o f f e r any p r o o f of t h e i r damages. I agree. In a 

case i n v o l v i n g f a c t s s i m i l a r t o t h o s e a t i s s u e i n the p r e s e n t 

case, our supreme c o u r t d i s c u s s e d the p r o p e r measure of 

damages f o r f r a u d : 

" W i l h o i t e contends t h a t the m i s r e p r e s e n t a t i o n 
o c c u r r e d when F r a n k l i n a d v e r t i s e d and o f f e r e d f o r 
s a l e a 1982 Can Am C o r v e t t e , when, i n f a c t , F r a n k l i n 
knew t h a t i t was a 1972 model. Based upon 
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F r a n k l i n ' s inducement, W i l h o i t e p u r c h a s e d the 1972 
C o r v e t t e , b e l i e v i n g t h a t i t was a 1982 model. 
W i l h o i t e a l l e g e d t h a t he s u f f e r e d damages because 
'the c a r he r e c e i v e d was of l e s s v a l u e ' and 'he was 
caused t o i n c u r expenses' t o cure the d e f e c t s i n the 
c a r . 

"The g e n e r a l measure of damages i n a case of 
t h i s type i s the d i f f e r e n c e between what the 
p r o p e r t y i s a c t u a l l y worth and what i t would have 
been worth i f the p r o p e r t y had been as r e p r e s e n t e d . 
M a r t i n v. Honeycutt, 341 So. 2d 171 ( A l a . C i v . App. 
1976). The purpose of damages i n a case such as 
t h i s i s t o p l a c e the d e f r a u d e d p e r s o n i n the 
p o s i t i o n he would occupy i f the r e p r e s e n t a t i o n s had 
been t r u e . M o r r i s v. Westbay Auto Imports, I n c . , 
512 So. 2d 1373 ( A l a . 1987). A l l n a t u r a l l y 
r e s u l t i n g damages, i n c l u d i n g expenses i n c u r r e d as a 
r e s u l t of the f r a u d , a r e r e c o v e r a b l e , but t h e y must 
be a c t u a l damages p r o v e d a t t r i a l . P & S B u s i n e s s  
Machines, I n c . v. Olympia U.S.A., I n c . , 707 F.2d 
1321 (11th C i r . 1983). The j u r y ' s assessment of 
damages cannot be based on s p e c u l a t i o n or 
c o n j e c t u r e . McClendon P o o l s , I n c . v. Bush, 414 So. 
2d 92 ( A l a . C i v . App. 1982). 

" A p p l y i n g t h e s e r u l e s t o t h i s case, and d e s p i t e 
the r u l e t h a t a j u r y v e r d i c t w i l l be reviewed w i t h 

497 
o 

a l l f a v o r a b l e p r e s u m p t i o n s , Jawad v. Granade, 49 
So. 2d 471 ( A l a . 1986), we f i n d t h a t t h e r e was n_ 
e v i d e n c e t o s u p p o r t the amount of damages awarded. 
W i l h o i t e t e s t i f i e d t h a t he t r a d e d a 1978 Jeep and 
$3,500 f o r the used C o r v e t t e . He t e s t i f i e d f u r t h e r 
t h a t he i n c u r r e d expenses i n f i x i n g the d e f e c t s i n 
the c a r . He f a i l e d , however, t o submit t e s t i m o n y 
c o n c e r n i n g the amount of those expenses. 
Furthermore, W i l h o i t e c o m p l e t e l y f a i l e d t o e s t a b l i s h 
the a c t u a l v a l u e of the C o r v e t t e or what i t would 
have been worth had i t been as r e p r e s e n t e d . " 

W i l h o i t e v. F r a n k l i n , 570 So. 2d 1236, 1237 ( A l a . C i v . App. 
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1990). 

In the p r e s e n t case, the Sudduths p r o v i d e d no e v i d e n c e of 

the v a l u e of the v e h i c l e as i t was r e p r e s e n t e d t o be and no 

e v i d e n c e of i t s v a l u e as i t was. Thus, t h e r e was no e v i d e n c e 

t o s u p p o r t the t r i a l c o u r t ' s award of compensatory damages. 

The Sudduths argue t h a t the a b o v e - s t a t e d measure of 

damages a p p l i e s o n l y when the a g g r i e v e d p a r t y keeps the goods 

f r a u d u l e n t l y s o l d t o i t , and t h e y argue t h a t t h e y attempted t o 

r e t u r n the v e h i c l e t o the d e a l e r s h i p . A l t h o u g h i t may be t r u e 

t h a t whether a p a r t y keeps or r e t u r n s goods f r a u d u l e n t l y s o l d 

t o i t might a f f e c t the a p p r o p r i a t e measure of damages, see  

Gable v. B o l e s , 718 So. 2d 68, 72 ( A l a . C i v . App. 1998), the 

f a c t of the m a t t e r i s t h a t the Sudduths kept the v e h i c l e and, 

i n s t e a d of f i l i n g an a c t i o n t o r e s c i n d t h e i r c o n t r a c t w i t h the 

d e a l e r s h i p and t o o b t a i n r e s t i t u t i o n of the purchase p r i c e , 

c o n t i n u e d t o use the v e h i c l e u n t i l i t was d e s t r o y e d i n an 

a c c i d e n t . As a r e s u l t , the g e n e r a l measure of damages f o r 

f r a u d a p p l i e s t o t h e i r cause of a c t i o n a g a i n s t the d e a l e r s h i p . 

The Sudduths a l s o argue t h a t the t r i a l c o u r t ' s award can 

be j u s t i f i e d on the b a s i s of the mental a n g u i s h t h e y s u f f e r e d 

as a r e s u l t of the d e a l e r s h i p ' s f r a u d . However, i t i s w e l l 
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s e t t l e d " t h a t i n t o r t cases damages f o r mental a n g u i s h have t o 

be l i n k e d t o a c t u a l p h y s i c a l i n j u r y or 'zone of danger,' 

Birmingham C o a l & Coke Co. v. Johnson, 10 So. 3d 993, 999 

( A l a . 2008). The Sudduths have not demonstrated t h a t t h e y 

were p h y s i c a l l y i n j u r e d o r w i t h i n a zone of danger c r e a t e d by 

the d e a l e r s h i p ' s f r a u d . 

D e s p i t e my view t h a t the Sudduths f a i l e d t o s u p p o r t t h e i r 

c l a i m f o r compensatory damages, I do not b e l i e v e t h a t t h e y are 

n e c e s s a r i l y p r e c l u d e d from s e e k i n g damages i n some form. For 

example, nominal damages are a v a i l a b l e t o a p l a i n t i f f when 

" t h e r e i s e v i d e n c e of a b r e a c h of a l e g a l d uty and ... 

e v i d e n c e from which a c t u a l damage can be i n f e r r e d " 

LaCoste v. SCI Alabama F u n e r a l S e r v s . , I n c . , 689 So. 2d 76, 81 

( A l a . C i v . App. 1996). Furthermore, " [ a ] n award of nominal 

damages w i l l s u p p o r t an award [of] p u n i t i v e damages." I l i f f  

v. Norwood Hodges Motor Co., 680 So. 2d 243, 245 ( A l a . C i v . 

App. 1993). Because the t r i a l c o u r t awarded compensatory 

damages t o the Sudduths, i t had no need t o c o n s i d e r , and 

a p p a r e n t l y d i d not c o n s i d e r , whether the Sudduths were 

e n t i t l e d t o nominal damages. As a r e s u l t , I would r e v e r s e the 

t r i a l c o u r t ' s judgment and remand the cause t o the t r i a l c o u r t 
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t o r e c o n s i d e r whether and t o what e x t e n t the Sudduths are 

e n t i t l e d t o an award of damages, t a k i n g i n t o c o n s i d e r a t i o n the 

f a c t t h a t the Sudduths f a i l e d t o prove t h a t t h e y were e n t i t l e d 

t o compensatory damages. 
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