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THOMPSON, P r e s i d i n g Judge. 

On December 13, 2007, the J e f f e r s o n County Department of 

Human Resources ("DHR") f i l e d c o m p l a i n t s a l l e g i n g t h a t B.N. 

and W.N. I I I ( h e r e i n a f t e r t o g e t h e r r e f e r r e d t o as "the 

c h i l d r e n " ) were dependent c h i l d r e n . 1 The dependency 

1 I n some p a r t s of the r e c o r d , W.N. I I I i s i n c o r r e c t l y 
r e f e r r e d t o as "W.N., J r . " 
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c o m p l a i n t s a l l e g e d t h a t the c h i l d r e n ' s p a r e n t s , Y.N. ("the 

mother") and W.N., J r . ("the f a t h e r " ) , were a b u s i n g drugs and 

t h a t the c h i l d r e n were not a d e q u a t e l y s u p e r v i s e d . On December 

14, 2007, the j u v e n i l e c o u r t e n t e r e d o r d e r s f i n d i n g the 

c h i l d r e n dependent and p l a c i n g them i n the pendente l i t e 

c u s t o d y of K.F., a c o u s i n of the c h i l d r e n . 2 The r e c o r d 

i n d i c a t e s t h a t the mother and the f a t h e r were o r d e r e d t o 

submit t o substance-abuse assessments and p s y c h o l o g i c a l 

e v a l u a t i o n s , t o submit t o random drug t e s t s , and t o o b t a i n and 

m a i n t a i n s t a b l e h o u s i n g and employment as r e q u i r e m e n t s f o r 

f a m i l y r e u n i f i c a t i o n . Both p a r e n t s were awarded v i s i t a t i o n 

w i t h the c h i l d r e n . 

S u b s e q u e n t l y e n t e r e d r e v i e w o r d e r s i n d i c a t e t h a t the 

p a r e n t s were o r d e r e d t o comply w i t h the recommendations 

r e s u l t i n g from the substance-abuse assessments, which i n c l u d e d 

t r e a t m e n t f o r substance-abuse problems. The r e c o r d i n d i c a t e s 

t h a t the p a r e n t s d i d not comply w i t h the r e u n i f i c a t i o n 

r e q u i r e m e n t s . 

2The r e c o r d r e f e r s t o K.F. as a "second c o u s i n , " but i t 
t c l e a r i f he i s the second c o u s i n of the c h i l d r e n or of i s not 

one of the c h i l d r e n ' s p a r e n t s . 
2 
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Pursuant t o r e v i e w o r d e r s e n t e r e d i n A p r i l 2008, 

pendente l i t e c u s t o d y of the c h i l d r e n was changed t o p l a c e 

them i n the pendente l i t e c u s t o d y of K.F. and h i s mother, S.F. 

R e f e r e n c e s i n the r e c o r d , i n c l u d i n g statements i n a DHR c o u r t 

r e p o r t , i n d i c a t e t h a t the c h i l d r e n spent a g r e a t d e a l of time 

w i t h S.F. The r e c o r d i n d i c a t e s t h a t K.F. and S.F. have 

r e s i d e n c e s on the same s t r e e t . 

Review o r d e r s e n t e r e d w i t h r e g a r d t o each c h i l d on August 

21, 2008, s p e c i f i e d t h a t the permanency p l a n f o r the c h i l d r e n 

was "permanent r e l a t i v e placement w i t h t r a n s f e r of c u s t o d y t o 

the r e l a t i v e . " At t h a t t i m e , the c h i l d r e n remained i n the 

pendente l i t e c u s t o d y of K.F. and S.F. The r e u n i f i c a t i o n 

r e q u i r e m e n t s f o r the p a r e n t s remained the same, i . e . , 

s u b m i t t i n g t o random drug t e s t i n g , u n dergoing substance-abuse 

t r e a t m e n t , and m a i n t a i n i n g s t a b l e h o u s i n g and employment. 

Pursuant t o o r d e r s e n t e r e d on December 23, 2008, each p a r e n t 

was o r d e r e d t o pay c h i l d s u p p o r t f o r the b e n e f i t of the 

c h i l d r e n . 

On March 11, 2009, the j u v e n i l e c o u r t e n t e r e d o r d e r s i n 

which i t , among o t h e r t h i n g s , suspended the p a r e n t s ' r i g h t s t o 

v i s i t a t i o n w i t h the c h i l d r e n pending a f u r t h e r o r d e r of the 

3 
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c o u r t ; the r e c o r d does not i n d i c a t e the reason t h a t the 

p a r e n t s ' v i s i t a t i o n was suspended. The March 11, 2009, o r d e r s 

i n d i c a t e t h a t the c h i l d r e n ' s cases were s c h e d u l e d f o r an A p r i l 

9, 2009, " r e v i e w h e a r i n g . " 

The r e c o r d c o n t a i n s the t r a n s c r i p t of the A p r i l 9, 2009, 

h e a r i n g . The mother was p r e s e n t a t the h e a r i n g , but the 

f a t h e r was n o t . 3 No t e s t i m o n y was taken a t t h a t h e a r i n g , but 

a number of r e p r e s e n t a t i o n s and arguments were made by the 

p a r t i e s ' a t t o r n e y s , the c h i l d r e n ' s g u a r d i a n ad l i t e m , and the 

c u s t o d i a n s ' a t t o r n e y . A f t e r t h a t h e a r i n g , on A p r i l 11, 2009, 

the j u v e n i l e c o u r t , over the o b j e c t i o n of the mother, e n t e r e d 

o r d e r s awarding c u s t o d y of the c h i l d r e n t o K.F. and S.F. and 

c l o s i n g the c a s e s . The A p r i l 11, 2009, o r d e r s s p e c i f i e d t h a t 

the p a r e n t s have no c o n t a c t or v i s i t a t i o n w i t h the c h i l d r e n . 

The mother t i m e l y appealed, c h a l l e n g i n g those p a r t s of the 

A p r i l 11, 2009, o r d e r s t h a t d e n i e d her the r i g h t t o v i s i t a t i o n 

w i t h the c h i l d r e n . 

D u r i n g the h e a r i n g b e f o r e the j u v e n i l e c o u r t , the 

arguments of the a t t o r n e y s i n d i c a t e d t h a t the mother had 

3The f a t h e r has not appealed, and t h i s o p i n i o n does not 
r e f e r e n c e f a c t s r e l e v a n t t o h i s attempts a t r e u n i f i c a t i o n w i t h 
the c h i l d r e n . 

4 
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f a i l e d t o submit t o random dr u g t e s t i n g and t h a t she had 

f a i l e d t o v i s i t the c h i l d r e n . The a t t o r n e y s ' r e p r e s e n t a t i o n s 

i n d i c a t e d t h a t the mother had r e p e a t e d l y promised t o v i s i t the 

c h i l d r e n , but had f a i l e d t o do so, and t h a t t h a t conduct had 

had a n e g a t i v e e f f e c t on the c h i l d r e n . Based on the o r a l 

arguments of c o u n s e l , the j u v e n i l e c o u r t , over the o b j e c t i o n 

of the mother, d e t e r m i n e d the c h i l d r e n t o be dependent, 

awarded c u s t o d y t o K.F. and S.F., and d e n i e d the mother 

v i s i t a t i o n r i g h t s . I n d o i n g so, the j u v e n i l e c o u r t n oted t h a t 

the mother c o u l d f i l e a m o d i f i c a t i o n p e t i t i o n when she 

improved her c i r c u m s t a n c e s . 

D i s p o s i t i o n a l h e a r i n g s such as the one conducted by the 

j u v e n i l e c o u r t are i n t e n d e d t o be based on e v i d e n c e p r e s e n t e d 

t o the j u v e n i l e c o u r t . See § 12-15-65(d), ( f ) , (h), A l a . Code 

1975 ( s p e c i f y i n g t h a t a c o u r t s h a l l hear e v i d e n c e and 

determine whether the e v i d e n c e demonstrates beyond a 

r e a s o n a b l e doubt t h a t the c h i l d i s dependent and t h a t , i n 

d i s p o s i t i o n a l h e a r i n g s , " a l l r e l e v a n t and m a t e r i a l e v i d e n c e 

... may be r e c e i v e d " ) . S i m i l a r l y , i t i s w e l l s e t t l e d t h a t , 

w i t h r e g a r d t o a p a r e n t ' s r i g h t t o v i s i t a t i o n w i t h a dependent 

c h i l d , the j u v e n i l e c o u r t must c o n s i d e r whether the r e q u e s t e d 
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v i s i t a t i o n i s i n the b e s t i n t e r e s t s of the c h i l d . § 

12 - 1 5 - 7 1 ( a ) ( 4 ) , A l a . Code 1975; K.B. v. Cleburne County Dep't  

of Human Res., 897 So. 2d 379, 387-88 ( A l a . C i v . App. 2004); 

F l o y d v. Alabama Dep't of Human Res., 550 So. 2d 980, 981 

( A l a . C i v . App. 1988); and Heup v. S t a t e Dep't of Human Res., 

522 So. 2d 295, 298-99 ( A l a . C i v . App. 1988). The a l l e g a t i o n s 

of the a t t o r n e y s i n t h i s case, i f s u p p o r t e d by e v i d e n c e , might 

be s u f f i c i e n t t o w a r r a n t a s u s p e n s i o n of the mother's 

v i s i t a t i o n r i g h t s . However, the r e c o r d on ap p e a l c o n t a i n s no 

ev i d e n c e . "The unsworn s t a t e m e n t s , f a c t u a l a s s e r t i o n s , and 

arguments of c o u n s e l are not e v i d e n c e . " Ex p a r t e R u s s e l l , 911 

So. 2d 719, 725 ( A l a . C i v . App. 2005). A c c o r d i n g l y , we 

r e v e r s e the j u v e n i l e c o u r t ' s judgment and remand the cause f o r 

the j u v e n i l e c o u r t t o conduct an e v i d e n t i a r y d i s p o s i t i o n a l 

h e a r i n g . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , Bryan, and Moore, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

6 


