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M.H. 

v. 

H.N.M. 

Appeal from Walker Juvenile Court 
(JU-05-276.02) 

BRYAN, Judge. 

M.H. ("the f a t h e r " ) appeals from a judgment of the Walker 

J u v e n i l e Court ("the j u v e n i l e c o u r t " ) g r a n t i n g c u s t o d y of h i s 

daughter, M.J.H. ("the c h i l d " ) , b o r n i n December 2004, t o 

H.N.M. ("the m a t e r n a l a u n t " ) . 
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On December 5, 2007, the m a t e r n a l aunt f i l e d a v e r i f i e d 

p e t i t i o n f o r c u s t o d y and sought ex p a r t e "temporary" c u s t o d y 

of the c h i l d " d u r i n g the pendency of t h i s a c t i o n . " I n her 

v e r i f i e d p e t i t i o n , the m a t e r n a l aunt a l l e g e d t h a t E.D., the 

c h i l d ' s mother ("the mother"), was v e s t e d w i t h c u s t o d y of the 

c h i l d , t h a t the mother's whereabouts were unknown, and t h a t 

the c h i l d ' s two h a l f s i b l i n g s were a l s o i n her c u s t o d y . The 

m a t e r n a l aunt a l s o a l l e g e d t h a t the f a t h e r had "had v i r t u a l l y 

no r e l a t i o n s h i p w i t h t h [ e ] c h i l d , " t h a t the c h i l d was not 

aware t h a t the f a t h e r was her f a t h e r , and t h a t the f a t h e r had 

a t one time c o n t e m p l a t e d t e r m i n a t i n g h i s p a r e n t a l r i g h t s t o 

the c h i l d . The m a t e r n a l aunt a v e r r e d t h a t i t was c o n t r a r y t o 

the b e s t i n t e r e s t of the m a t e r n a l aunt and the c h i l d t o n o t i f y 

the f a t h e r r e g a r d i n g the i s s u a n c e of a temporary o r d e r . The 

m a t e r n a l aunt f u r t h e r sought a temporary r e s t r a i n i n g o r d e r t o 

be i s s u e d a g a i n s t the f a t h e r . The j u v e n i l e c o u r t g r a n t e d the 

m a t e r n a l aunt's p e t i t i o n f o r temporary c u s t o d y on the same 

day, c i t i n g the p o t e n t i a l f o r immediate and i r r e p a r a b l e harm 

t o the m a t e r n a l aunt and t o the c h i l d . 

The f a t h e r f i l e d an answer t o the m a t e r n a l aunt's 

v e r i f i e d p e t i t i o n f o r c u s t o d y on December 12, 2007. The f a t h e r 
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d e n i e d the m a t e r i a l a l l e g a t i o n s made by the m a t e r n a l aunt and 

s t a t e d t h a t he was the f i t and p r o p e r p e r s o n t o have cu s t o d y 

of the c h i l d . The f a t h e r r e q u e s t e d t h a t the j u v e n i l e c o u r t s e t 

the matter f o r an immediate h e a r i n g , s e t a s i d e the ex p a r t e 

temporary o r d e r g r a n t i n g c u s t o d y of the c h i l d t o the m a t e r n a l 

aunt, and award cu s t o d y of the c h i l d t o the f a t h e r . 

On A p r i l 30, 2008, the f a t h e r f i l e d a motion t o d i s s o l v e 

the o r d e r g r a n t i n g temporary custody of the c h i l d t o the 

m a t e r n a l aunt o r , i n the a l t e r n a t i v e , t o s c h e d u l e v i s i t a t i o n 

between him and the c h i l d . I n h i s motion, the f a t h e r s t a t e d 

t h a t the mother had d i e d on or about December 11, 2007, t h a t 

the m a t e r n a l aunt had not a l l o w e d the f a t h e r or h i s f a m i l y t o 

v i s i t the c h i l d s i n c e the e n t r y of the temporary o r d e r , and 

t h a t the m a t e r n a l aunt's a c t i o n s were h a v i n g a n e g a t i v e impact 

on the c h i l d ' s r e l a t i o n s h i p w i t h the f a t h e r . 

On June 13, 2008, the j u v e n i l e c o u r t h e l d an ore tenus 

h e a r i n g on the f a t h e r ' s motion t o d i s s o l v e the o r d e r awarding 

temporary c u s t o d y of the c h i l d t o the m a t e r n a l aunt o r , i n the 

a l t e r n a t i v e , t o s c h e d u l e v i s i t a t i o n . The j u v e n i l e c o u r t i s s u e d 

a l e n g t h y f i n a l o r d e r on A p r i l 15, 2009, t h a t found t h a t the 

f a t h e r was u n f i t t o have cu s t o d y of the c h i l d , t h a t the f a t h e r 
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had " v o l u n t a r i l y f o r f e i t e d h i s p l a c e as the f i t and p r o p e r 

p e r s o n t o have cu s t o d y of the ... c h i l d , " and t h a t custody of 

the c h i l d was t o remain w i t h the m a t e r n a l aunt. The j u v e n i l e 

c o u r t d i d not address the f a t h e r ' s a l t e r n a t i v e r e q u e s t f o r 

v i s i t a t i o n w i t h the c h i l d . The f a t h e r t i m e l y f i l e d a n o t i c e of 

a p p e a l . 

On a p p e a l , the f a t h e r argues t h a t the j u v e n i l e c o u r t 

e r r e d by c o n s i d e r i n g h i s p h y s i c a l appearance i n awarding 

c u s t o d y of the c h i l d t o the m a t e r n a l aunt. He a l s o argues t h a t 

the j u v e n i l e c o u r t exceeded i t s d i s c r e t i o n i n awarding c u s t o d y 

of the c h i l d t o the m a t e r n a l aunt because, he a l l e g e s , the 

j u v e n i l e c o u r t ' s f i n d i n g s were not s u p p o r t e d by the e v i d e n c e 

and the m a t e r n a l aunt f a i l e d t o show t h a t the f a t h e r was u n f i t 

t o have c u s t o d y of the c h i l d . F i n a l l y , the f a t h e r argues t h a t 

the j u v e n i l e c o u r t exceeded i t s d i s c r e t i o n by f a i l i n g t o award 

him any v i s i t a t i o n w i t h the c h i l d . 

" Although n e i t h e r p a r t y has q u e s t i o n e d t h i s c o u r t ' s 

j u r i s d i c t i o n , we must c o n s i d e r whether we have j u r i s d i c t i o n 

over t h i s a p p e a l , because ' " j u r i s d i c t i o n a l m a t t e r s are of such 

magnitude t h a t we t a k e n o t i c e of them a t any time and do so 

even ex mero motu." K e l l e y v. Thomas, 878 So. 2d 1168, 1171 
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( A l a . C i v . App. 2003) ( q u o t i n g W a l l a c e v. Tee Jays Mfg. Co., 

689 So. 2d 210, 211 ( A l a . C i v . App. 1997), q u o t i n g i n t u r n 

Nunn v. Baker, 518 So. 2d 711, 712 ( A l a . 1987)). "The q u e s t i o n 

whether a judgment i s f i n a l i s a j u r i s d i c t i o n a l q u e s t i o n , and 

the r e v i e w i n g c o u r t , on a d e t e r m i n a t i o n t h a t the judgment i s 

not f i n a l , has a duty t o d i s m i s s the case." Hubbard v.  

Hubbard, 935 So. 2d 1191, 1192 ( A l a . C i v . App. 2006). "[A] 

f i n a l judgment i s a ' t e r m i n a l d e c i s i o n which demonstrates 

t h e r e has been a complete a d j u d i c a t i o n of a l l m a t t e r s i n 

c o n t r o v e r s y between the l i t i g a n t s . ' " Dees v. S t a t e , 563 So. 2d 

1059, 1061 ( A l a . C i v . App. 1990) ( q u o t i n g T i d w e l l v. T i d w e l l , 

496 So. 2d 91, 92 ( A l a . C i v . App. 1986)). 

In the p r e s e n t case, t h e r e was not a complete 

a d j u d i c a t i o n of a l l the m a t t e r s i n c o n t r o v e r s y between the 

p a r t i e s because the j u v e n i l e c o u r t f a i l e d t o address the 

f a t h e r ' s r e q u e s t f o r v i s i t a t i o n . T h e r e f o r e , we conclude t h a t 

the o r d e r e n t e r e d on A p r i l 15, 2009, was not a f i n a l judgment 

and t h a t the f a t h e r ' s a p p e a l must be d i s m i s s e d as an a p p e a l 

from a n o n f i n a l judgment. Hubbard v. Hubbard, s u p r a . Cf.  

Thompson v. H a l l i w e l l , 668 So. 2d 43, 45 ( A l a . C i v . App. 1995) 

( d i s m i s s i n g the f a t h e r ' s a p p e a l as b e i n g from a n o n f i n a l 
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judgment because the j u v e n i l e c o u r t had not f i n a l l y 

a d j u d i c a t e d the i s s u e s of v i s i t a t i o n and c h i l d s u p p o r t ) ; see  

a l s o K e l l e y v. Thomas, 878 So. 2d 1168 ( A l a . C i v . App. 2003) 

(appeal d i s m i s s e d as b e i n g from a n o n f i n a l judgment when the 

t r i a l c o u r t ' s judgment f a i l e d t o address the f a t h e r ' s r e q u e s t 

t h a t the mother be awarded v i s i t a t i o n ) . 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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