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MOORE, Judge. 

T h i s i s the second time these p a r t i e s have been b e f o r e 

t h i s c o u r t . In Nor a n d a l U.S.A., I n c . v. Graben, 18 So. 3d 

405, 416 ( A l a . C i v . App. 2009), t h i s c o u r t r e v e r s e d a judgment 

of the Jackson C i r c u i t C o u r t o r d e r i n g N o r a n d a l U.S.A., I n c . 
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("the e m p l o y e r " ) , t o pay Welton "Sonny" Graben ("the 

employee") p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s p u r s u a n t t o 

A l a . Code 1975, § 2 5 - 5 - 5 7 ( a ) ( 4 ) d . , a p a r t of the Alabama 

W o r k e r s ' Compensation A c t ("the A c t " ) , A l a . Code 1975, § 25-5¬

1 e t seq., on account of a J u l y 10, 1997, r i g h t - k n e e i n j u r y . 

T h i s c o u r t h e l d t h a t , i n d e c i d i n g whether the employee's 

r i g h t - k n e e i n j u r y " ' " e x t e n d [ e d ] t o o t h e r p a r t s of the 

[ e m p l o y e e ' s ] body and i n t e r f e r e [ d ] w i t h t h e i r e f f i c i e n c y , " ' " 

see Ex p a r t e Drummond Co., 837 So. 2d 831, 834 ( A l a . 2002), so 

as t o f a l l o u t s i d e " t h e s c h e d u l e , " A l a . Code 1975, § 25-5-

5 7 ( a ) ( 3 ) a . , the t r i a l c o u r t had e r r e d i n c o n s i d e r i n g i n j u r i e s 

t o the employee's h i p , lower back, and r i g h t s h o u l d e r , which 

i n j u r i e s had been c o n c l u s i v e l y d e t e r m i n e d t o have been caused 

by a noncompensable A p r i l 3, 2004, f a l l . 18 So. 3d a t 410-11. 

T h i s c o u r t f u r t h e r o v e r r u l e d M a s t e r b r a n d C a b i n e t s , I n c . v.  

Johnson, 984 So. 2d 1136 ( A l a . C i v . App. 2005) ( p l u r a l i t y 

o p i n i o n a u t h o r e d by Murdock, J . , w i t h Crawley, P.J., 

c o n c u r r i n g , and Thompson, P i t t m a n , and Bryan, J J . , c o n c u r r i n g 

i n the r e s u l t ) , a f f ' d , Ex p a r t e M a s t e r b r a n d C a b i n e t s , I n c . , 

984 So. 2d 1146 ( A l a . 2007), which the t r i a l c o u r t had r e l i e d 

upon i n d e t e r m i n i n g t h a t the p a i n the employee e x p e r i e n c e s 

2 



2080679 

from the r i g h t - k n e e i n j u r y j u s t i f i e d t r e a t i n g the i n j u r y as an 

i n j u r y t o the body as a whole. 18 So. 3d a t 416. The c o u r t 

adopted a new " p a i n e x c e p t i o n " t o the s c h e d u l e based on the 

supreme c o u r t ' s language i n f o o t n o t e 11 i n Ex p a r t e Drummond 

and remanded the case f o r the t r i a l c o u r t t o c o n s i d e r whether 

the p a i n from the r i g h t - k n e e i n j u r y " t o t a l l y , or v i r t u a l l y 

t o t a l l y , p h y s i c a l l y d i s a b l e [ s ] " the employee. I d . 

On remand, the t r i a l c o u r t e n t e r e d a r e v i s e d judgment i n 

which i t d e t e r m i n e d t h a t the employee's r i g h t - k n e e i n j u r y 

s h o u l d be compensated o u t s i d e the s c h e d u l e f o r two reasons. 

F i r s t , the t r i a l c o u r t c o n c l u d e d t h a t the r i g h t - k n e e i n j u r y 

had a l t e r e d the g a i t of the employee, t h e r e b y c a u s i n g symptoms 

i n h i s h i p and low back. Second, the t r i a l c o u r t d e t e r m i n e d 

t h a t the p a i n from the r i g h t - k n e e i n j u r y t o t a l l y , or v i r t u a l l y 

t o t a l l y , p h y s i c a l l y d i s a b l e s the employee. The employer 

t i m e l y appealed. 

On a p p e a l , the employer i s a g a i n a r g u i n g t h a t the t r i a l 

c o u r t e r r e d i n awarding the employee d i s a b i l i t y b e n e f i t s 

o u t s i d e the s c h e d u l e . 
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The A l t e r e d - G a i t Theory 

Alabama law has l o n g r e c o g n i z e d t h a t an i n j u r y t o the l e g 

of a worker t h a t a l t e r s the manner i n which the worker walks 

and t h e r e b y produces p a i n or o t h e r symptoms i n the h i p or back 

of the worker c o n s t i t u t e s an i n j u r y t o the body as a whole. 

See, e.g., Henderson v. Johnson, 49 A l a . App. 191, 269 So. 2d 

905 (1972); W a r r i o r Stone & C o n t r a c t i n g Co. v. De Foor, 241 

A l a . 227, 2 So. 2d 430 (1941). In B e l l v. D r i s k i l l , 282 A l a . 

640, 213 So. 2d 806 (1968), our supreme c o u r t s u c c i n c t l y 

e x p l a i n e d the reason such i n j u r i e s s h o u l d not be compensated 

w i t h i n the s c h e d u l e as a l o s s , or a l o s s of use, of the l e g : 

" [ A ] l t h o u g h the i n j u r y i t s e l f i s t o o n l y one p a r t or 
member of the body, i f the e f f e c t of such i n j u r y 
extends t o o t h e r p a r t s of the body, and produces a 
g r e a t e r or more p r o l o n g e d i n c a p a c i t y than t h a t which 
n a t u r a l l y r e s u l t s from the s p e c i f i c i n j u r y , ... then 
the employee i s not l i m i t e d i n h i s r e c o v e r y ... t o 
the amount a l l o w e d under the schedule f o r i n j u r y t o 
the one member." 

282 A l a . a t 646, 213 So. 2d a t 811. In Ex p a r t e Drummond, 

sup r a , our supreme c o u r t r e s t a t e d t h a t p o r t i o n of the B e l l 

t e s t when i t h e l d t h a t " ' i f the e f f e c t s of the l o s s of the 

member ext e n d t o o t h e r p a r t s of the body and i n t e r f e r e w i t h 

t h e i r e f f i c i e n c y , the s c h e d u l e a l l o w a n c e f o r the l o s t member 
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i s not e x c l u s i v e . ' " 837 So. 2d a t 834 ( q u o t i n g 4 Lex K. 

La r s o n , L a r s o n ' s Workers' Compensation Law § 87.02 (2001)). 

In B o i s e Cascade Corp. v. Jac k s o n , 997 So. 2d 1026 ( A l a . 

C i v . App. 2007) ("Jackson I " ) , t h i s c o u r t i n t e r p r e t e d Ex p a r t e  

Drummond as a l t e r i n g the B e l l t e s t t o r e q u i r e t h a t a worker 

prove t h a t the e f f e c t s of an i n j u r y t o a s c h e d u l e d member 

cause or c o n t r i b u t e t o a permanent p h y s i c a l i n j u r y t o o t h e r 

p a r t s of the worker's body i n o r d e r t o r e c e i v e u n s c heduled 

d i s a b i l i t y b e n e f i t s . T h i s c o u r t i s s u e d Jackson I on May 4, 

2007. On November 16, 2007, the supreme c o u r t g r a n t e d 

Jackson's p e t i t i o n f o r a w r i t of c e r t i o r a r i , r e v e r s e d t h i s 

c o u r t ' s judgment, and h e l d t h a t the t e s t adopted i n Ex p a r t e  

Drummond does not r e q u i r e p r o o f of permanent p h y s i c a l i n j u r y 

t o o t h e r p a r t s of the body. Ex p a r t e J a c k s o n , 997 So. 2d 

1038 ( A l a . 2008). On remand, t h i s c o u r t , on May 2, 2008, 

a f f i r m e d the judgment awarding p e r m a n e n t - t o t a l - d i s a b i l i t y 

b e n e f i t s t o Jackson based on the a l t e r e d - g a i t t h e o r y a s s e r t e d 

by J ackson. B o i s e Cascade Corp. v. Jac k s o n , 997 So. 2d 1042 

( A l a . C i v . App. 2 008) ("Jackson I I " ) . 

The t r i a l c o u r t e n t e r e d i t s o r i g i n a l judgment i n t h i s 

case i n June 2007, between the date t h i s c o u r t i s s u e d i t s 
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o p i n i o n i n Jackson I and the date the supreme c o u r t i s s u e d i t s 

o p i n i o n i n Ex p a r t e J a c k s o n . In the June 2007 judgment, the 

t r i a l c o u r t d e t e r m i n e d t h a t o n l y the 2004 f a l l had caused the 

employee's h i p and back p a i n . In Graben, sup r a , t h i s c o u r t 

n o ted t h a t some evi d e n c e i n the r e c o r d i n d i c a t e d t h a t the 

employee's a l t e r e d g a i t had caused or c o n t r i b u t e d t o the 

employee's h i p and back p a i n , w h i l e o t h e r e v i d e n c e l i n k e d 

those symptoms t o the A p r i l 2004 f a l l . We c o n c l u d e d t h a t the 

t r i a l c o u r t had r e s o l v e d the c o n f l i c t i n g e v i d e n c e on the 

source of the h i p and back problems by a t t r i b u t i n g them t o the 

2004 f a l l . 18 So. 3d a t 410-11. T h i s c o u r t f u r t h e r h e l d 

t h a t , because the employee had not f i l e d a c r o s s - a p p e a l , under 

the l a w - o f - t h e - c a s e d o c t r i n e , we were bound by the t r i a l 

c o u r t ' s f i n d i n g t h a t the 2004 f a l l had caused the employee's 

h i p and back p a i n . 18 So. 3d a t 410. A c c o r d i n g l y , t h i s c o u r t 

h e l d t h a t the award of u n s c h e d u l e d b e n e f i t s c o u l d not be 

a f f i r m e d on the b a s i s of the e v i d e n c e s u p p o r t i n g an a l t e r e d -

g a i t t h e o r y . 18 So. 3d a t 413. 

On remand, a l t h o u g h t h i s c o u r t had d i r e c t e d the t r i a l 

c o u r t t o determine s o l e l y whether the p a i n i n the employee's 

r i g h t knee t o t a l l y , or v i r t u a l l y t o t a l l y , d i s a b l e s the 
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employee, 18 So. 3d a t 416, see T r a v i s v. T r a v i s , 875 So. 2d 

1212, 1214 ( A l a . C i v . App. 2003) ("[O]n remand, '"the t r i a l 

c o u r t ' s duty i s t o comply w i t h the a p p e l l a t e mandate 

' a c c o r d i n g t o i t s t r u e i n t e n t and meaning, as d e t e r m i n e d by 

the d i r e c t i o n s g i v e n by the r e v i e w i n g c o u r t . ' " ' " ( q u o t i n g Ex  

p a r t e Jones, 774 So. 2d 607, 608 ( A l a . C i v . App. 2000), 

q u o t i n g i n t u r n Walker v. C a r o l i n a M i l l s Lumber Co., 441 So. 

2d 980, 982 ( A l a . C i v . App. 1983), q u o t i n g i n t u r n Ex p a r t e  

Alabama Power Co., 431 So. 2d 151, 155 ( A l a . 1 9 8 3 ) ) ) , the 

t r i a l c o u r t r e v i s e d i t s f i n d i n g s of f a c t t o s upport an award 

of u n s cheduled b e n e f i t s under the a l t e r e d - g a i t t h e o r y . In i t s 

r e v i s e d judgment, the t r i a l c o u r t reasoned t h a t i t had not 

a d d r e s s e d the e f f e c t of the employee's a l t e r e d g a i t on h i s h i p 

and back i n the o r i g i n a l judgment because, a t t h a t t i m e , i t 

was bound by the o p i n i o n i n Jackson I , which r e q u i r e d 

a d d i t i o n a l e v i d e n c e i n d i c a t i n g t h a t the a l t e r e d g a i t had 

caused a permanent p h y s i c a l i n j u r y t o those a r e a s of the 

employee's body. The t r i a l c o u r t s t a t e d t h a t i f Ex p a r t e  

Jackson and Jackson I I had been a v a i l a b l e f o r i t s r e v i e w i n 

June 2007, i t would have c o n s i d e r e d the e f f e c t s of the 

employee's a l t e r e d g a i t on h i s h i p and back. Based on the 
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l e g a l s t a n d a r d s e t out i n those l a t t e r o p i n i o n s , the t r i a l 

c o u r t s t a t e d t h a t i t 

"now s p e c i f i c a l l y f i n d s t h a t w h i l e the employee 
i n j u r e d h i s r i g h t s h o u l d e r and back as a r e s u l t of 
the f a l l of A p r i l 3, 2004, he a l s o has s u f f e r e d an 
a l t e r e d g a i t because of the r i g h t knee i n j u r y and 
t h a t has caused or c o n t r i b u t e d t o cause h i s lower 
back and h i p problems." 

The t r i a l c o u r t a l s o found t h a t the e f f e c t s of the employee's 

r i g h t - k n e e i n j u r y i n t e r f e r e w i t h the normal f u n c t i o n i n g of the 

employee's h i p and low back. The t r i a l c o u r t then c o n c l u d e d 

t h a t the employee would be e n t i t l e d t o u n s c heduled d i s a b i l i t y 

b e n e f i t s p u r s u a n t t o the a l t e r e d - g a i t t h e o r y . 

The t r i a l c o u r t ' s r e a s o n i n g c o n t r a d i c t s t h i s c o u r t ' s 

a n a l y s i s i n Graben. In Graben, t h i s c o u r t c o n c l u d e d t h a t the 

t r i a l c o u r t had a l r e a d y a d d r e s s e d the source of the employee's 

h i p and low-back problems and had a s c r i b e d those problems t o 

the 2004 f a l l . 18 So. 3d a t 410-11. The employee argues t h a t 

our d i s c u s s i o n on t h a t p o i n t was d i c t a ; however, t h a t 

d i s c u s s i o n was e s s e n t i a l t o our d e c i s i o n t h a t the o r i g i n a l 

judgment c o u l d not be a f f i r m e d on the a l t e r e d - g a i t t h e o r y 

d e s p i t e the t r i a l c o u r t ' s f a i l u r e t o r e l y on t h a t t h e o r y i n 

i t s o r i g i n a l judgment. 18 So. 3d a t 413. 
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Under the "law of the case" d o c t r i n e , " ' [ t ] h e i s s u e s 

d e c i d e d by an a p p e l l a t e c o u r t become the law of the case on 

remand t o the t r i a l c o u r t , and the t r i a l c o u r t i s not f r e e t o 

r e c o n s i d e r those i s s u e s . ' " T r a v i s v. T r a v i s , 875 So. 2d a t 

1214 ( q u o t i n g Ex p a r t e S.T.S., 806 So. 2d 336, 341 ( A l a . 

2001). "[W]hatever i s once e s t a b l i s h e d between the same 

p a r t i e s i n the same case c o n t i n u e s t o be the law of t h a t case, 

whether or not c o r r e c t on g e n e r a l p r i n c i p l e s , so l o n g as the 

f a c t s on which the d e c i s i o n was p r e d i c a t e d c o n t i n u e t o be the 

f a c t s of the case." Blumberg v. Touche Ross & Co., 514 So. 2d 

922, 924 ( A l a . 1987). The l a w - o f - t h e - c a s e d o c t r i n e " w i l l not 

p e r m i t the t r i a l c o u r t t o r e v e r s e i t s e l f . " Quimby v. Memorial  

P a r k s , I n c . , 835 So. 2d 134, 135 ( A l a . 2002). The d o c t r i n e 

a l s o p r e v e n t s a t r i a l c o u r t from e n t e r i n g , on remand, a 

judgment t h a t would "'render meaningless the d e c i s i o n of the 

[ a p p e l l a t e c o u r t ] i n the f i r s t a p p e a l . ' " A l f a Mut. I n s . Co.  

v. N a t i o n w i d e Mut. I n s . Co., 684 So. 2d 1295, 1302 ( A l a . 

1996). In t h i s case, the f a c t s on which the t r i a l c o u r t based 

i t s o r i g i n a l judgment d i d not change, o n l y i t s assessment of 

those f a c t s changed. 
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A l t h o u g h we r e c o g n i z e t h a t an i n t e r v e n i n g change i n the 

law may w a r r a n t d e v i a t i o n from the l a w - o f - t h e - c a s e d o c t r i n e , 

see Ex p a r t e D i s c o u n t Foods, I n c . , 789 So. 2d 842, 846 n.4 

( A l a . 2001), the change g e n e r a l l y must be such t h a t the 

o r i g i n a l d e c i s i o n i s now c l e a r l y erroneous due t o r e l i a n c e on 

the o l d law. See Wright e t a l . , F e d e r a l P r a c t i c e & Procedure: 

J u r i s d i c t i o n 2d § 4478 n.59 ( ). In t h i s case, on remand, 

the t r i a l c o u r t i n d i c a t e d t h a t i t d i d not a p p l y the a l t e r e d -

g a i t t h e o r y i n i t s o r i g i n a l judgment because of the h o l d i n g i n 

Jackson I ; however, the t r i a l c o u r t was r e q u i r e d t o s e t out 

a l l of i t s f a c t u a l f i n d i n g s and c o n c l u s i o n s of law r e l e v a n t t o 

the i s s u e s l i t i g a t e d by the p a r t i e s i n i t s o r i g i n a l judgment. 

See A l a . Code 1975, § 25-5-88. Nowhere i n t h a t judgment d i d 

the t r i a l c o u r t i n d i c a t e t h a t i t had d e c l i n e d t o award the 

employee unscheduled b e n e f i t s based on the a l t e r e d - g a i t t h e o r y 

due t o t h i s c o u r t ' s d e c i s i o n i n Jackson I . R a t h e r , as we 

c o n c l u d e d i n Graben, the judgment r e v e a l s o n l y t h a t the t r i a l 

c o u r t d i d not a p p l y the a l t e r e d - g a i t t h e o r y because i t 

determined, as a m a t ter of f a c t , t h a t the employee's h i p and 

low-back problems r e s u l t e d s o l e l y from the 2004 f a l l . 

10 



2080679 

Moreover, the changes t o the law made i n Ex p a r t e Jackson 

and Jackson I I do not a f f e c t the c o r r e c t n e s s of t h a t f a c t u a l 

f i n d i n g . A l t h o u g h the employee had a l r e a d y d e v e l o p e d an 

a n t a l g i c g a i t b e f o r e A p r i l 3, 2004, a g r e a t d e a l of the 

m e d i c a l and o t h e r e v i d e n c e i n d i c a t e s t h a t the employee d i d not 

complain of h i p problems u n t i l a f t e r the 2004 f a l l and t h a t 

h i s severe back p a i n and a s s o c i a t e d symptoms d i d not b e g i n 

u n t i l a f t e r t h a t f a l l . S u b s t a n t i a l e v i d e n c e c o n t i n u e s t o 

support the f a c t u a l d e t e r m i n a t i o n t h a t the 2004 f a l l caused 

the employee's h i p and back problems. The changes i n the law 

announced i n Ex p a r t e J a c k s o n and Jackson I I do not i n any 

manner render the o r i g i n a l f a c t u a l f i n d i n g s c l e a r l y e r r o n e o u s . 

Based on the f o r e g o i n g r e a s o n i n g , we r e v e r s e t h a t p o r t i o n 

of the t r i a l c o u r t ' s judgment on remand p u r p o r t i n g t o award 

the employee p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s based on the 

a l t e r e d - g a i t t h e o r y . 

The P a i n E x c e p t i o n 

As e x p l a i n e d above, i n B e l l v. D r i s k i l l , s u p r a , our 

supreme c o u r t s t a t e d the r u l e t h a t i n j u r i e s t o s c h e d u l e d 

members a f f e c t i n g o t h e r u n s cheduled p a r t s of the body f a l l 

o u t s i d e the s c h e d u l e . Based on t h a t t e s t , when the i n j u r y 
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causes p a i n w h o l l y w i t h i n the s c h e d u l e d member, the schedul e 

remains the e x c l u s i v e remedy. However, the B e l l c o u r t f u r t h e r 

d e c l a r e d t h a t the schedul e would not a p p l y when "the i n j u r y 

causes an abnormal and un u s u a l i n c a p a c i t y w i t h r e s p e c t t o the 

member." 282 A l a . a t 646, 213 So. 2d a t 811. Based on t h a t 

s o - c a l l e d "second prong" of the B e l l t e s t , see Ex p a r t e  

Drummond, 837 So. 2d a t 834 n.10, t h i s c o u r t i s s u e d numerous 

o p i n i o n s a f f i r m i n g u n s cheduled compensation awards on the 

b a s i s of l i n g e r i n g and d i s a b l i n g p a i n i s o l a t e d t o a s c h e d u l e d 

member. See, e.g., G o l d K i s t , I n c . v. Casey, 495 So. 2d 1129 

( A l a . C i v . App. 1986); and R e p u b l i c S t e e l Corp. v. K i m b r e l l , 

370 So. 2d 294 ( A l a . C i v . App. 1979). 

In Ex p a r t e Drummond, our supreme c o u r t d e t e r m i n e d t h a t 

t h i s c o u r t had unduly expanded the i n t e n d e d r e a c h of the B e l l 

t e s t by, among o t h e r t h i n g s , d e v i a t i n g from the schedul e on 

the b a s i s of p a i n c o n t a i n e d e n t i r e l y w i t h i n a s c h e d u l e d 

member. 837 So. 2d a t 834-35. The Drummond c o u r t a b o l i s h e d 

the second prong of the B e l l t e s t , 837 So. 2d a t 834 n.10., 

o v e r r u l e d our caselaw r e l y i n g on i s o l a t e d p a i n as a ground f o r 

a v o i d i n g the s c h e d u l e , 837 So. 2d a t 834-35, and r e s t a t e d the 
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t e s t f o r d i s t i n g u i s h i n g s c h e d u l e d i n j u r i e s from unscheduled 

i n j u r i e s , as s e t out above. 

A l t h o u g h the body of the o p i n i o n i n Ex p a r t e Drummond 

appeared t o c l a r i f y t h a t p a i n c o n t a i n e d w h o l l y w i t h i n a 

sc h e d u l e d member would no l o n g e r t a k e an i n j u r y o u t s i d e the 

sc h e d u l e , i n f o o t n o t e 11 the Drummond c o u r t s t a t e d : 

" T h i s case does not p r e s e n t a s i t u a t i o n i n which 
the p a i n , a l t h o u g h i s o l a t e d t o the s c h e d u l e d member, 
causes a d i s a b i l i t y t o the body as a whole. We 
r e c o g n i z e t h a t p a i n can be t o t a l l y , or v i r t u a l l y 
t o t a l l y , d e b i l i t a t i n g , but t h i s case does not 
p r e s e n t such a s i t u a t i o n ; t h e r e f o r e , we d e c l i n e t o 
address t h a t s i t u a t i o n h e r e . " 

837 So. 2d a t 836 n.11. Footnote 11 e x p r e s s l y r e c o g n i z e s 

t h a t , i n some " s i t u a t i o n , " p a i n may cause a d i s a b i l i t y t o the 

body as a whole a l t h o u g h emanating s o l e l y from a s c h e d u l e d 

member. The language i n the f o o t n o t e f u r t h e r i m p l i e s t h a t 

such a " s i t u a t i o n " o c c u r s when p a i n i s o l a t e d t o a s c h e d u l e d 

member i s " t o t a l l y , or v i r t u a l l y t o t a l l y , d e b i l i t a t i n g " t o the 

worker. Hence, i n Graben, s u p r a , t h i s c o u r t adopted t h a t 

language as the t e s t f o r d e t e r m i n i n g when p a i n i s o l a t e d t o a 
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s c h e d u l e d member t r a n s f o r m s t h a t impairment i n t o an 

unscheduled i n j u r y . 18 So. 3d a t 416. 1 

T h i s c o u r t p h r a s e d the t e s t as r e q u i r i n g p r o o f of t o t a l , 

or v i r t u a l l y t o t a l , p h y s i c a l d i s a b i l i t y because Ex p a r t e  

Drummond h o l d s t h a t an i n j u r y t o a s c h e d u l e d member may not be 

t r e a t e d as unscheduled based on e v i d e n c e of the v o c a t i o n a l 

d i s a b i l i t y a r i s i n g t h e r e f r o m . 837 So. 2d a t 834 n.8. In 

Advantage S a l e s of Alabama, I n c . v. Clemons, [Ms. 2070113, 

Aug. 1, 2008] So. 3d ( A l a . C i v . App. 2008), t h i s c o u r t 

h e l d t h a t a t r i a l c o u r t must f i r s t determine whether an 

impairment meets the Ex p a r t e Drummond t e s t f o r t r e a t m e n t as 

an unscheduled i n j u r y b e f o r e c o n s i d e r i n g e v i d e n c e of 

v o c a t i o n a l d i s a b i l i t y . Moreover, t o prove a t o t a l v o c a t i o n a l 

d i s a b i l i t y , a c o v e r e d worker does not have t o prove e n t i r e 

1So phrased, the t e s t d i f f e r s m a t e r i a l l y from the t e s t 
a d v o c a t e d i n Ma s t e r b r a n d C a b i n e t s , I n c . v. Johnson, Thus, 
those cases a p p l y i n g and d i s t i n g u i s h i n g Johnson are no l o n g e r 
a p p l i c a b l e or i n s t r u c t i v e . "The cases d e c i d e d a f t e r Johnson, 
but b e f o r e Graben, .... do not p r o v i d e us w i t h p r e c e d e n t i a l 
v a l u e r e g a r d i n g the d e c i s i o n t o award b e n e f i t s o u t s i d e the 
sch e d u l e based on d e b i l i t a t i n g p a i n " under the Graben t e s t . 
Wehadkee Yarn M i l l s v. H a r r i s , [Ms. 2080281, Sept. 4, 2009] 

So. 3d , ( A l a . C i v . App. 2009). Hence, we do not 
c o n s i d e r the employer's argument i n t h i s case t h a t , because 
the e v i d e n c e does not s a t i s f y the now-discarded Johnson t e s t , 
i t i s n e c e s s a r i l y i n s u f f i c i e n t t o meet the Graben t e s t . 
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p h y s i c a l d i s a b i l i t y . See Brunson M i l l i n g Co. v. Grimes, 267 

A l a . 395, 103 So. 2d 315 (1958); Mead Paper Co. v. B r i z e n d i n e , 

575 So. 2d 571 ( A l a . C i v . App. 1990). A c c o r d i n g l y , the 

Drummond c o u r t o b v i o u s l y d i d not i n t e n d t h a t the sch e d u l e 

c o u l d be c i r c u m v e n t e d on the b a s i s t h a t the employee has 

s u s t a i n e d a t o t a l , or v i r t u a l l y t o t a l , v o c a t i o n a l d i s a b i l i t y . 

See Ex p a r t e B a g g e t t , 1 So. 3d 1021, 1021-22 ( A l a . 2008) 

(Murdock, J . , c o n c u r r i n g s p e c i a l l y ) ( p o i n t i n g out t h a t u s i n g 

e v i d e n c e of a t o t a l v o c a t i o n a l d i s a b i l i t y i n o r d e r t o 

cir c u m v e n t the schedule would " e f f e c t i v e l y unwind" the h o l d i n g 

i n Ex p a r t e Drummond). Rat h e r , the Drummond c o u r t had t o be 

r e f e r r i n g i n f o o t n o t e 11 t o p h y s i c a l d i s a b i l i t y . 

Ex p a r t e Drummond f u r t h e r i n s t r u c t s t h i s c o u r t t h a t the 

p a i n e x c e p t i o n s h o u l d be c o n s t r u e d s t r i c t l y . As t h i s c o u r t 

has p r e v i o u s l y r e c o g n i z e d , the Drummond c o u r t i n t e n d e d "a 

r e i n i n g i n ... of the manner of computing b e n e f i t s where the 

o n l y impairment c l a i m e d i s t o a s c h e d u l e d member." Ex p a r t e  

F o r t James O p e r a t i n g Co., 905 So. 2d 836, 844 ( A l a . C i v . App. 

2004). Ex p a r t e Drummond c r e a t e d a "more s t r i n g e n t t e s t " f o r 

c i r c u m v e n t i n g the l e g i s l a t e d remedy. Alabama Workmen's Comp.  

S e l f - I n s u r e r s Guar. Ass'n, I n c . v. W i l s o n , 993 So. 2d 451, 453 
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( A l a . C i v . App. 2006). A c c o r d i n g l y , any j u d i c i a l l y c r e a t e d 

e x c e p t i o n t o the schedul e must be a p p l i e d n a r r o w l y . See Ex  

p a r t e A d d i s o n F a b r i c a t o r s , I n c . , 989 So. 2d 498 ( A l a . 2007). 

The p a i n e x c e p t i o n s h o u l d not be a p p l i e d so t h a t i t swallows 

the r u l e of e x c l u s i v i t y and r e t u r n s the law t o i t s pre-Ex 

p a r t e Drummond s t a t e i n which the s c h e d u l e almost never 

c o n t r o l l e d the compensation due f o r an impairment t o a l i s t e d 

member. See 1 T. Moore, Alabama Workers' Compensation § 14:16 

(Supp. 2009). J u s t r e c o g n i z i n g a p a i n e x c e p t i o n t o the 

schedule i n j e c t s u n c e r t a i n t y i n t o an ar e a p u r p o s e f u l l y 

i n t e n d e d t o be c e r t a i n , see Ex p a r t e A d d i s o n F a b r i c a t o r s ,  

I n c . , 989 So. 2d a t 502-03 ( r e c o g n i z i n g t h a t the l e g i s l a t u r e 

i n s t i t u t e d the schedu l e t o m i n i m i z e c o n t r o v e r s y and t o as s u r e 

speedy payment of b e n e f i t s ) ; the t e s t s h o u l d not be a p p l i e d i n 

such a manner as t o add t o t h a t u n c e r t a i n t y and t o l e a d t o the 

type of l i t i g a t i o n the l e g i s l a t u r e s p e c i f i c a l l y i n t e n d e d t o 

a v o i d when i t c r e a t e d the s c h e d u l e . See i d . In keeping w i t h 

Ex p a r t e Drummond and the l e g i s l a t i v e i n t e n t b e h i n d the 

sc h e d u l e , the t e s t i s not s a t i s f i e d by e v i d e n c e t h a t the 

worker e x p e r i e n c e s "abnormal," c o n s t a n t , and severe p a i n even 

when not u s i n g the a f f e c t e d member, see Johnson, 984 So. 2d a t 
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1144-45; r a t h e r , i t r e q u i r e s competent p r o o f t h a t whatever 

p a i n the worker e x p e r i e n c e s c o m p l e t e l y , or almost c o m p l e t e l y , 

p h y s i c a l l y d e b i l i t a t e s the worker. 

In d e t e r m i n i n g whether the evi d e n c e s a t i s f i e s t h i s 

e x c e e d i n g l y h i g h s t a n d a r d , a t r i a l c o u r t must c o n s i d e r a l l 

l e g a l e v i d e n c e b e a r i n g on the e x i s t e n c e , d u r a t i o n , i n t e n s i t y , 

and d i s a b l i n g e f f e c t of p a i n i n the s c h e d u l e d member, 

i n c l u d i n g i t s own o b s e r v a t i o n s . See g e n e r a l l y Nance v. Nance, 

640 So. 2d 953 ( A l a . C i v . App. 1994). That ev i d e n c e would 

i n c l u d e the worker's own s u b j e c t i v e c o m p l a i n t s , even i f those 

c o m p l a i n t s are unsupported by or c o n t r a d i c t the m e d i c a l 

e v i d e n c e . See g e n e r a l l y U n e x c e l l e d Mfg. Corp. v. Ragland, 52 

A l a . App. 57, 289 So. 2d 626 ( C i v . 1974). A l t h o u g h J u s t i c e 

P a r k e r advocated i n h i s w r i t i n g s c o n c u r r i n g s p e c i a l l y i n Ex  

p a r t e M a s t e r b r a n d C a b i n e t s , I n c . , 984 So. 2d a t 1151, and i n 

Ex p a r t e Jackson, 997 So. 2d a t 1042, t h a t workers s h o u l d be 

r e q u i r e d t o p r o v i d e o b j e c t i v e e v i d e n c e t h a t d i s a b l i n g p a i n 

e x i s t s i n o r d e r t o prove t h a t type of p a i n c o n t e m p l a t e d by 

f o o t n o t e 11 i n Ex p a r t e Drummond, a m a j o r i t y of the supreme 

c o u r t d i d not adopt t h a t p o s i t i o n . Hence, t h i s c o u r t r e j e c t s 

the employer's c o n t e n t i o n t h a t the law s h o u l d r e q u i r e a 
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worker's s u b j e c t i v e c o m p l a i n t s of p a i n t o be s u p p o r t e d by 

o b j e c t i v e e v i d e n c e . See H o l t v. S u l l i v a n , 921 F.2d 1221, 1223 

(11th C i r . 1991) ( r e q u i r i n g S o c i a l S e c u r i t y d i s a b i l i t y 

c l a i m a n t s t o support s u b j e c t i v e c o m p l a i n t s of p a i n w i t h "(1) 

ev i d e n c e of an u n d e r l y i n g m e d i c a l c o n d i t i o n and e i t h e r (2) 

o b j e c t i v e m e d i c a l e v i d e n c e t h a t c o n f i r m s the s e v e r i t y of the 

a l l e g e d p a i n a r i s i n g from t h a t c o n d i t i o n or (3) t h a t the 

o b j e c t i v e l y d e t e r m i n e d m e d i c a l c o n d i t i o n i s of such s e v e r i t y 

t h a t i t can be r e a s o n a b l y e x p e c t e d t o g i v e r i s e t o the a l l e g e d 

p a i n " ) . 

In t h i s case, the r e c o r d , when viewed i n a l i g h t most 

f a v o r a b l e t o the f i n d i n g s of the t r i a l c o u r t , see Ex p a r t e  

Southern Energy Homes, 873 So. 2d 1116, 1122 ( A l a . 2003), 

c o n t a i n s s u b s t a n t i a l e v i d e n c e showing t h a t the employee had 

e x p e r i e n c e d v i r t u a l l y u n r e m i t t i n g p a i n i n h i s r i g h t knee s i n c e 

he i n j u r e d h i s knee on J u l y 10, 1997. That p a i n d i d not 

p r e v e n t the employee from p e r f o r m i n g s t r e n u o u s manual l a b o r 

f o r the next f o u r y e a r s u n t i l the p l a n t where the employee 

worked c l o s e d ; however, the p a i n had worsened t o the p o i n t 

t h a t , a t the time of t r i a l i n May 2007, the employee was 

s u f f e r i n g c o n s t a n t t h r o b b i n g , sometimes sharp, r i g h t - k n e e p a i n 
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