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MOORE, Judge. 

On J u l y 15, 2008, W i l l i a m Lee E s t e s and J a c k i e C l a r k 

E s t e s f i l e d an u n l a w f u l - d e t a i n e r / e v i c t i o n a c t i o n a g a i n s t 

M i c h a e l S m i t h and B r i d g e t t e S m i t h i n the C o l b e r t D i s t r i c t 

C o u r t . F o l l o w i n g a bench t r i a l , the d i s t r i c t c o u r t e n t e r e d a 
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judgment on August 14, 2008, i n f a v o r of the E s t e s e s and 

a g a i n s t the S m i t h s . On August 25, 2008, the Smiths a p p e a l e d 

the d i s t r i c t c o u r t ' s judgment t o the C o l b e r t C i r c u i t C o u r t . 

On December 29, 2008, the Smiths f i l e d a motion f o r a 

p a r t i a l summary judgment. The E s t e s e s f i l e d a motion f o r a 

summary judgment on January 22, 2009. F o l l o w i n g a h e a r i n g on 

the summary-judgment motions, the c i r c u i t c o u r t p u r p o r t e d t o 

e n t e r a judgment on March 20, 2009, denying the motion f o r a 

p a r t i a l summary judgment f i l e d by the S m i t h s , g r a n t i n g the 

E s t e s e s ' summary-judgment motion, and awarding the E s t e s e s 

$1,647, p l u s c o u r t c o s t s . The Smiths f i l e d a n o t i c e of a p p e a l 

t o t h i s c o u r t on A p r i l 24, 2009. 

" A l t h o u g h n e i t h e r p a r t y has r a i s e d an i s s u e r e g a r d i n g 

t h i s c o u r t ' s j u r i s d i c t i o n , ' j u r i s d i c t i o n a l m a t t e r s are of such 

magnitude t h a t we take n o t i c e of them a t any time and do so 

even ex mero motu. Baker v. Baker, 25 So. 3d 470, 472 ( A l a . 

C i v . App. 2009) ( q u o t i n g Nunn v. Baker, 518 So. 2d 711, 712 

( A l a . 1987)). See a l s o Rule 2 ( a ) ( 1 ) , A l a . R. App. P. 

S e c t i o n 6-6-350, A l a . Code 1975, which governs a p p e a l s 

from a d i s t r i c t c o u r t t o the c i r c u i t c o u r t i n an u n l a w f u l -

d e t a i n e r a c t i o n , p r o v i d e s : 
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"Any p a r t y may a p p e a l from a judgment e n t e r e d  
a g a i n s t him or her by a d i s t r i c t c o u r t t o the  
c i r c u i t c o u r t a t any time w i t h i n seven days a f t e r  
the e n t r y t h e r e o f , and a p p e a l and the p r o c e e d i n g s 
t h e r e o n s h a l l i n a l l r e s p e c t s , except as p r o v i d e d i n 
t h i s a r t i c l e , be governed by t h i s code r e l a t i n g t o 
a p p e a l from d i s t r i c t c o u r t s . ... " 

(Emphasis added.) A d d i t i o n a l l y , § 35-9A-461(d), A l a . Code 

1975, which governs appeals from a d i s t r i c t c o u r t t o the 

c i r c u i t c o u r t i n an e v i c t i o n a c t i o n , p r o v i d e s t h a t 

"any p a r t y may a p p e a l from an e v i c t i o n judgment  
e n t e r e d by a d i s t r i c t c o u r t t o the c i r c u i t c o u r t a t  
any time w i t h i n seven days a f t e r the e n t r y t h e r e o f . 
The f i l i n g of a t i m e l y post-judgment motion p u r s u a n t 
t o the Alabama Rules of C i v i l Procedure s h a l l 
suspend the r u n n i n g of the time f o r f i l i n g a n o t i c e 
of a p p e a l . In cases where post-judgment motions are 
f i l e d , the f u l l time f i x e d f o r f i l i n g a n o t i c e of 
a p p e a l s h a l l be computed from the date of the e n t r y 
i n the c i v i l docket of an o r d e r g r a n t i n g or denying 
such motion, or the date of the d e n i a l of such 
motion by o p e r a t i o n of law p u r s u a n t t o Rule 59.1 of 
the Alabama Rules of C i v i l P r o c e dure." 

(Emphasis added.) 

The d i s t r i c t c o u r t e n t e r e d i t s judgment on August 14, 

2008; no postjudgment motions were f i l e d . The Smiths f i l e d 

t h e i r n o t i c e of a p p e a l t o the c i r c u i t c o u r t on August 25, 

2008, 11 days a f t e r the d i s t r i c t c o u r t ' s judgment was e n t e r e d . 

A l t h o u g h Rule 6 ( a ) , A l a . R. C i v . App., p r o v i d e s t h a t "[w]hen 

the p e r i o d of time p r e s c r i b e d or a l l o w e d i s l e s s than e l e v e n 
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(11) days, i n t e r m e d i a t e S a t u r d a y s , Sundays, and l e g a l h o l i d a y s 

s h a l l be e x c l u d e d i n the comp u t a t i o n , " t h i s c o u r t has r e c e n t l y 

h e l d t h a t t h a t p r o v i s i o n i s i n a p p l i c a b l e to appeals to the 

c i r c u i t c o u r t i n u n l a w f u l - d e t a i n e r a c t i o n s . Ex p a r t e  

A r l i n g t o n Props., I n c . , [Ms. 2090038, March 26, 2010] So. 

3d ___ , ___ ( A l a . C i v . App. 2010). Thus, c o n t r a r y t o the 

req u i r e m e n t s of § 6-6-350 and § 35-9A-461, the Smiths d i d not 

f i l e t h e i r n o t i c e of appeal t o the c i r c u i t c o u r t w i t h i n seven 

days of the e n t r y of the d i s t r i c t c o u r t ' s judgment. 

The t i m e l y f i l i n g of a n o t i c e of appeal i s a 

j u r i s d i c t i o n a l a c t . Rudd v. Rudd, 467 So. 2d 964, 965 ( A l a . 

C i v . App. 1985). "[A]n u n t i m e l y f i l e d n o t i c e of ap p e a l 

r e s u l t s i n a l a c k of a p p e l l a t e j u r i s d i c t i o n , which cannot be 

waived." P a r k e r v. P a r k e r , 946 So. 2d 480, 485 ( A l a . C i v . 

App. 2006). Because the Smiths d i d not t i m e l y f i l e t h e i r 

n o t i c e of ap p e a l t o the c i r c u i t c o u r t , the c i r c u i t c o u r t 

l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n . See W i l l i a m s v. L o l l a r , 

8 So. 3d 319, 321 ( A l a . C i v . App. 2008); see a l s o S i n g l e t o n v.  

Graham, 716 So. 2d 224, 225-26 ( A l a . C i v . App. 1998) . Because 

the c i r c u i t c o u r t l a c k e d j u r i s d i c t i o n when i t p u r p o r t e d t o 

e n t e r the March 20, 2009, judgment, the c i r c u i t c o u r t ' s 
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judgment i s v o i d . I d . "A v o i d judgment w i l l not su p p o r t an 

a p p e a l , and 'an a p p e l l a t e c o u r t must d i s m i s s an attempted 

a p p e a l from such a v o i d judgment.'" C o l b u r n v. C o l b u r n , 14 

So. 3d 176, 179 ( A l a . C i v . App. 2009) ( q u o t i n g Vann v. Cook, 

989 So. 2d 556, 559 ( A l a . C i v . App. 2008)). A c c o r d i n g l y , we 

d i s m i s s the Smiths' a p p e a l , a l b e i t w i t h i n s t r u c t i o n s t o the 

c i r c u i t c o u r t t h a t i t v a c a t e i t s v o i d March 20, 2009, 

judgment. 

APPEAL DISMISSED WITH INSTRUCTIONS. 

P i t t m a n , J . , co n c u r s . 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Thomas, J . , d i s s e n t s , w i t h w r i t i n g , which Thompson, P.J., 

j o i n s . 
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THOMAS, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . I c o n t i n u e t o b e l i e v e t h a t the 

a p p l i c a t i o n of Rule 6 ( a ) , A l a . R. C i v . P., t o compute the time 

f o r f i l i n g a n o t i c e of a p p e a l t o the c i r c u i t c o u r t from a 

judgment of the d i s t r i c t c o u r t does not u n c o n s t i t u t i o n a l l y 

expand the j u r i s d i c t i o n of the c i r c u i t c o u r t . See my d i s s e n t 

i n Ex p a r t e A r l i n g t o n Props., I n c . , [Ms. 2090038, March 12, 

2010] ___ So. 3d ___ , ___ ( A l a . C i v . App. 2010). 

Thompson, P.J., c o n c u r s . 
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