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MOORE, Judge. 

Juan A. Payne ("the husband") appeals from a judgment 

e n t e r e d by the B a l d w i n C i r c u i t C ourt ("the t r i a l c o u r t " ) 

d i v o r c i n g him from Pamela C. Payne ("the w i f e " ) . We r e v e r s e . 
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P r o c e d u r a l H i s t o r y 

On September 7, 2007, the w i f e f i l e d a c o m p l a i n t f o r a 

d i v o r c e . On September 26, 2007, the husband answered the 

c o m p l a i n t and c o u n t e r c l a i m e d f o r a d i v o r c e . The w i f e answered 

the c o u n t e r c l a i m on October 2, 2007. A f t e r a t r i a l , the t r i a l 

c o u r t e n t e r e d a d i v o r c e judgment on August 25, 2008, t h a t 

p r o v i d e d , i n p e r t i n e n t p a r t : 

"While i t would be the [ w i f e ' s ] burden t o prove the 
v a l u e of the amount of r e t i r e m e n t a c c r u e d p r i o r t o 
the p a r t i e s ' m a r r i a g e , the Court f i n d s t h a t i t i s 
the [ h u s b a n d ' s ] burden t o prove he a c t u a l l y a c c r u e d 
r e t i r e m e n t p r i o r t o the m a r r i a g e . The c o u r t does not 
f i n d t h a t the [ h u s b a n d ] met t h i s burden. T h e r e f o r e , 
the [ w i f e ] i s awarded o n e - h a l f of the [ h u s b a n d ' s ] 
r e t i r e m e n t account (TSP) as of the date the [ w i f e ] 
f i l e d f o r d i v o r c e , September 7, 2007. The [ w i f e ] i s 
not awarded any of the p e n s i o n as t h e r e was 
i n s u f f i c i e n t t e s t i m o n y t o e s t a b l i s h what amount the 
[ h u s b a n d ] w i l l r e c e i v e a t the time he r e t i r e s and 
what p o r t i o n of t h a t amount would be a t t r i b u t a b l e t o 
the time of the m a r r i a g e . " 

Both p a r t i e s t i m e l y moved t o a l t e r , amend, or v a c a t e the t r i a l 

c o u r t ' s judgment. On December 2, 2008, the t r i a l c o u r t 

e n t e r e d an amended judgment, which p r o v i d e d , i n p e r t i n e n t 

p a r t : 

"3. Upon the C o u r t ' s r e c o n s i d e r a t i o n of the 
e v i d e n c e p r e s e n t e d a t t r i a l , ... [ t h e w i f e ' s ] M o t i o n 
t o A l t e r , Amend or Vacate f i l e d 9/22/2008 i s hereby 
g r a n t e d i n p a r t , t o - w i t : 
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"a. The [ w i f e ] s h a l l be awarded o n e - h a l f 
of the [ h u s b a n d ' s ] p e n s i o n account t h a t a c c r u e d 
d u r i n g the m a r r i a g e . The same s h a l l be 
c a l c u l a t e d as f o l l o w s : upon the [ h u s b a n d ] 
b e g i n n i n g t o r e c e i v e the same, the [ h u s b a n d ' s ] 
g r o s s monthly a n n u i t y under the C i v i l S e r v i c e 
R e t i r e m e n t System s h a l l be m u l t i p l i e d by a 
f r a c t i o n wherein the numerator i s the number of 
months the p a r t i e s were m a r r i e d (276) and the 
denominator i s the t o t a l number of months t h a t 
the [ h u s b a n d ] worked i n s e r v i c e t o the U n i t e d 
S t a t e s Government d u r i n g which s a i d p e n s i o n 
a c c r u e d . [The w i f e ] s h a l l be awarded o n e - h a l f 
of t h i s p r o d u c t . The U n i t e d S t a t e s O f f i c e of 
P e r s o n n e l Management i s d i r e c t e d t o pay the 
[ w i f e ' s ] share d i r e c t l y t o her 

"b. I n the event the [ h u s b a n d ] t a k e s a lump 
sum r e f u n d or d i s t r i b u t i o n of employee 
c o n t r i b u t i o n s , [ t h e w i f e ] s h a l l be e n t i t l e d t o 
a lump sum payment of H of the v a l u e of t h e s e 
b e n e f i t s as of the date of t h i s Order, p l u s any 
a c c r u e d i n t e r e s t . E a r n i n g s w i l l be p a i d on the 
amount of the e n t i t l e m e n t under t h i s ORDER 
u n t i l payment i s made. 

"c. Pursuant t o S e c t i o n 834(h)(1) of T i t l e 
5, U n i t e d S t a t e s Code, [the w i f e ] i s awarded a 
former spouse s u r v i v o r a n n u i t y under the C i v i l 
S e r v i c e R e t i r e m e n t System e q u a l t o 100% of the 
maximum p o s s i b l e s u r v i v o r a n n u i t y . " 

On December 29, 2008, the husband f i l e d a second motion t o 

a l t e r , amend, or v a c a t e , making arguments w i t h r e g a r d t o the 

i n i t i a l judgment and the amended judgment. A l t h o u g h the t r i a l 

c o u r t p u r p o r t e d t o e n t e r an o r d e r on the husband's second 

postjudgment motion on March 31, 2009, t h a t o r d e r was a 
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n u l l i t y because the motion had been d e n i e d by o p e r a t i o n of 

law, p u r s u a n t t o Rule 59.1, A l a . R. C i v . P., on March 30, 

2009. See Moragne v. Moragne, 888 So. 2d 1280, 1282 ( A l a . 

C i v . App. 2004). 1 The husband appealed on A p r i l 23, 2009. 

D i s c u s s i o n 

On a p p e a l , the husband argues t h a t the t r i a l c o u r t e r r e d 

i n awarding the w i f e a p o r t i o n of h i s C i v i l S e r v i c e R e t i r e m e n t 

System b e n e f i t s ("the r e t i r e m e n t b e n e f i t s " ) . S p e c i f i c a l l y , 

the husband argues t h a t the t r i a l c o u r t had no a u t h o r i t y t o 

make such an award because, he says, the w i f e f a i l e d t o prove 

the amount of b e n e f i t s t h a t were accumulated d u r i n g the 

p a r t i e s ' m a r r i a g e . We agree. 

S e c t i o n 30-2-51(b), A l a . Code 1975, p r o v i d e s : 

"The judge, a t h i s or her d i s c r e t i o n , may i n c l u d e i n 
the e s t a t e of e i t h e r spouse the p r e s e n t v a l u e of any 
f u t u r e or c u r r e n t r e t i r e m e n t b e n e f i t s , t h a t a spouse 
may have a v e s t e d i n t e r e s t i n or may be r e c e i v i n g on 

1 R u l e 59.1 p r o v i d e s t h a t a postjudgment motion t h a t i s not 
r u l e d on by the c o u r t w i t h i n 90 days i s deemed d e n i e d a t the 
e x p i r a t i o n of the 90-day p e r i o d . The 90th day f o l l o w i n g the 
husband's f i l i n g of h i s postjudgment motion on December 29, 
2008, was Sunday, March 29, 2009. T h e r e f o r e the husband's 
postjudgment motion was deemed d e n i e d on Monday, March 30, 
2009. See F i r s t Alabama S t a t e Bank v. McGowan, 758 So. 2d 
1116 ( A l a . C i v . App. 2000), and R i c h b u r g v. Cromwell, 428 So. 
2d 621 ( A l a . 1983) . 
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the date the a c t i o n f o r d i v o r c e i s f i l e d , p r o v i d e d 
t h a t the f o l l o w i n g c o n d i t i o n s are met: 

"(1) The p a r t i e s have been m a r r i e d f o r 
a p e r i o d of 10 years d u r i n g which the 
r e t i r e m e n t was b e i n g accumulated. 

"(2) The c o u r t s h a l l not i n c l u d e i n 
the e s t a t e the v a l u e of any r e t i r e m e n t 
b e n e f i t s a c q u i r e d p r i o r t o the m a r r i a g e 
i n c l u d i n g any i n t e r e s t or a p p r e c i a t i o n of 
the b e n e f i t s . 

"(3) The t o t a l amount of the 
r e t i r e m e n t b e n e f i t s p a y a b l e t o the 
non-covered spouse s h a l l not exceed 50 
p e r c e n t of the r e t i r e m e n t b e n e f i t s t h a t may 
be c o n s i d e r e d by the c o u r t . " 

" I n cases i n which the spouse s e e k i n g the award of 

b e n e f i t s has not proven the amount of r e t i r e m e n t b e n e f i t s 

a c c r u e d d u r i n g the m a r r i a g e , we have h e l d t h a t t h a t f a i l u r e of 

p r o o f p r e v e n t s a t r i a l c o u r t from e x e r c i s i n g i t s d i s c r e t i o n t o 

award r e t i r e m e n t b e n e f i t s under the s t a t u t e . " F o r d v. Ford, 

3 So. 3d 872, 874 ( A l a . C i v . App. 2008) . For example, i n Dunn 

v. Dunn, 891 So. 2d 891 ( A l a . C i v . App. 2004), the husband i n 

t h a t case a p p e a l e d a r g u i n g t h a t the t r i a l c o u r t had e r r e d i n 

awarding the w i f e i n t h a t case a p o r t i o n of h i s r e t i r e m e n t 

b e n e f i t s because the w i f e had f a i l e d t o prove the amount of 

r e t i r e m e n t b e n e f i t s t h a t had a c c r u e d d u r i n g the m a r r i a g e . 891 

So. 2d a t 895. T h i s c o u r t " r e v e r s e [ d ] the t r i a l c o u r t ' s award 
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of r e t i r e m e n t b e n e f i t s t o the w i f e and remand[ed] the cause 

w i t h i n s t r u c t i o n s t h a t the t r i a l c o u r t not award the w i f e any 

p o r t i o n of the husband's r e t i r e m e n t b e n e f i t s and t h a t i t 

r e c o n s i d e r the d i v i s i o n of the p a r t i e s ' m a r i t a l a s s e t s i n 

l i g h t of the removal of the husband's r e t i r e m e n t b e n e f i t s from 

c o n s i d e r a t i o n . " I d . See a l s o S u m e r l i n v. S u m e r l i n , 964 So. 

2d 47, 50 ( A l a . C i v . App. 2007) ("Without any e v i d e n c e 

i n d i c a t i n g t h a t a p o r t i o n of the moneys i n the husband's IRA 

[ i n d i v i d u a l r e t i r e m e n t account] was d i v i s i b l e under § 

3 0 - 2 - 5 1 ( b ) ( 2 ) , [ A l a . Code 1975,] the t r i a l c o u r t c o u l d not 

p r o p e r l y award any o f the funds i n the IRA t o the w i f e . " ) . 

C o n t r a r y t o the t r i a l c o u r t ' s c o n c l u s i o n of law t h a t i t was 

the husband's "burden t o prove he a c t u a l l y a c c r u e d r e t i r e m e n t 

p r i o r t o the m a r r i a g e , " the f o r e g o i n g cases h o l d t h a t the 

spouse s e e k i n g an award of r e t i r e m e n t b e n e f i t s bears the 

burden of p r o v i n g the amount of r e t i r e m e n t b e n e f i t s t h a t were 

accumulated d u r i n g the m a r r i a g e . 

"The term 'burden of p r o o f ' has been d e f i n e d as: 

"'... [T]he duty of e s t a b l i s h i n g the t r u t h 
of a g i v e n p r o p o s i t i o n or i s s u e by such an 
amount of e v i d e n c e as the law demands i n 
the case i n which the i s s u e s a r i s e . I t i s 
sometimes a l s o s a i d t o mean the duty of 
p r o d u c i n g e v i d e n c e a t the b e g i n n i n g or a t 
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any subsequent stage of the t r i a l i n o r d e r 
t o make or meet a prima f a c i e case. In some 
of our cases t h i s i s r e f e r r e d t o as the 
burden or duty t o go f o r w a r d w i t h the 
e v i d e n c e . ...'" 

Smith v. C i v i l Serv. Bd. of F l o r e n c e , 52 A l a . App. 44, 48-49, 

289 So. 2d 614, 617 (1974) ( q u o t i n g K i n g v. A i r d , 251 A l a . 

613, 618, 38 So. 2d 883, 888 (1949)). In a l l c i v i l a c t i o n s , 

when a p a r t y b e a r s the burden of p r o o f , t h a t p a r t y must 

p r e s e n t s u b s t a n t i a l e v i d e n c e of the elements n e c e s s a r y t o 

s u s t a i n h i s or her case i n o r d e r t o r e c e i v e a judgment i n h i s 

or her f a v o r . A l a . Code 1975, § 12-21-12(a). " [ S ] u b s t a n t i a l 

e v i d e n c e i s e v i d e n c e of such weight and q u a l i t y t h a t f a i r -

minded persons i n the e x e r c i s e of i m p a r t i a l judgment can 

r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought t o be 

p r o v e d . " West v. Founders L i f e A s s u r . Co. of F l o r i d a , 547 So. 

2d 870, 871 ( A l a . 1989). 

In t h i s case, the w i f e d i d not p r e s e n t s u b s t a n t i a l 

e v i d e n c e as t o when the husband began a c c u m u l a t i n g r e t i r e m e n t 

b e n e f i t s . In her t e s t i m o n y , she i n i t i a l l y s t a t e d t h a t the 

husband had not accumulated any r e t i r e m e n t b e n e f i t s b e f o r e the 

p a r t i e s ' m a r r i a g e . L a t e r , however, she c o r r e c t e d h e r s e l f t o 

i n d i c a t e t h a t , i n f a c t , she d i d not know whether the husband 
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had begun a c c u m u l a t i n g r e t i r e m e n t b e n e f i t s w h i l e he was 

w o r k i n g as a "co-op" s t u d e n t b e f o r e the p a r t i e s m a r r i e d . That 

t e s t i m o n y , e q u i v o c a l a t b e s t and, a t w o r s t , e x h i b i t i n g a 

complete l a c k of p e r s o n a l knowledge on the s u b j e c t , does not 

amount t o s u b s t a n t i a l e v i d e n c e as d e f i n e d above. Thus, the 

w i f e f a i l e d t o s u s t a i n her burden of p r o v i n g the amount of the 

husband's r e t i r e m e n t b e n e f i t s t h a t were accumulated o n l y 

d u r i n g the m a r i t a l p e r i o d , which was p a r t of the prima f a c i e 

case t h a t the w i f e was r e q u i r e d t o prove i n o r d e r t o e s t a b l i s h 

her r i g h t t o a p o r t i o n of those r e t i r e m e n t b e n e f i t s . 

Because the w i f e d i d not e s t a b l i s h her prima f a c i e case, 

the burden never s h i f t e d t o the husband t o produce any 

e v i d e n c e t o r e f u t e or t o overcome t h a t prima f a c i e case. See  

Birmingham T r u s t & Savings Co. v. A c a c i a Mut. L i f e Ass'n, 221 

A l a . 561, 130 So. 327 (1930) ( e x p l a i n i n g t h a t burden of g o i n g 

f o r w a r d w i t h e v i d e n c e t o r e b u t p l a i n t i f f ' s case a r i s e s when 

p l a i n t i f f has p r e s e n t e d a prima f a c i e c a s e ) . The husband 

n e v e r t h e l e s s t e s t i f i e d t h a t he began a c c u m u l a t i n g r e t i r e m e n t 

b e n e f i t s b e f o r e h i s m a r r i a g e t o the w i f e w h i l e he was w o r k i n g 

as a "co-op" s t u d e n t . The t r i a l c o u r t d i s b e l i e v e d t h a t 
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t e s t i m o n y . However, i t was the w i f e who bore the burden of 

p r o o f on the i s s u e . 

"[T]he burden of p r o o f meaning the o b l i g a t i o n t o 
e s t a b l i s h the t r u t h of a g i v e n p r o p o s i t i o n or i s s u e 
r e s t s throughout the t r i a l upon the p a r t y a s s e r t i n g 
the a f f i r m a t i v e of the i s s u e and u n l e s s he [or she] 
meets t h i s o b l i g a t i o n upon the whole case, he [or 
she] f a i l s . " 

K i n g , 251 A l a . a t 618, 33 So. 2d a t 888. 

Moreover, the f a c t t h a t the t r i a l c o u r t d i d not c r e d i t 

the t e s t i m o n y of the husband d i d not e s t a b l i s h t h a t , i n f a c t , 

the w i f e had proved t h a t the husband had accumulated a l l h i s 

r e t i r e m e n t b e n e f i t s d u r i n g the p a r t i e s ' m a r r i a g e . In W i l l i a m s 

v. S t a t e of Alabama, [Ms. 2080918, March 12, 2010] So. 3d 

( A l a . C i v . App. 2010), a c i v i l - f o r f e i t u r e case, t h i s c o u r t 

s t a t e d : 

"Trooper K e l l y a d m i t t e d t h a t t h e r e was no evi d e n c e 
t o connect the cash w i t h the s a l e of drugs. I n i t s 
judgment, the t r i a l c o u r t noted t h a t , a l t h o u g h 
W i l l i a m s had s t a t e d t h a t he had o b t a i n e d the 
c u r r e n c y from an i n s u r a n c e payment, he had not 
o f f e r e d any e v i d e n c e t o prove h i s a s s e r t i o n . 
However, the burden was not on W i l l i a m s t o prove 
where he o b t a i n e d the money; the burden was on the 
S t a t e t o prove t h a t the money was used, or i n t e n d e d 
f o r use, i n a t r a n s a c t i o n which would be a v i o l a t i o n 
of the Alabama C o n t r o l l e d Substances A c t . " 

So. 3d a t . As W i l l i a m s i n d i c a t e s , when the p a r t y w i t h 

the burden of p r o o f f a i l s t o meet i t s burden, the f a c t t h a t 
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the t r i a l c o u r t a s s i g n s no weight t o the o t h e r p a r t y ' s 

t e s t i m o n y does not excuse the i n i t i a l f a i l u r e of p r o o f . See  

Ex p a r t e W i l l i a m s , 780 So. 2d 673, 675 ( A l a . 2000) ("[D]oubts 

about the defendant's c r e d i b i l i t y cannot s a t i s f y the burden 

t h a t i s , by law, on the S t a t e t o prove t h a t the c o n f e s s i o n was 

v o l u n t a r y . " ) . A s s i g n i n g no weight t o the t e s t i m o n y of the 

husband whatsoever, we are l e f t w i t h the t e s t i m o n y of the w i f e 

t h a t she d i d not know whether the husband had accumulated 

r e t i r e m e n t b e n e f i t s b e f o r e the p a r t i e s ' m a r r i a g e . 

The ore tenus s t a n d a r d of r e v i e w r e q u i r e s t h i s c o u r t t o 

presume t h a t a t r i a l c o u r t ' s f i n d i n g s of f a c t based on 

c o n f l i c t i n g o r a l t e s t i m o n y are c o r r e c t . See Cauthen v. Y a t e s , 

716 So. 2d 1256, 1259 ( A l a . C i v . App. 1998). As o u t l i n e d 

above, we p e r c e i v e no c o n f l i c t i n the t e s t i m o n y , so the ore 

tenus r u l e s h o u l d not a p p l y . In Ex p a r t e Anonymous, 803 So. 

2d 542 ( A l a . 2001), the supreme c o u r t h e l d i n a j u d i c i a l -

bypass case, i n which the o n l y e v i d e n c e c o n s i s t e d of the 

u n c o n t r a d i c t e d t e s t i m o n y of a minor s e e k i n g j u d i c i a l 

p e r m i s s i o n t o undergo an a b o r t i o n w i t h o u t i n f o r m i n g her 

p a r e n t s , t h a t the ore tenus r u l e s t i l l a p p l i e s . The c o u r t 

noted t h a t , i n such c a s e s , the minor bears the burden of 
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p r o v i n g t h a t she i s mature and w e l l - i n f o r m e d enough t o make 

the a b o r t i o n d e c i s i o n and t h a t , i n r e a c h i n g a d e t e r m i n a t i o n on 

those p o i n t s , the t r i a l c o u r t may be i n f l u e n c e d by more than 

the spoken words of the minor. Anonymous teaches t h a t a 

r e v i e w i n g c o u r t must presume t h a t the n o n v e r b a l e v i d e n c e 

b e f o r e the t r i a l c o u r t s u p p o r t s the t r i a l c o u r t ' s f i n d i n g t h a t 

a p a r t y d i d not meet i t s burden of p r o o f . That p r i n c i p l e i s 

i n a p p l i c a b l e t o t h i s case, i n which the t r i a l c o u r t d e t e r m i n e d 

t h a t the w i f e d i d not have the burden of p r o o f and i n which 

the t r i a l c o u r t excused the w i f e from p r e s e n t i n g a prima f a c i e 

case based on the c o u r t ' s f a c t u a l c o n c l u s i o n t h a t the husband 

had t e s t i f i e d u n t r u t h f u l l y . Thus, r e g a r d l e s s of whether the 

ore tenus r u l e a p p l i e s , the r e s u l t i s the same -- the t r i a l 

c o u r t s i m p l y d i d not have s u f f i c i e n t e v i d e n c e b e f o r e i t t o 

s u s t a i n i t s award of r e t i r e m e n t b e n e f i t s t o the w i f e . 2 

The husband a l s o argues t h a t the t r i a l c o u r t ' s d i v i s i o n 

of p r o p e r t y and i t s award of a l i m o n y were i n e r r o r . In 

S u m e r l i n , t h i s c o u r t s t a t e d : 

2Because we are r e v e r s i n g the judgment t o the e x t e n t t h a t 
i t awarded the w i f e a p o r t i o n of the husband's r e t i r e m e n t 
b e n e f i t s , we need not address the husband's r e m a i n i n g 
arguments on t h i s i s s u e . 
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"The d i v i s i o n of p r o p e r t y and the award of 
alimony are i n t e r r e l a t e d , and a p p e l l a t e c o u r t s 
r e v i e w the e n t i r e judgment i n d e t e r m i n i n g whether 
the t r i a l c o u r t abused i t s d i s c r e t i o n as t o e i t h e r 
i s s u e . See O'Neal v. O'Neal, 678 So. 2d 161, 164 
(A l a . C i v . App. 1996). 'A c o u r t has no f i x e d 
s t a n d a r d t o f o l l o w i n awarding alimony or i n 
d i v i d i n g m a r i t a l p r o p e r t y [ ; r ] a t h e r the award or 
d i v i s i o n need o n l y be e q u i t a b l e and be s u p p o r t e d by 
the p a r t i c u l a r f a c t s of the case.' Ex p a r t e E l l i o t t , 
782 So. 2d 308, 311 ( A l a . 2000). Because we r e v i e w 
the award of alimony and the d i v i s i o n of m a r i t a l 
p r o p e r t y t o g e t h e r t o determine whether the t r i a l 
c o u r t abused i t s d i s c r e t i o n , and because we are 
r e v e r s i n g the t r i a l c o u r t ' s judgment i n s o f a r as i t 
awards the w i f e a p o r t i o n of ... the husband's 
[ r e t i r e m e n t b e n e f i t s ] , we must a l s o r e v e r s e the 
t r i a l c o u r t ' s judgment as t o the p r o p e r t y d i v i s i o n 
and alimony award i n i t s e n t i r e t y . Upon remand, the 
t r i a l c o u r t may a d j u s t those awards so as t o c r e a t e 
an e q u i t a b l e p r o p e r t y d i v i s i o n between the p a r t i e s . " 

964 So. 2d a t 50. J u s t as we d i d i n S u m e r l i n , s u p r a , and 

Dunn, s u p r a , we r e v e r s e the t r i a l c o u r t ' s judgment i n t h i s 

case as t o the p r o p e r t y d i v i s i o n and alimony award. Upon 

remand, the t r i a l c o u r t "may a d j u s t those awards so as t o 

c r e a t e an e q u i t a b l e p r o p e r t y d i v i s i o n between the p a r t i e s " 

w i t h o u t c o n s i d e r i n g the husband's r e t i r e m e n t b e n e f i t s as an 

a s s e t s u b j e c t t o d i v i s i o n . S u m e r l i n , 964 So. 2d a t 50. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Bryan, and Thomas, J J . , concur. 

Thompson, P.J., d i s s e n t s , w i t h w r i t i n g , which P i t t m a n , 

J . , j o i n s . 
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THOMPSON, P r e s i d i n g Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t from the main o p i n i o n ' s r e v e r s a l 

of the award of r e t i r e m e n t b e n e f i t s t o the w i f e based on i t s 

c o n c l u s i o n t h a t t h e r e i s no evi d e n c e s u p p o r t i n g a 

d e t e r m i n a t i o n of the amount of b e n e f i t s a c c r u e d d u r i n g the 

p a r t i e s ' m a r r i a g e . The evi d e n c e s u p p o r t s the c o n c l u s i o n t h a t 

husband s t a r t e d w o r k i n g as a c o l l e g e s t u d e n t f o r the U n i t e d 

S t a t e s Corps of E n g i n e e r s ("the Corps") b e f o r e the p a r t i e s ' 

m a r r i a g e . He worked, a t t h a t t i m e , on a r o t a t i n g q u a r t e r 

b a s i s as p a r t of a "co-op" program. D u r i n g the p a r t i e s ' 

m a r r i a g e , the husband became employed by the Corps as a 

f u l l - t i m e employee and accumulated r e t i r e m e n t b e n e f i t s . The 

husband i n d i c a t e d t h a t he was s t i l l employed by the Corps a t 

the time of the u n d e r l y i n g p r o c e e d i n g s . There i s no evi d e n c e 

i n d i c a t i n g t h a t the husband worked f o r any o t h e r employer 

d u r i n g the m a r r i a g e . 

The husband t e s t i f i e d t h a t he had accumulated r e t i r e m e n t 

b e n e f i t s d u r i n g the time he had worked as a "co-op" s t u d e n t 

employed by the Corps. The t r i a l c o u r t found the husband's 

t e s t i m o n y on t h i s i s s u e not t o be c r e d i b l e . 3 T h e r e f o r e , the 

3 S p e c i f i c a l l y , i n i t s postjudgment o r d e r , the t r i a l c o u r t 
s t a t e d : 
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ev i d e n c e the t r i a l c o u r t d i d f i n d t o be c r e d i b l e i n d i c a t e s 

t h a t the husband's r e t i r e m e n t b e n e f i t s were accumulated 

e n t i r e l y d u r i n g the m a r r i a g e . 

I t i s w e l l s e t t l e d t h a t " [ t ] h e t r i a l c o u r t i s i n the b e s t 

p o s i t i o n t o observe the demeanor of w i t n e s s e s and t o a s s e s s 

t h e i r c r e d i b i l i t y . " Y e l l o w F r e i g h t Sys., I n c . v. Green, 612 

So. 2d 1209, 1211 ( A l a . C i v . App. 1992); see a l s o Ex p a r t e  

Anonymous, 812 So. 2d 1234 ( A l a . 2001); J u s t i c e v. Arab Lumber  

& Supply, I n c . , 533 So. 2d 538, 543-44 ( A l a . 1988); and P e t r e y  

v. P e t r e y , 989 So. 2d 1128, 1134 ( A l a . C i v . App. 2008) . 

I conclude t h a t i n t h i s case the t r i a l c o u r t p r o p e r l y 

e x e r c i s e d i t s d i s c r e t i o n i n d e t e r m i n i n g whether r e t i r e m e n t 

b e n e f i t s had a c c r u e d b e f o r e the p a r t i e s ' m a r r i a g e . I d i s a g r e e 

w i t h the main o p i n i o n ' s c o n c l u s i o n t h a t , i n the c o n t e x t of a 

d i v o r c e or o t h e r c i v i l a c t i o n , a t r i a l c o u r t must acce p t as 

f a c t t e s t i m o n y i t determines t o be u n b e l i e v a b l e s i m p l y because 

t h e r e i s no e v i d e n c e i n o p p o s i t i o n t o t h a t t e s t i m o n y . In a 

"The Court h e a r d c o n t r a d i c t o r y e v i d e n c e r e g a r d i n g 
the [husband's] a c q u i r i n g r e t i r e m e n t p r i o r t o the 
m a r r i a g e , and does not f i n d [the husband's]  
t e s t i m o n y t h a t he earned r e t i r e m e n t when he worked  
as a co-op s t u d e n t — o n e q u a r t e r on/one q u a r t e r o f f - -
d u r i n g c o l l e g e t o be c r e d i b l e i n t h i s r e g a r d . " 

(Emphasis added.) 
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case o f t e n r e l i e d on by t h i s c o u r t , our supreme c o u r t h e l d 

t h a t u n d i s p u t e d t e s t i m o n y may be d i s r e g a r d e d by the t r i a l 

c o u r t when the t e s t i m o n y i s not found t o be c r e d i b l e . H a l l v. 

Mazzone, 486 So. 2d 408 ( A l a . 1986). 

S p e c i f i c a l l y , our supreme c o u r t s t a t e d : 

"I n t h i s case, the t r i a l c o u r t took e v i d e n c e on 
the i s s u e of the l a s t r e s i d e n c e of Robert Hines H a l l 
t h a t was p r e s e n t e d b o t h o r a l l y and by d e p o s i t i o n . 
The problem i s t h a t o n l y one w i t n e s s , Mary F l o r e n c e 
H a l l , t e s t i f i e d o r a l l y b e f o r e the t r i a l c o u r t on  
t h i s i s s u e . Her t e s t i m o n y was t h a t her f a t h e r l i v e d 
a t the Pace p l a c e a t the time of h i s death, an 
a s s e r t i o n c o n t r a r y t o the t r i a l c o u r t ' s f i n d i n g . 
Defendants argue t h a t the ore tenus r u l e s h o u l d not 
a p p l y where the t r i a l c o u r t ' s f i n d i n g i s c o n t r a r y t o 
a l l of the o r a l t e s t i m o n y . We do not agree. 

"The ore tenus r u l e i s grounded upon the 
p r i n c i p l e t h a t when the t r i a l c o u r t hears o r a l 
t e s t i m o n y i t has an o p p o r t u n i t y t o e v a l u a t e the 
demeanor and c r e d i b i l i t y of w i t n e s s e s . In t h i s  
case, the t r i a l c o u r t observed one w i t n e s s t e s t i f y  
c o n c e r n i n g t h i s i s s u e and made a d e t e r m i n a t i o n of  
c r e d i b i l i t y . The f a c t t h a t t h i s d e t e r m i n a t i o n was  
n e g a t i v e does not e n t i t l e us t o i g n o r e i t . The f a c t 
remains t h a t the t r i a l c o u r t , h a v i n g h e a r d the 
t e s t i m o n y of one w i t n e s s , i s i n a b e t t e r p o s i t i o n t o 
r e s o l v e c o n f l i c t i n g e v i d e n c e than are we who must 
r e l y s o l e l y on w r i t t e n documents. T h e r e f o r e , we 
a c c o r d the t r i a l c o u r t ' s f i n d i n g a presumption of 
ac c u r a c y , and we examine the r e c o r d o n l y t o 
determine i f t h a t f i n d i n g was c l e a r l y e r r o n e o u s . " 

H a l l v. Mazzone, 486 So. 2d a t 410-11(some emphasis i n 

o r i g i n a l ; some emphasis added). 
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Give n the presumption of c o r r e c t n e s s i n f a v o r of the 

t r i a l c o u r t ' s p e r c e p t i o n of the e v i d e n c e , see H a l l v. Mazzone, 

su p r a , and P e t r e y v. P e t r e y , s u p r a , I must d i s a g r e e w i t h the 

main o p i n i o n ' s c o n c l u s i o n t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t the husband had accumulated no r e t i r e m e n t 

b e n e f i t s b e f o r e the p a r t i e s ' m a r r i a g e . A c c o r d i n g l y , I 

r e s p e c t f u l l y d i s s e n t . 

P i t t m a n , J . , co n c u r s . 
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