
REL: 1/8/10 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2009-2010 

2080647 

Mary Murphy 

v. 
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BRYAN, Judge. 

Mary Murphy appeals from a summary judgment e n t e r e d i n 

f a v o r of the Madison C i t y Board of E d u c a t i o n ("the C i t y 

B o a r d " ) . We a f f i r m . 

From 1994 t o 1996, Murphy worked as a bus d r i v e r f o r the 



2080647 

Madison County Board of E d u c a t i o n ("the County B o a r d " ) . I n 

August 2005, Murphy began w o r k i n g as a bus d r i v e r f o r the C i t y 

Board. I n May 2008, the C i t y Board t e r m i n a t e d Murphy's 

employment. I n November 2008, Murphy sued the C i t y Board, 

a l l e g i n g t h a t she had been w r o n g f u l l y d i s c h a r g e d . I n her 

c o m p l a i n t , Murphy a l l e g e d t h a t she had a t t a i n e d 

n o n p r o b a t i o n a r y s t a t u s as an employee under the F a i r D i s m i s s a l 

A c t , § 36-26-100 e t seq., A l a . Code 1975 ("the FDA"), w h i l e 

w o r k i n g f o r the C i t y Board. Murphy a l l e g e d t h a t b o t h her 

employment w i t h the County Board from 1994 t o 1996 and her 

employment w i t h the C i t y Board from 2005 t o 2008 s h o u l d be 

c o n s i d e r e d f o r purposes of d e t e r m i n i n g her employment s t a t u s 

under the FDA. Murphy f u r t h e r a l l e g e d t h a t the C i t y Board had 

d i s m i s s e d her w i t h o u t a f f o r d i n g her the p r o t e c t i o n s p r o v i d e d 

t o n o n p r o b a t i o n a r y employees under the FDA. 

The C i t y Board f i l e d a Rule 1 2 ( b ) ( 6 ) , A l a . R. C i v . P., 

motion t o d i s m i s s , a s s e r t i n g t h a t Murphy had not a t t a i n e d 

n o n p r o b a t i o n a r y s t a t u s b e f o r e her d i s m i s s a l . Murphy f i l e d a 

response t o the motion t o d i s m i s s , which she s u p p o r t e d w i t h 

e v i d e n t i a r y s u b m i s s i o n s . The C i t y Board s u b s e q u e n t l y 

s u b m i t t e d e v i d e n c e i n s u p p o r t of i t s motion t o d i s m i s s . 
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Because m a t t e r s o u t s i d e the p l e a d i n g s were p r e s e n t e d t o and 

c o n s i d e r e d by the t r i a l c o u r t , i t t r e a t e d the C i t y Board's 

motion as a motion f o r a summary judgment See Rule 1 2 ( b ) , A l a . 

R. C i v . P. 1 On March 5, 2009, the t r i a l c o u r t e n t e r e d a 

summary judgment i n f a v o r of the C i t y Board, c o n c l u d i n g t h a t 

Murphy was a p r o b a t i o n a r y employee a t the time of her 

d i s m i s s a l by the C i t y Board. Murphy s u b s e q u e n t l y f i l e d a 

t i m e l y a p p e a l t o t h i s c o u r t . 

"In r e v i e w i n g the d i s p o s i t i o n of a motion f o r 
summary judgment, 'we u t i l i z e the same s t a n d a r d as 
the t r i a l c o u r t i n d e t e r m i n i n g whether the evi d e n c e 
b e f o r e [ i t ] made out a genuine i s s u e of m a t e r i a l 
f a c t , ' Bussey v. John Deere Co., 531 So. 2d 860, 862 
( A l a . 1988), and whether the movant was ' e n t i t l e d t o 
a judgment as a matter of law.' Wright v. Wri g h t , 
654 So. 2d 542 ( A l a . 1995); Rule 5 6 ( c ) , A l a . R. C i v . 
P. When the movant makes a prima f a c i e showing t h a t 
t h e r e i s no genuine i s s u e of m a t e r i a l f a c t , the 
burden s h i f t s t o the nonmovant t o p r e s e n t 
s u b s t a n t i a l e v i d e n c e c r e a t i n g such an i s s u e . Bass  
v. S o u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 

1 R u l e 12(b) s t a t e s , i n p e r t i n e n t p a r t : 

" I f , on a motion a s s e r t i n g the defense numbered (6) 
to d i s m i s s f o r f a i l u r e of the p l e a d i n g t o s t a t e a 
c l a i m upon which r e l i e f can be g r a n t e d , m a t t e r s 
o u t s i d e the p l e a d i n g are p r e s e n t e d t o and not 
e x c l u d e d by the c o u r t , the motion s h a l l be t r e a t e d 
as one f o r summary judgment and d i s p o s e d of as 
p r o v i d e d i n Rule 56, and a l l p a r t i e s s h a l l be g i v e n 
r e a s o n a b l e o p p o r t u n i t y t o p r e s e n t a l l m a t e r i a l made 
p e r t i n e n t t o such a motion by Rule 56." 
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794, 797-98 ( A l a . 1989). E v i d e n c e i s ' s u b s t a n t i a l ' 
i f i t i s of 'such weight and q u a l i t y t h a t f a i r -
minded persons i n the e x e r c i s e of i m p a r t i a l judgment 
can r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t 
sought t o be proved.' W r i g h t , 654 So. 2d a t 543 
( q u o t i n g West v. Founders L i f e Assurance Co. of  
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)). Our 
r e v i e w i s f u r t h e r s u b j e c t t o the caveat t h a t t h i s 
C o urt must r e v i e w the r e c o r d i n a l i g h t most 
f a v o r a b l e t o the nonmovant and must r e s o l v e a l l 
r e a s o n a b l e doubts a g a i n s t the movant. Wilma Corp.  
v. F l e m i n g Foods of Alabama, I n c . , 613 So. 2d 359 
( A l a . 1993); Banners v. B a l f o u r G u t h r i e , I n c . , 564 
So. 2d 412, 413 ( A l a . 1990) 

Hobson v. American Cast I r o n P i p e Co., 690 So. 2d 341, 344 

( A l a . 1997). 

The d i s p o s i t i v e i s s u e on a p p e a l i s whether Murphy had 

a t t a i n e d n o n p r o b a t i o n a r y s t a t u s under the FDA when the C i t y 

Board t e r m i n a t e d her employment. Murphy argues t h a t she had 

a t t a i n e d n o n p r o b a t i o n a r y s t a t u s a t the time of her d i s m i s s a l 

and, t h e r e f o r e , t h a t the C i t y Board w r o n g f u l l y d i s m i s s e d her 

w i t h o u t p r o v i d i n g her the p r o c e d u r e s a f f o r d e d t o a 

n o n p r o b a t i o n a r y employee under the FDA. 

In p e r t i n e n t p a r t , the FDA d e f i n e s employees t o " i n c l u d e 

a l l persons employed by county and c i t y boards of e d u c a t i o n 

... who are ... employed ... as bus d r i v e r s § 36-26¬

100, A l a . Code 1975. T h e r e f o r e , as a bus d r i v e r employed by 

the C i t y Board, Murphy was an "employee" under the FDA. An 
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employee co v e r e d by the FDA " s h a l l be deemed employed on a 

p r o b a t i o n a r y s t a t u s f o r a p e r i o d not t o exceed t h r e e years 

from the date of h i s or her i n i t i a l employment, or a l e s s e r 

p e r i o d which may be f i x e d by the employing a u t h o r i t y . " § 36-

26-101(a), A l a . Code 1975. An employer may d i s m i s s an 

employee w i t h o u t cause d u r i n g the employee's p r o b a t i o n a r y 

p e r i o d by p r o v i d i n g the employee w r i t t e n n o t i f i c a t i o n a t l e a s t 

15 days b e f o r e the e f f e c t i v e date of the d i s m i s s a l . § 36-26-

1 0 1 ( c ) ; Ex p a r t e H a m i l t o n , [Ms. 2080589, Nov. 13, 2009] 

So. 3d , ( A l a . C i v . App. 2009). Once the t h r e e - y e a r 

p r o b a t i o n a r y p e r i o d ends, however, an employee a t t a i n s 

n o n p r o b a t i o n a r y s t a t u s and may be d i s m i s s e d o n l y f o r good and 

j u s t cause w i t h i n the meaning of § 36-26-102, A l a . Code 1975. 

A n o n p r o b a t i o n a r y employee may be d i s m i s s e d o n l y i n accordance 

w i t h the p r o c e d u r e s e s t a b l i s h e d i n §§ 36-26-103 and -104, A l a . 

Code 1975. 

As noted, Murphy worked f o r the C i t y Board from August 

2005 t o May 2008. T h e r e f o r e , Murphy worked f o r the C i t y Board 

f o r fewer than the t h r e e years r e q u i r e d t o a t t a i n 

n o n p r o b a t i o n a r y s t a t u s . Murphy argues, however, t h a t her 

employment w i t h the County Board from 1994 t o 1996 s h o u l d a l s o 
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be counted toward the c o m p l e t i o n of her t h r e e - y e a r 

p r o b a t i o n a r y p e r i o d under the FDA. In o r d e r f o r Murphy t o be 

deemed a n o n p r o b a t i o n a r y employee i n t h i s case, her employment 

w i t h b o t h the County Board and the C i t y Board would have t o be 

counted toward the c o m p l e t i o n of the p r o b a t i o n a r y p e r i o d . 

Murphy argues t h a t her employment p e r i o d w i t h the County 

Board s h o u l d be added t o her employment p e r i o d w i t h the C i t y 

Board t o g i v e her the r e q u i s i t e employment term t o be deemed 

a n o n p r o b a t i o n a r y employee. In making t h a t argument, Murphy 

c i t e s Ex p a r t e C l a y t o n , 552 So. 2d 152 ( A l a . 1989). In Ex  

p a r t e C l a y t o n , our supreme c o u r t c o n s t r u e d the FDA as not 

r e q u i r i n g the p e r i o d of p r o b a t i o n a r y employment t o be 

c o n s e c u t i v e or c o n t i n u o u s . 552 So. 2d a t 154-55. Murphy then 

argues t h a t the C i t y Board was "formed out o f " or " d i v i d e d " 

from the County Board i n 1997. Murphy t h e r e f o r e contends t h a t 

her employment p e r i o d s from b o t h her employment w i t h the 

County Board and the C i t y Board s h o u l d count toward the 

c o m p l e t i o n of her p r o b a t i o n a r y p e r i o d . However, the e v i d e n c e 

i n t h i s case does not i n d i c a t e t h a t the C i t y Board was "formed 

out o f " or " d i v i d e d " from the County Board. On October 16, 

1997, the C i t y of Madison ("the C i t y " ) adopted a r e s o l u t i o n 
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e s t a b l i s h i n g the C i t y Board. Subsequently, the C i t y Board and 

the County Board e n t e r e d i n t o an agreement ("the agreement") 

i n which the C i t y Board agreed t o assume from the County Board 

r e s p o n s i b i l i t y f o r the a d m i n i s t r a t i o n and s u p e r v i s i o n of the 

p u b l i c s c h o o l s l o c a t e d w i t h i n the C i t y , e f f e c t i v e J u l y 1, 

1998. In the agreement, the County Board conveyed t o the C i t y 

Board v a r i o u s a s s e t s and debts a s s o c i a t e d w i t h the p u b l i c 

s c h o o l s l o c a t e d w i t h i n the C i t y . The agreement i n d i c a t e s t h a t 

the C i t y Board was not c r e a t e d from the County Board, c o n t r a r y 

t o Murphy's c o n t e n t i o n . I n s t e a d , the C i t y Board was c r e a t e d 

i n d e p e n d e n t l y by a r e s o l u t i o n adopted by the C i t y , and the 

C i t y Board s u b s e q u e n t l y c o n t r a c t e d w i t h the County Board f o r 

the C i t y Board t o take c o n t r o l of the p u b l i c s c h o o l s w i t h i n 

the C i t y . Because the f a c t u a l premise on which Murphy grounds 

her i n i t i a l argument i s unsupported by the r e c o r d on a p p e a l , 

t h a t argument f a i l s . 

We emphasize t h a t "Murphy does not argue t h a t s e p a r a t e 

employments ... s h o u l d n o r m a l l y be c o n s i d e r e d i n c r e d i t i n g 

time towards" the c o m p l e t i o n of a new employee's p r o b a t i o n a r y 

p e r i o d under the FDA. Murphy's b r i e f a t 13-14 (emphasis 

added). Murphy's f a i l u r e t o make t h a t argument d i s t i n g u i s h e s 
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t h i s case from Franks v. Jordan, [Ms. 2080520, Nov. 25, 2009] 

So. 3d , ( A l a . C i v . App. 2009) ( s t a t i n g t h a t "the 

f a c t t h a t [an employee] had not worked f o r a s i n g l e two-year 

e d u c a t i o n a l i n s t i t u t i o n f o r t h r e e years d i d not p r o h i b i t him 

from a t t a i n i n g n o n p r o b a t i o n a r y s t a t u s [under the FDA]"). 

Murphy, c i t i n g the agreement, next argues t h a t the C i t y 

Board consented t o t r e a t her as a n o n p r o b a t i o n a r y employee. 

The agreement p r o v i d e d t h a t , when the C i t y Board took c o n t r o l 

of the p u b l i c s c h o o l s w i t h i n the C i t y , the C i t y Board would 

employ employees of the County Board who had worked 

e x c l u s i v e l y a t those s c h o o l s through the end of the 1997-1998 

s c h o o l term, w i t h c e r t a i n e x c e p t i o n s . Dee Fowler, the 

s u p e r i n t e n d e n t of the C i t y Board, t e s t i f i e d t h a t the employees 

of the County Board a t the end of the 1997-1998 s c h o o l term 

who a c c e p t e d employment w i t h the C i t y Board p u r s u a n t t o the 

agreement were c r e d i t e d , f o r purposes of a t t a i n i n g 

n o n p r o b a t i o n a r y s t a t u s , w i t h time s e r v e d as employees of the 

County Board. Murphy, however, was not employed by the County 

Board through the end of the 1997-1998 s c h o o l term; she l a s t 

worked f o r the County Board i n 1996. T h e r e f o r e , she was not 

a member of the group of new employees of the C i t y Board who 
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r e c e i v e d c r e d i t toward a t t a i n i n g n o n p r o b a t i o n a r y s t a t u s f o r 

t h e i r p r e v i o u s employment w i t h the County Board. The 

agreement does not i n d i c a t e t h a t the C i t y Board consented, f o r 

purposes of d e t e r m i n i n g Murphy's employment s t a t u s under the 

FDA, t o p r o v i d e Murphy c r e d i t f o r her p r e v i o u s employment w i t h 

the County Board when the C i t y Board h i r e d her i n 2005. 

In a r g u i n g t h a t the C i t y Board consented t o t r e a t her as 

a n o n p r o b a t i o n a r y employee, Murphy a l s o c i t e s her a f f i d a v i t 

t e s t i m o n y s t a t i n g t h a t , when the C i t y Board h i r e d her i n 2005, 

the C i t y Board compensated her a t a r a t e commensurate w i t h her 

p r e v i o u s employment w i t h the County Board. S u p e r i n t e n d e n t 

Fowler t e s t i f i e d t h a t the C i t y Board may c r e d i t a new employee 

f o r s i m i l a r work w i t h a former employer when d e t e r m i n i n g the 

new employee's compensation r a t e . S u p e r i n t e n d e n t Fowler 

f u r t h e r t e s t i f i e d t h a t , i n d e t e r m i n i n g Murphy's i n i t i a l 

compensation r a t e as a bus d r i v e r f o r the C i t y Board, the C i t y 

Board had c r e d i t e d Murphy f o r her p r e v i o u s employment as a bus 

d r i v e r f o r the County Board. However, t h a t a c t i o n by the C i t y 

Board does not i n d i c a t e t h a t the C i t y Board i n t e n d e d t o c r e d i t 

Murphy f o r her p r e v i o u s employment w i t h the County Board f o r 

purposes of d e t e r m i n i n g her employment s t a t u s under the FDA. 
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The r e c o r d does not c o n t a i n e v i d e n c e i n d i c a t i n g t h a t the C i t y 

Board consented t o t r e a t Murphy as a n o n p r o b a t i o n a r y employee 

by c r e d i t i n g her f o r her p r e v i o u s employment w i t h the County 

Board. 

Based on the f o r e g o i n g , the t r i a l c o u r t ' s summary 

judgment i s a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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