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Appeal from Houston Juvenile Court
(JU-07-304.02)

THOMAS, Judge.

A.C. ("the mother") appeals from an order of the Houston
Juvenile Court determining that her six-year-old daughter,
L.C. ("the child"), is dependent and awarding custody to C.C.,

the child's maternal grandmother ("the grandmother™). We
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dismiss the appeal Dbecause 1t 1s taken from a nonfinal
Judgment.

At the time of the child's birth in 20032, the mother was
18 vyears old. The mother, the grandmother, and D.C., the
child's maternal grandfather (from whom the grandmother was
later diveorced) were all residents of Loulsliana. When the
c¢child was 11 months old, the mother voluntarily relinguished
custody of the child to the grandmocther. On August 3, 2004,
the District Court of Livingston Parish, Louisiana, awazrded
custody ¢f the c¢hild to the grandmother for a three-year
period ending August 1, 2007. Scon after the Louisiana court
entered that Jjudgment, the mcther left Louisiana. In May
2006, the grandmother and the child moved to Dothan, Alakama.

Cn April 26, 2007, the grandmother filed in the Houston
Juvenile Court a petition alleging that she had had legal
custecdy of the c¢hild since August 3, 2004, pursuant to a
Louisiana Jjudgment, a copy of which she attached to her
petition. The grandmother further alleged that the mother was
aware that, under the terms of that judgment, the
grandmother's custody rights were due to expire on August 1,

2007, and Lhat the mother might "have plans to attempt to take



2080625

the child at that time"; that the mcther was unstable and
unfit to have custody of the child hecause she had a history
of drug abuse; that the mother had not seen the child since
January 5, 2006, had not telephcned the child since April 21,
2007, and had not provided support for the child; that the
mother was currently a resident of Alaska; that the
whereakouts of the man believed Lo be the child's bioclcocgical
father were unknown; and that it was 1in the child's best
interest to remain in the custody of the grandmother. On the
day the petition was filed, Lhe juvenile court entered an
order awarding the grandmother pendente lite custody of the
child.

On June 28, 2007, the mcther answered the grandmother's
petition, filed a counterpetition for custody of the child,
and requested that the c¢ourt order a home study of her
residence in Alaska. The mother acknowledged that she had
voluntarily relinquished custody of the child in 2004; she
asserted that she and the grandmother had agreed that the
child would be in the grandmother's temporary custody for
three years so that the mother "cculd become drug free and

stable in her life." The mother further alleged that she had
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"cleaned up her life, [was] gainfully employed working four
Jobs, [had] a stable home, and [was] ready, willing, and able
to abide by the agreement she made three vyears ago"; that her
alleged failure to have Xkept in tcocuch with the child was due
to the grandmother's denial of contact and the great distance
between Alabama and Alaska; and that the grandmother's
assertions as to the mother's unfitness were Dbased upon
"events that led up to the August 3, 2004 agreement and are
not otherwise supported by any factual bkasis." On July 24,
2007, the juvenile court entered an order continuing pendente
lite custody with the grandmother, directing the Houston
County Department of Human Resources ("DHR"), via 1its
counterpart in Alaska, to conduct a home study of the mother's
residence, and allowing the mother biweekly telephone contact
and supervised visitation with the c¢hild.

In December 2007, the mother and her vyounger daughter,
M.J., who had been born in October 2006, moved to Dothan so
that the mother could attempt to estaklish a relationship with
the child. The mother secured a 7Job as an apprentice
electrician at the Farley Nuclear Power Plant and began work

in January 2008. She cbtalined an apartment in Dothan and made
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day-care arrangements for her vounger daughter, M.J. The
mother and the grandmother had disagreements over the amount
and type of visitation that the mother should have with the
child, and, on January 24, 2008, the juvenile court ordered
specific times for the mother's visitation with the child,
stating that the parties were entering "a transiticnal phase
toward reunification™ of the mother with the child. The court
directed that the visits be supervised by Dr. Lynn Suggs, a
licensed professional counselor.

On February 8, 2008, the mother filed a contempt motion,
alleging that the grandmother had refused to allow the mother
to visit the child with Dr. Suggs present. The juvenile court
entered an order on February 14, 2008, continuing a hearing on
the contempt motion to March 27, 2008.

On February 21, 2008, the grandmother moved to strike the
mother's contempt metion and moved the court to crder that the
mother have an independent psychclogical evaluation. On March
4, 2008, the mother filed an objection to the grandmother's
motion that she have a psychological evaluation, asserting
that the parties had agreed to carry out a reunification plan

and that the grandmother was reneging on the agreement,
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because, the mother alleged, all the grounds listed in the
grandmother's motion predated the parties' agreement to work
towards reunification. ©On March 27, 2008, the juvenile court
ordered both the mother and the grandmother to undergo
psychological evaluations. The court did not rule on the
mother's February 8, 2008, contempt motion.

On April 17, 2008, the juvenile court granted the mother
weckend daytime visitation rights. On April 23, 2008, the
grandmother moved the court to issue a temporary restralining
order to prevent the mother from taking the child out of
state. On May &, 2008, the mother moved for overnight
vigitation, attaching Lo her moticn a copy of her
pasvchclogiceael evaluation conducted by a ¢linical psychologist,
Dr. Melanie Cotter. On May 8, 2008, the Jjuvenile court
referee ordered the mother not to remove the child from the
jurisdiction of the c¢ourt pending further orders, and the
referee set a hearing on all other pending motions for June
26, 2008. On May 16, 2008, the grandmocther objected to the
mother's having overnight visitation with the c¢child, alleging
that the child's safety was at risk because the mother had

previcusly accused her father, D.C., of sexual abuse, and yet
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had allowed D.C. to visit her and to stay overnight in her
home since she had moved to Dothan. On June 3, 2008, the
grandmother moved the court to hold the mother in contempt for
taking the child out of state to Dr. Suggs's home in Geocrgla.
Cn June 4, 2008, the mother moved the court to hold the
grandmother in contempt for denving her visitaticn with the
child. Following a hearing cn June 26, 2008, the Juvenile
court granted the mother overnight wisitation with the child
on alternating weekends and ordered that the child have no
contact with D.C. The record dces not indicate that the court
ruled on any of the three pending contempt moticns.

On July 8, 2008, D.C., who was still a resident of
Louisiana, moved to intervene, seeking grandparent visitaticn
with the child. The same day, the grandmother moved the court
to order the mother to pay child support pursuant to Rule 22,
Ala. R. Jud. Admin. On September 12, 2008, the mother fLiled
a second petition for custody ¢f the c¢child and moved the court
to consolidate a hearing on her petition with the hearing cn

the grandmother's request for child support.-

'On December 5, 2008, in a different case, a child-support
order was entered directing the mother to pay the grandmother
$318 per month for the support of the child.
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On September 29, 2008, the mother moved for an emergency
hearing on her custody petition, asserting that the
grandmother's "bizarre and delusional" behavior had put the
child at risk of seriocus 1injury. The mother alleged, among
other things, that the grandmocther had participated with K.C.,
the ¢child's maternal aunt, in distributing an "Amber Alert" e-
mall message, falsely reporting that the mother's younger
daughter, M.J., had heen abused and neglected and was missing.
The mother also alleged that the grandmother had falsely
reported to DHR that the child had been sexually abused by the
mother and D.C. Following a hearing on September 30, 2008,
the juvenile court ordered DHR to report to the court its
finding with respect to the sexual-akbuse complaint. It alsc
ruled that the mother's overnight weekend wvisitation would
continue pending further orders of the court. On Octocber 1,
2008, the grandmother petitioned for custcecdy of M.J.,
asserting that M.J. was dependent. On October 3, 2008, the
mother left Dothan, rented a mobile home near D.C.'s home in
Loulisiana, and filed a custody petition in a Louisiana court,

seeking legal custody of M.J.
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The trial of all 1issues ralsed by the pleadings,
including the grandmother's dependency and custody petition

p

with respect to M.J., occurred on January 20, 2009. The
juvenile court granted D.C.'s motion to intervene, and 1t
noted that there were "wvarious contempt motions" before the
court. The record does not indicate that the Juvenile court
ever ruled cn the mother's February 2, 2008, or June 4, 2008,
contempt motions, or on the grandmother's June 3, 2008,
contempt motion. In addition, the case-action-summary sheet
indicates that cn January 16, 2009, there was a "second mobticn
for contempt."” The record bkefore us contains no filing by
either party on January lo, 2009.

On March 24, 2009, the Jjuvenile court entered the
following findings of fact and conclusions of law:

"[The mother] wvoluntarily relinguished custody of

[the ¢hild] to [the grandmcther] on August 3, 2004,

in the State of Louisiana. [The child] was

approximately eleven months old at this time. This

transfer of custody was apprcoved by the Louisiana

court, which crdered that [the grandmother] would

retain custody of [the child] for a period of three
years. [The <c¢hild] has since resided with [the

‘The grandmother's dependency petition with respect to
M.J. was assigned a separate case number; however, the court
consolidated it for trial with the dependency petition
regarding the child. No issue with respect to the alleged
dependency or custody of M.J. 1s presented on this appeal.
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grandmother] for over five years. [The grandmotherzr
and the child moved to Houston County, Alabama, in
May 20067,

"The evidence at trial established that the
primary reascn for the transfer of [the child's]
custody from [the mother] to [the grandmcther] was
[the mother's] drug use and lack of stability.
Subsequent to relinguishing custody of [the child],
[the mother left Loulsiana and] traveled to wvarlous
states and for approximately one year -- most of
2006 —-- [the mother's] whereabouts were unknown.
During the Lhree vyears follcwing the Louisliana
order, [the mother] had little contact with [the
c¢child] and provided no support on her hehalf,

"At trial, [the mother] attempted to prove that
she had attained a stable lifestyvle and that she isg
no longer using drugs, as evidenced by negative drug
screens for the past two and one-half vyears. She
testified that she moved to Dothan and worked for
some Lime here as an electrician's apprentice,
earning $11.323 per hour at the nuclear plant.
However, by the time of the hearing, she had moved
to Louisiana toc get better work and to be near her
father. [The mother] presented testimony from a DHR
social worker who testified that she had no concerns
with [the child's] custody being returned toc [the
mother]. [The mother] also called as a witness Dr.
Lynn Suggs, a licensed professional c¢ounselor, who
testified as to [the mother's] efforts Lo establish
a relationship with [the child].

"[The grandmcther] disputed and discounted [the
mother's] attempts to rehabilitate herself and
testified that J[the mother] had not successfully
established a mcther-daughter relationship with [the

child]. [The grandmother] also presented the
testimony of Dr. David Ghostley, a psychologist who
had evaluated [the mother and the c¢child]. Dr.

Ghostley testified that the results of [the
mother's] MMPI [Minnesota Multiphasic Personality
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Inventory] were not valid due to an elevatlion on the
'lie scale,' a built-in mechanism within the MMPI
used to determine whether persons taking that
inventory are providing truthful responses. Dr.
Ghostley also testified that it would not be in [the
child's] best interests to ke removed from the
custody of [the grandmother] at this time. [The
grandmother] also questioned the credibility of the
testimony presented by Dr. Suggs and attempted to
show by crogss-examinaticn of Dr. Suggs that [the
mother] and Dr., Suggs had developed a personal
relationship, as demonstrated in part by the fact
that Dr. ©Suggs and her husband had traveled to
Alaska, at [the mother's] expense, when Dr. 5Suggs
first met [the mother] to assist her in this case.

"During the course of the trial, [the child's]
father also testified. Due to his extremely limited
contact with J[the c¢hild] and his failure to show
interest in maintaining a relationship with [the
child], the court finds that he is not a suitable
person Lo have custody of [the child] and that there
is no reason to believe that he 1s able or willing
to support or nurture [the ¢hild] c¢r provide for her
welfare at this time.

".,.. [The <child's] case presents serious and

difficult issues. On one hand, [the mother] has
made efforts at rehabilitation and has demonstrated
an interest in parenting [the child]. ©On the other
hand, the court cannot turn a bklind eye Lo the
tragic facts and circumstances -- for which [the
mother] is responsible -- which have created the
difficulties involving [the child's] custody.

Ultimately, the 1issue this court must address 1is
whether tThe relatively recent emergence of [the
mother] as an interested parent 1s sufficient to
prevent a finding of dependency. Upon consideration
of the evidence and testimony 1in this case, the
court decides this issue adversely to [Lhe mother]
and does find by c¢lear and convincing evidence that
[the c¢child] is a dependent child,.
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"Based on the finding of dependency as to [the
child], the court orders that custody of [the child]
shall remain at this tTime with [the grandmother],
the Petitioner, subject to tLhe following rights of
visitation by [the mother]:

"l) Every other weekend from 5:00 p.m. cn
Friday until 5:00 p.m. the following
Sundavy;

"2} For one-half of all school breaks, with
the exception of the summer break, as
determined by the school calendar cof the
school district where the child resides;

"3} For ten consecutive days during the
summer break.

"All visitation shall be exercised nc more than
100 miles from the city of Dothan, Alabama. During
any such wvisgitation, the child shall be allowed to
have contact with her maternal grandfather, [D.C.].
However, the request of [D.C.] for rights of
specific visitation is denied. At all such times as
[the mother] shall exercise wvisiltation, she shall
provide to [the grandmother] notice of where <the
vigitation will take place.”

Although neither party has raised the issue of this
court's jurisdiction to entertain this appeal, this court must
first determine whether 1t has Jjurisdiction over this appeal.

"Jurisdictional matters are of such importance that a court

may take notice of them £x mero mctu." McMurphy v. Fast Bay
Cleothiers, 892 So. 2d 385, 397 (Ala. Civ. App. 2004). "AD
appeal crdinarily will lie only from a final judgment -- i.e.,

12
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one that conclusively determines the issues before the court
and ascertains and declares the rights of the parties

involved.™ Bean v. Craig, 557 So. 2d 1249, 1253 (Ala. 1930).

"[Tlhe question whether a Judgment is final is a

Jurisdictional guestion." Johnson wv. Johnson, 835 So. 2d

1032, 1034 {(Ala. Civ. App. 2002}, overruled on cther grounds,

Eustace v. Browning, [Ms. 2071234, July 2, 2009] So. 2d

~ (Ala. Civ. App. 2009). The pendency of an unadjudicated
contempt motion alleging a party's failure to obey orders

entered during the progress of the litigation renders a

Judgment nonfinal. See Decker v. Decker, 984 So. 2d 1216

(Ala. Civ. App. 2007); Heaston v. Nabors, 889 Sc. 24 588 (Ala.

Civ. App. 2004).

The pendency of three, and possibly four, unadjudicated
contempt motions made during the contentiocus Z2l1-month period
before this case was tried renders the juvenile court's March
24, 2009, order nonfinal. We find nothing in the juvenile
court's March 24, 200%, corder that constitutes an implicit
ruling on anvy of the contempt motions. Accordingly, we must
dismiss the appeal.

APPEAL DISMISSED.

Thompson, P.J., and Pittman, Brvan, and Moore, JJ.,

concur.
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