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PITTMAN, Judge. 

In t h i s a p p e a l , t r a n s f e r r e d t o t h i s c o u r t by the Alabama 

Supreme Court p u r s u a n t t o A l a . Code 1975, § 12-2-7(6), B a r r y 

L. Grantham appeals from a summary judgment e n t e r e d by the 
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Etowah C i r c u i t C o u r t on h i s m a l i c i o u s - p r o s e c u t i o n c l a i m 

a g a i n s t L u r e y J e f f e r y Bynum. We r e v e r s e and remand. 

Grantham sued Bynum i n F e b r u a r y 2008, a l l e g i n g i n the 

c o m p l a i n t t h a t Bynum had caused Grantham t o be a r r e s t e d under 

a w a r r a n t i s s u e d by a m u n i c i p a l m a g i s t r a t e on a charge of 

harassment t h a t was s u b s e q u e n t l y found not t o be v a l i d ; 

Grantham sought b o t h compensatory and p u n i t i v e damages. 

Subsequent amendments t o the c o m p l a i n t a s s e r t e d c l a i m s of 

f a l s e imprisonment a g a i n s t Bynum; however, those c l a i m s were 

d i s m i s s e d by the t r i a l c o u r t on Bynum's motion, l e a v i n g o n l y 

the m a l i c i o u s - p r o s e c u t i o n c l a i m i n the case. In January 2009, 

Bynum moved f o r a summary judgment, f i l i n g i n s u p p o r t a b r i e f 

and a copy of the t r a n s c r i p t of the d e p o s i t i o n of the 

p e r t i n e n t m u n i c i p a l m a g i s t r a t e . Grantham f i l e d a response i n 

o p p o s i t i o n t o the motion, f i l i n g i n s u p p o r t a b r i e f , 

a f f i d a v i t s g i v e n by Grantham and h i s w i f e , and c o p i e s of an 

i n c i d e n t r e p o r t and of the case-action-summary sheet from the 

harassment p r o c e e d i n g t h a t had taken p l a c e i n m u n i c i p a l c o u r t . 

Bynum moved t o s t r i k e the a f f i d a v i t s , c o n t e n d i n g t h a t they 

c o n t a i n e d h e a r s a y . A f t e r a h e a r i n g , the t r i a l c o u r t e n t e r e d 

a summary judgment i n f a v o r of Bynum, t h e r e b y a d j u d i c a t i n g a l l 
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c l a i m s as t o a l l p a r t i e s ; the t r i a l c o u r t d e n i e d Bynum's 

motion to s t r i k e as moot. Grantham then f i l e d a t i m e l y n o t i c e 

of a p p e a l . 

Our s t a n d a r d of r e v i e w of summary judgments i s w e l l 

s e t t l e d : 

"A motion f o r summary judgment t e s t s the s u f f i c i e n c y 
of the e v i d e n c e . Such a motion i s t o be g r a n t e d 
when the t r i a l c o u r t determines t h a t t h e r e i s no 
genuine i s s u e as t o any m a t e r i a l f a c t and t h a t the 
moving p a r t y i s e n t i t l e d t o a judgment as a m a t t e r 
of law. The moving p a r t y bears the burden of 
n e g a t i n g the e x i s t e n c e of a genuine i s s u e of 
m a t e r i a l f a c t . F u r t h e r m o r e , when a motion f o r 
summary judgment i s made and s u p p o r t e d as p r o v i d e d 
i n R u l e 56, [ A l a . R. C i v . P.,] the nonmovant may not 
r e s t upon mere a l l e g a t i o n s or d e n i a l s of h i s 
p l e a d i n g s , but must s e t f o r t h s p e c i f i c f a c t s showing 
t h a t t h e r e i s a genuine i s s u e f o r t r i a l . P r o o f by 
s u b s t a n t i a l e v i d e n c e i s r e q u i r e d . " 

Sizemore v. Owner-Operator Indep. D r i v e r s Ass'n, I n c . , 671 So. 

2d 674, 675 ( A l a . C i v . App. 1995) ( c i t a t i o n s o m i t t e d ) . 

The p e r t i n e n t f a c t s , viewed i n a l i g h t most f a v o r a b l e t o 

Grantham as the nonmovant, are as f o l l o w s . Bynum was f o r m e r l y 

m a r r i e d t o Grantham's c u r r e n t w i f e , a u n i o n t h a t produced f o u r 

c h i l d r e n b e f o r e i t was j u d i c i a l l y d i s s o l v e d i n 2002. In 

October 2007, Bynum's former w i f e m a r r i e d Grantham, a l t h o u g h 

b o t h Grantham and h i s w i f e t e s t i f i e d t h a t Grantham had been 

" c l o s e l y i n v o l v e d " i n the l i v e s of the f o u r c h i l d r e n f o r a 

3 



2080624 

c o n s i d e r a b l e time b e f o r e the m a r r i a g e . Bynum appears not t o 

have s u f f e r e d Grantham's presence i n the l i v e s of h i s former 

w i f e and h i s c h i l d r e n w e l l ; Grantham and h i s w i f e t e s t i f i e d by 

a f f i d a v i t t h a t Bynum had l e f t " s p i t e f u l , h a t e f u l and mean" 

tel e p h o n e messages about Grantham on an answering machine 

b e l o n g i n g t o Grantham's w i f e . 

On October 27, 2007, Grantham's w i f e and the f o u r 

c h i l d r e n from her m a r r i a g e t o Bynum t r a v e l e d by aut o m o b i l e t o 

a f o o t b a l l s tadium i n Ce n t r e t o a t t e n d a s p o r t s event. 

A c c o r d i n g t o Grantham's w i f e , Bynum "went out of h i s way t o 

i n s u l t [ h e r ] a t the s t a d i u m " and a p p a r e n t l y f o l l o w e d her and 

the c h i l d r e n t o a l o c a l f a s t - f o o d r e s t a u r a n t , where he "walked 

d e l i b e r a t e l y i n f r o n t of [ h e r ] c a r , " then " l o o k e d i n , p o i n t e d 

and s m i r k e d a t [ h e r ] . " 

A f t e r Grantham's w i f e had had a chance t o d i s c u s s w i t h 

Grantham her and her c h i l d r e n ' s encounter w i t h Bynum i n 

Ce n t r e , Grantham d e c i d e d t o accompany h i s w i f e and the 

c h i l d r e n t h a t a f t e r n o o n t o a t t e n d a d d i t i o n a l s p o r t s events a t 

the f o o t b a l l stadium. W h i l e s e a t e d i n the s t a n d s , Grantham 

and h i s w i f e n o t i c e d Bynum, who was on the f o o t b a l l f i e l d , 

l o o k i n g i n t h e i r d i r e c t i o n and p o i n t i n g toward them w i t h a 
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" s m i r k - l i k e l o o k on h i s f a c e " ; a t t h a t t i m e , Bynum was t a l k i n g 

w i t h a person who appeared t o be a law-enforcement o f f i c e r . 

Bynum then began w a l k i n g towards the s e a t i n g s e c t i o n where 

Grantham and h i s w i f e were s e a t e d , s t i l l f e a t u r i n g a 

" s m i r k - l i k e l o o k on h i s f a c e as he neared" them and p o i n t e d a t 

them. 

As Bynum s t a r t e d t o pass by Grantham and h i s w i f e , 

Grantham made a statement t o Bynum c o m p l a i n i n g about the 

events i n v o l v i n g h i s w i f e and Bynum t h a t morning and s a y i n g 

something t o the e f f e c t of " J e f f , we got problems." A l t h o u g h 

Bynum l a t e r s t a t e d i n an i n c i d e n t r e p o r t t h a t Grantham had 

p o i n t e d and p r e s s e d a f i n g e r on Bynum's c h e s t a t t h a t p r e c i s e 

p o i n t , Grantham and h i s w i f e b o t h d e n i e d i n t h e i r a f f i d a v i t s 

i n o p p o s i t i o n t o Bynum's summary-judgment motion t h a t e i t h e r 

man had touched the o t h e r d u r i n g the encounter. Bynum d i d 

a p p a r e n t l y respond t o Grantham by a s k i n g what s o r t of problems 

e x i s t e d . A f t e r a b r i e f d i s c u s s i o n , the substance of which i s 

not apparent from the r e c o r d , a more he a t e d exchange of words 

took p l a c e . A c c o r d i n g t o Bynum's subsequent i n c i d e n t r e p o r t , 

Grantham had then t h r e a t e n e d t o "whip h i s a s s " and, upon b e i n g 

t o l d by Bynum t h a t the time and p l a c e was not a p p r o p r i a t e , had 
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t h r e a t e n e d t o " g e t " Bynum i n the stadium p a r k i n g l o t . 

Grantham and h i s w i f e , f o r t h e i r p a r t , t e s t i f i e d i n t h e i r 

a f f i d a v i t s t h a t Bynum had t o l d Grantham t o " s t e p o u t s i d e the 

gate of t h i s f o o t b a l l f i e l d and w e ' l l s e t t l e i t " b e f o r e 

t u r n i n g and w a l k i n g back t o the f o o t b a l l f i e l d . A f t e r w a r d s , 

a law-enforcement o f f i c e r approached Grantham t o ask some 

q u e s t i o n s ; the n a t u r e of the q u e s t i o n s , and of Grantham's 

responses, are not apparent from the r e c o r d . Grantham, h i s 

w i f e , and the c h i l d r e n s u b s e q u e n t l y l e f t the stadium w i t h o u t 

f u r t h e r c o n t a c t w i t h Bynum. 

Nine days l a t e r , on November 5, 2007, Bynum attempted t o 

make a r e p o r t of the i n c i d e n t t o law-enforcement o f f i c i a l s . 

A l t h o u g h he f i r s t sought t o make t h a t r e p o r t t o Etowah County 

a u t h o r i t i e s , Bynum was e s c o r t e d t o a C e n t r e m u n i c i p a l 

m a g i s t r a t e by a county law-enforcement o f f i c e r because the 

i n c i d e n t had o c c u r r e d w i t h i n the t e r r i t o r i a l b o u n d a r i e s of 

C e n t r e . The m a g i s t r a t e t e s t i f i e d i n her d e p o s i t i o n as t o the 

p e r t i n e n t events of t h a t d a y : 

"Q. Okay. And d i d you tak e f a c t s from Mr. Bynum as 
to what happened? 

"A. I d i d . 
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"Q. Okay. What d i d Mr. Bynum t e l l you on t h a t 
o c c a s i o n ? 

"A. He t o l d me t h e r e was a peewee f o o t b a l l game a t 
the h i g h s c h o o l and t h a t he was t h e r e and a 
gentleman up i n the stands c a l l e d him t o come  
up t o t a l k t o him and then t h r e a t e n e d t o whip  
him and then shoved him on the b l e a c h e r s . 

"Q. And as a r e s u l t of those f a c t s b e i n g p r e s e n t e d  
t o you as c i t y m a g i s t r a t e f o r the C i t y of 
Ce n t r e , d i d you determine t h a t p r o b a b l e cause  
e x i s t e d f o r an a r r e s t w a r r a n t t o be i s s u e d ? 

"A. I d i d . 

"Q. And what was the charge t h a t you f e l t -¬

"A. I t was harassment. 

"Q. Okay. So you f e l t as c i t y m a g i s t r a t e f o r the 
C i t y of C e n t r e t h a t p r o b a b l e cause e x i s t e d f o r 
an a r r e s t w a r r a n t t o be i s s u e d f o r harassment 
a g a i n s t the defendant, Mr. B a r r y Grantham; i s 
t h a t c o r r e c t ? 

"A. That's c o r r e c t . 

"Q. ... But a t the t r i a l of t h i s case Mr. Grantham  
was found not g u i l t y ; i s t h a t c o r r e c t ? 

"A. That's c o r r e c t . " 

(Emphasis added.) 

I n our view, the outcome of t h i s a p p e a l i s c o n t r o l l e d by 

our r e c e n t d e c i s i o n i n Ravenel v. B u r n e t t , 5 So. 3d 592 ( A l a . 

C i v . App. 2008) . R a v e n e l , l i k e t h i s case, i n v o l v e d a 
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harassment charge stemming from a statement made under oath by 

a compl a i n a n t t o a m u n i c i p a l m a g i s t r a t e t o the e f f e c t t h a t the 

accused person had made a t h r e a t a g a i n s t the co m p l a i n a n t ; the 

m a g i s t r a t e then made a p r o b a b l e - c a u s e d e t e r m i n a t i o n based 

p r i m a r i l y upon the c o m p l a i n a n t ' s r e p o r t . The charges i n 

Rav e n e l , as i n t h i s case, were r e s o l v e d i n f a v o r of the 

accused. We noted i n Ravenel t h a t the n e c e s s a r y elements of 

a m a l i c i o u s - p r o s e c u t i o n c l a i m i n c l u d e d (1) i n s t i t u t i o n of a 

p r i o r j u d i c i a l p r o c e e d i n g by the co m p l a i n a n t , (2) a l a c k of 

p r o b a b l e cause, (3) m a l i c e on the c o m p l a i n a n t ' s p a r t , (4) 

t e r m i n a t i o n of the p r i o r p r o c e e d i n g i n f a v o r of the accused, 

and (5) damage. 5 So. 3d a t 597. In Ra v e n e l , as here, the 

comp l a i n a n t sought and o b t a i n e d a summary judgment on a 

m a l i c i o u s - p r o s e c u t i o n c l a i m and attempted t o defend the 

summary judgment i n t h i s c o u r t based upon a c l a i m e d l a c k of 

s u b s t a n t i a l e v i d e n c e c o n c e r n i n g p r o b a b l e cause and m a l i c e ; 

however, we h e l d i n Ravenel t h a t e v i d e n c e adduced by the 

accused t e n d i n g t o d i s p r o v e t h a t any t h r e a t was ever made t h a t 

would s u p p o r t a c r i m i n a l - h a r a s s m e n t charge was s u f f i c i e n t t o 

wa r r a n t s u b m i s s i o n of the i s s u e s of absence of p r o b a b l e cause 

and m a l i c e t o the t r i e r of f a c t . 5 So. 3d a t 598-600. 

8 



2080624 

In t h i s case, Bynum seeks t o d i s t i n g u i s h Ravenel on two 

c l a i m e d grounds. Bynum f i r s t a s s e r t s t h a t the m a g i s t r a t e i n 

t h i s case o b t a i n e d f a c t s from b o t h Bynum and a county law-

enforcement o f f i c e r , r a t h e r than from the c o m p l a i n a n t and 

another l a y w i t n e s s as was the case i n Rav e n e l . However, our 

re v i e w of the m a g i s t r a t e ' s t e s t i m o n y does not i n d i c a t e t h a t 

any statement by a law-enforcement o f f i c e r c o n c e r n i n g the 

f a c t s and c i r c u m s t a n c e s a l l e g e d l y c o n s t i t u t i n g harassment on 

the p a r t of Grantham was ever g i v e n , a l t h o u g h i t does s u p p o r t 

the p r o p o s i t i o n t h a t Bynum was accompanied by such an o f f i c e r 

when Bynum came b e f o r e the m a g i s t r a t e . Moreover, the 

m a g i s t r a t e h e r s e l f t e s t i f i e d t h a t her p r o b a b l e - c a u s e d e c i s i o n 

was made "as a r e s u l t o f " the " f a c t s " g i v e n t o her by Bynum, 

i . e . , t h a t Grantham had c a l l e d Bynum t o the stadium b l e a c h e r s , 

had t h r e a t e n e d t o whip him, and had shoved him. Secondly, 

a l t h o u g h Bynum a s s e r t s , w i t h o u t c i t a t i o n t o the r e c o r d , t h a t 

Grantham and h i s w i f e d i d not d i s p u t e the c o n t e n t s of the 

communication between Grantham and Bynum d u r i n g the i n c i d e n t , 

u n l i k e the accused i n R a v e n e l , our r e v i e w of the a f f i d a v i t s 

g i v e n by Grantham and h i s w i f e p l a i n l y i n d i c a t e s t h a t they d i d 

t e s t i f y (a) t h a t no p h y s i c a l c o n t a c t had o c c u r r e d between 
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Grantham and Bynum d u r i n g the i n c i d e n t , and (b) t h a t Bynum's 

statements t h a t Grantham had p o i n t e d and p r e s s e d h i s f i n g e r on 

Bynum's c h e s t and had t h r e a t e n e d t o "whip h i s a s s " or t o "get" 

him i n the p a r k i n g l o t were u n t r u e . As the Alabama Supreme 

Cou r t h e l d l o n g ago, when a p u b l i c o f f i c i a l r e s t s a 

d e t e r m i n a t i o n t o b r i n g charges a g a i n s t an accused upon 

i n f o r m a t i o n f u r n i s h e d by p a r t i c u l a r c o m p l a i n a n t s , as the 

m a g i s t r a t e d i d here, i f i t i s shown by competent e v i d e n c e t h a t 

those c o m p l a i n a n t s " o n l y m i s r e p r e s e n t e d the f a c t s i n o r d e r t o 

i n d u c e a c t i o n , i t cannot be s a i d t h a t they d i d not a i d and 

abet i n b r i n g i n g about the p r o s e c u t i o n . " American Sur. Co. v.  

P r y o r , 211 A l a . 114, 117, 99 So. 636, 638 (1924). 

We do agree w i t h Bynum t h a t the f a c t t h a t Grantham was 

u l t i m a t e l y found not g u i l t y i s not d e t e r m i n a t i v e of the case; 

as Ravenel n o t e s , t h a t f a c t i s o n l y one element of a 

m a l i c i o u s - p r o s e c u t i o n c l a i m . However, we cannot agree w i t h 

Bynum t h a t the making of the g e n e r a l statement "we got 

problems" — the s o l e statement made by Grantham d u r i n g the 

i n c i d e n t whose u t t e r a n c e the p a r t i e s do not d i s p u t e — i s 

i t s e l f i n d i c a t i v e of p r o b a b l e cause f o r i n s t i t u t i n g a 

c r i m i n a l - h a r a s s m e n t charge a g a i n s t Grantham, f o r i t does not 
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u n e q u i v o c a l l y amount t o a " t h r e a t . . . t h a t would cause a 

r e a s o n a b l e p e r s o n ... t o f e a r f o r h i s or her s a f e t y . " A l a . 

Code 1975, § 13A-11-8(a)(2) ( p r o v i d i n g the C r i m i n a l Code 

d e f i n i t i o n of "harassment"). One c o u l d e a s i l y imagine a 

s i m i l a r statement b e i n g made as a p r e f a c e t o opening 

n e g o t i a t i o n s d e s i g n e d t o s e t t l e d i f f e r e n c e s between d i s p u t i n g 

p e o p l e . F u r t h e r , we must d i s a g r e e w i t h Bynum t h a t Grantham 

has not adduced s u b s t a n t i a l e v i d e n c e of m a l i c e ; Grantham and 

h i s w i f e t e s t i f i e d t o f a c t s i n d i c a t i n g t h a t Bynum had a c t e d 

w i t h i l l w i l l toward them i n the p a s t , and, as we n oted i n 

R a v e n e l , the element of m a l i c e f o r purposes of a m a l i c i o u s -

p r o s e c u t i o n a c t i o n may a l s o be i n f e r r e d by the t r i e r of f a c t 

from a l a c k of p r o b a b l e cause i n i n s t i t u t i n g a c r i m i n a l 

p r o c e e d i n g . 5 So. 3d a t 600. 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

c o n c l u de t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g i t s summary 

judgment i n f a v o r of Bynum. We r e v e r s e t h a t judgment, and we 

remand the cause f o r f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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