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THOMAS, Judge. 

C e c i l i a L y l e s and John Burke r e s i d e a t a house i n 

H u n t s v i l l e . L y l e s has owned the r e s i d e n c e s i n c e 1998; Burke 

began r e s i d i n g t h e r e w i t h L y l e s i n 2002. M a r i l y n Kaye Downs 

l i v e d i n the n e i g h b o r i n g house when she was a c h i l d ; her 
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mother, Thelma F r a n k l i n , s t i l l owned and r e s i d e d i n the house 

when, i n 2003, Downs moved i n w i t h F r a n k l i n t o care f o r her 

because o f F r a n k l i n ' s advanced age. F r a n k l i n l a t e r 

t r a n s f e r r e d ownership o f the p r o p e r t y t o Downs. L y l e s , 

F r a n k l i n , and Downs had a p o s i t i v e n e i g h b o r l y r e l a t i o n s h i p . 

I n the f a l l o f 2003, Downs began d a t i n g Gary Dudley. He 

moved i n w i t h Downs and F r a n k l i n i n e i t h e r l a t e f a l l 2003 or 

e a r l y 2004. A c c o r d i n g t o L y l e s and Burke, Dudley brought home 

" j u n k " a u t o m o b i l e s and would work on them i n the b a c k y a r d . 

L y l e s t e s t i f i e d t h a t she d i d not l i k e l o o k i n g a t the 

aut o m o b i l e s and t h a t she d i d not e n j o y b e i n g i n her b a c k y a r d 

as much because o f the r e d u c t i o n i n her p r i v a c y . The f e n c e 

between the two p r o p e r t i e s was q u i t e o l d and was made o f cedar 

p o s t s and w i r e , and i t a f f o r d e d no p r i v a c y t o e i t h e r b a c k y a r d . 

L y l e s and Burke d i s c u s s e d p u t t i n g up a wooden p r i v a c y 

f e n c e t o g i v e them a d d i t i o n a l p r i v a c y i n the b a c k y a r d . I n 

October and November 2004, Burke took down the o l d f e n c e and 

began p u t t i n g up a p r i v a c y f e n c e , u s i n g the same p o s t h o l e s . 

A c c o r d i n g t o Burke, the o n l y comments made t o him by Downs or 

Dudley were p o s i t i v e ones r e g a r d i n g the appearance o f the new 

f e n c e . A c c o r d i n g t o b o t h Burke and L y l e s , n e i t h e r Downs nor 
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Dudley ever o b j e c t e d t o the t e a r i n g down o f the o l d w i r e f e n c e 

or the e r e c t i o n o f the new p r i v a c y f e n c e . 

I n the s p r i n g o f 2004, L y l e s was c o n s i d e r i n g a d d i t i o n a l 

p r o j e c t s i n her f r o n t y a r d , and, d u r i n g a n e i g h b o r l y v i s i t i n 

L y l e s ' s y a r d , Downs t o l d L y l e s t h a t she and Dudley were 

c o n s i d e r i n g a d ding a p o o l and a two-car garage t o t h e i r home. 

When L y l e s mentioned t h i s t o Burke, t h e y b o t h became concerned 

about p o s s i b l e i s s u e s w i t h d r a i n a g e t h a t might be caused by 

the proposed c o n s t r u c t i o n . Burke s a i d t h a t he c o n s u l t e d the 

c i t y o r d i n a n c e s because he was concerned about the p o s i t i o n o f 

the d r i v e w a y Dudley was p l a n n i n g t o c o n s t r u c t i n r e l a t i o n t o 

the p r o p e r t y l i n e . Burke s a i d t h a t he took c o p i e s o f the 

o r d i n a n c e s over t o Dudley and t o l d Dudley t h a t he might want 

t o be aware o f the r e q u i r e m e n t s . A c c o r d i n g t o L y l e s , Dudley 

had a "meltdown" over Burke's comments. Dudley a d m i t t e d t h a t 

he and Burke d i s c u s s e d where the driveway would be p l a c e d ; 

however, Dudley d i d not t e s t i f y t h a t he and Burke had an 

argument over the m a t t e r . 

The r e l a t i o n s h i p between the n e i g h b o r s began t o 

d e t e r i o r a t e q u i c k l y . I s s u e s arose over the branches o f a 

pecan t r e e ; the t r e e grew on L y l e s ' s p r o p e r t y , but some 
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branches hung over the fence and caused d e b r i s t o f a l l i n t o 

Downs's y a r d and onto the r o o f of her house. Downs and Dudley 

sought p e r m i s s i o n t o t r i m the b r a n c h e s , but L y l e s d e c l i n e d t o 

g i v e her p e r m i s s i o n . Concerned over the p o s s i b i l i t y t h a t 

Downs and Dudley might t r y t o t r i m the t r e e anyway, L y l e s and 

Burke i n s t a l l e d s e c u r i t y cameras t o mo n i t o r access i n t o t h e i r 

y a r d . Downs and Dudley were i r r i t a t e d by the use of the 

cameras, and t h e y e v e n t u a l l y b u i l t a h i g h e r p r i v a c y fence t h a t 

extended t o t h e i r d r i v e w a y t o b l o c k them from view of a camera 

o v e r l o o k i n g the s i d e y a r d of L y l e s ' s home, which a l s o 

o v e r l o o k e d the new driv e w a y of Downs's home. 

By t h i s t i m e , Downs and Dudley were c l a i m i n g t h a t the o l d 

w i r e fence had been b u i l t by Downs's f a t h e r on Downs's 

p r o p e r t y ; Downs s p e c i f i c a l l y argued t h a t t h a t fence d i d not, 

as L y l e s contended, connect w i t h o u t i n t e r r u p t i o n t o L y l e s ' s 

h o u s e . L y l e s contended t h a t t h a t fence extended from her 

house t o the c o r n e r of the y a r d and then down the l e n g t h o f 

the b a c k y a r d p r o p e r t y l i n e . Downs contended t h a t the l e n g t h 

of fence between the c o r n e r and L y l e s ' s house was not p a r t of 

the o r i g i n a l w i r e fence and i n s t e a d was connected t o a p o s t 

t h a t " b u t t e d up a g a i n s t " the o r i g i n a l fence c o r n e r . 
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B e f o r e Downs and Dudley b u i l t t h e i r extended p r i v a c y 

f e n c e , the s e c u r i t y camera o v e r l o o k i n g the s i d e of L y l e s ' s 

home caught numerous images of Dudley c l e a r i n g d e b r i s of 

v a r i o u s n a t u r e o f f of h i s d r i v e w a y by use of a l e a f blower or 

a garden h o s e ; the d e b r i s f e l l onto L y l e s ' s s i d e y a r d . A t one 

p o i n t , Dudley c l e a n e d a substance o f f h i s d r i v e w a y and then 

p l a c e d s h o v e l s f u l l of d i r t over the substance a l o n g the edge 

of the d r i v e w a y . The camera a l s o c a p t u r e d images of Dudley 

e n t e r i n g the space between the two p r i v a c y f e nces on numerous 

o c c a s i o n s , a t l e a s t one time w h i l e c a r r y i n g a b o t t l e w i t h an 

a t t a c h e d s p r a y e r t h a t Burke i d e n t i f i e d as a c o n t a i n e r of 

Round-Up, a weed k i l l e r . The b a c k y a r d camera caught someone 

t e a r i n g a p l a s t i c door o f f the a r e a between the p r i v a c y 

f e n c e s , someone p e e r i n g through the fence b u i l t by Burke f o r 

a p e r i o d , and someone s p r a y i n g a l i q u i d substance through t h a t 

f e n c e . 

I n December 2004, L y l e s and Burke woke one morning t o 

d i s c o v e r s e v e r a l i n c h e s of water s t a n d i n g i n the b a c k y a r d . 

A c c o r d i n g t o Burke, the water remained i n the y a r d f o r t h r e e 

d a y s . As a r e s u l t of the f l o o d i n g , Burke t e s t i f i e d , the duct 

work under the house was f i l l e d w i t h water and the i n s u l a t i o n 
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on the p i p e s underneath the house became s a t u r a t e d and f e l l 

o f f of the p i p e s . Burke t e s t i f i e d t h a t he had spent $100 

r e p l a c i n g the i n s u l a t i o n ; however, he e x p l a i n e d t h a t he and 

L y l e s d i d not have the money t o have the duct work r e p a i r e d or 

r e p l a c e d . L y l e s and Burke contended t h a t the f l o o d i n g 

r e s u l t e d from the i n s t a l l a t i o n of the driv e w a y and a s i d e w a l k 

i n Downs's b a c k y a r d and the placement of a door, a t a i l g a t e , 

and o t h e r items a l o n g the fence l i n e by Downs and D u d l e y ; 

Dudley contended t h a t Burke's c o n s t r u c t i o n of the p r i v a c y 

fence had r e s u l t e d i n Burke's f o r m i n g a dam a l o n g the bottom 

of the p r i v a c y f e n c e , k e e p i n g the water c o n f i n e d i n L y l e s ' s 

b a c k y a r d . 

L y l e s and Burke sued Downs and Dudley i n September 2005, 

a l l e g i n g t h r e e c l a i m s : t h a t Downs and Dudley had t r e s p a s s e d on 

the p r o p e r t y by d i s t u r b i n g t h e i r p o s s e s s i o n ; t h a t , i n 

c o n s t r u c t i n g the driveway, Dudley and Downs had n e g l i g e n t l y 

e x c a v a t e d the s i t e and had v i o l a t e d the r i g h t t o l a t e r a l 

s u p p o r t owed t o L y l e s and B u r k e ; and " s u g g e s t i n g " a boundary-

l i n e d i s p u t e based on Downs and Dudley's c l a i m t h a t the fence 

b u i l t by Burke was l o c a t e d on Downs's p r o p e r t y . Downs and 

Dudley answered the c o m p l a i n t and l a t e r a s s e r t e d t h r e e 
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c o u n t e r c l a i m s : i n v a s i o n of p r i v a c y by i n t r u s i o n upon 

s e c l u s i o n , a s s a u l t , and t r e s p a s s based on the removal of the 

o l d w i r e f e n c e . 

A f t e r numerous c o n t i n u a n c e s and reassignments of the case 

t o o t h e r j u d g e s , the case was f i n a l l y t r i e d t o a j u r y on 

November 3, 2008. At the c l o s e of L y l e s and Burke's case and 

a g a i n a t the c l o s e of a l l the e v i d e n c e , Dudley and Downs moved 

f o r a judgment as a matter of law on each of the c l a i m s i n the 

c o m p l a i n t ; the t r i a l c o u r t d e n i e d b o t h motions. I n a d d i t i o n , 

the c o u n t e r c l a i m s a l l e g i n g a s s a u l t and t r e s p a s s were d i s m i s s e d 

by agreement of the p a r t i e s . The p a r t i e s f u r t h e r s t i p u l a t e d 

t h a t the boundary l i n e between the p r o p e r t i e s was the fence 

l i n e of the fence b u i l t by Burke. The f o l l o w i n g c l a i m s were 

s u b m i t t e d t o the j u r y f o r i t s d e t e r m i n a t i o n : L y l e s and Burke's 

c l a i m s of t r e s p a s s and n e g l i g e n t e x c a v a t i o n / v i o l a t i o n of the 

r i g h t of l a t e r a l s u p p o r t and Downs and Dudley's c o u n t e r c l a i m 

of i n v a s i o n of p r i v a c y . The j u r y r e t u r n e d a v e r d i c t i n f a v o r 

of L y l e s and Burke on t h e i r t r e s p a s s c l a i m and awarded them 

damages of $1,100 each, r e t u r n e d a v e r d i c t i n f a v o r of L y l e s 

and Burke on t h e i r n e g l i g e n t - e x c a v a t i o n / v i o l a t i o n - o f - t h e -

r i g h t - o f - l a t e r a l - s u p p o r t c l a i m and awarded them damages of $50 
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each, and r e t u r n e d a v e r d i c t i n f a v o r of L y l e s and Burke on 

Downs and Dudley's i n v a s i o n - o f - p r i v a c y c o u n t e r c l a i m . The j u r y 

was r e q u e s t e d t o determine whether L y l e s or Downs owned the 

p r i v a c y fence b u i l t by Burke. The j u r y s p e c i f i c a l l y 

d e t e r m i n e d t h a t L y l e s owned t h a t p r i v a c y f e n c e . The t r i a l 

c o u r t e n t e r e d judgment on the j u r y ' s v e r d i c t on November 13, 

2008. A f t e r t h e i r postjudgment motion f o r a judgment as a 

mat t e r of law and, i n the a l t e r n a t i v e , f o r a new t r i a l was 

d e n i e d by o p e r a t i o n of law, Downs and Dudley appealed. 

On a p p e a l , Downs and Dudley r a i s e t h r e e i s s u e s . Downs 

and Dudley f i r s t argue t h a t the judgment e n t e r e d on the j u r y 

v e r d i c t on L y l e s and Burke's t r e s p a s s c l a i m s h o u l d be r e v e r s e d 

because the damages awarded were based on s p e c u l a t i o n and 

c o n j e c t u r e . S e c o n d l y , Downs and Dudley argue t h a t the 

ev i d e n c e was i n s u f f i c i e n t t o su p p o r t a v e r d i c t i n f a v o r of 

L y l e s and Burke on t h e i r n e g l i g e n t - e x c a v a t i o n / v i o l a t i o n - o f -

t h e - r i g h t - o f - l a t e r a l - s u p p o r t c l a i m and t h a t the t r i a l c o u r t 

e r r e d i n d e n y i n g t h e i r p r e v e r d i c t and p o s t v e r d i c t motions f o r 

a judgment as a ma t t e r of law r e g a r d i n g t h a t c l a i m , because, 

th e y a s s e r t , the d o c t r i n e i s i n a p p l i c a b l e t o the c i r c u m s t a n c e s 

of t h i s case. F i n a l l y , Downs and Dudley argue t h a t L y l e s d i d 
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not e s t a b l i s h adverse p o s s e s s i o n of the o l d w i r e fence and 

t h a t the j u r y c o u l d not have p r o p e r l y c o n c l u d e d t h a t L y l e s 

owned the p r i v a c y fence b u i l t by Burke. 

Standards of Review 

"A j u r y ' s v e r d i c t i s presumed c o r r e c t and w i l l 
not be d i s t u r b e d u n l e s s i t i s p l a i n l y erroneous or 
m a n i f e s t l y u n j u s t . Crown L i f e I n s u r a n c e Co. v. 
Smith, 657 So. 2d 821 ( A l a . 1994). In a d d i t i o n , a 
judgment based upon a j u r y v e r d i c t and s u s t a i n e d by 
the d e n i a l of a postjudgment motion f o r a new t r i a l 
w i l l not be r e v e r s e d u n l e s s i t i s p l a i n l y and 
p a l p a b l y wrong. N a t i o n a l S e c u r i t y I n s . Co. v.  
Donaldson, 664 So. 2d 871 ( A l a . 1995) . Because the 
j u r y r e t u r n e d a v e r d i c t f o r [ L y l e s and B u r k e ] , any 
d i s p u t e d q u e s t i o n s of f a c t must be r e s o l v e d i n t h e i r 
f a v o r , and we must presume t h a t the j u r y drew from 
the f a c t s any r e a s o n a b l e i n f e r e n c e s n e c e s s a r y t o 
s u p p o r t i t s v e r d i c t . S t a t e Farm Auto. I n s . Co. v.  
M o r r i s , 612 So. 2d 440, 443 ( A l a . 1993). In s h o r t , 
i n r e v i e w i n g a judgment based upon a j u r y v e r d i c t , 
t h i s C o u r t must re v i e w the r e c o r d i n a l i g h t most 
f a v o r a b l e t o the a p p e l l e e . L i b e r t y N a t i o n a l L i f e  
I n s . Co. v. M c A l l i s t e r , 675 So. 2d 1292 ( A l a . 
1995)." 

Dempsey v. P h e l p s , 700 So. 2d 1340, 1342 ( A l a . 1997). 

"When r e v i e w i n g a r u l i n g on a motion f o r a JML 
[judgment as a m a t ter of l a w ] , t h i s Court uses the 
same s t a n d a r d the t r i a l c o u r t used i n i t i a l l y i n 
g r a n t i n g or d e n y ing a JML. Palm Harbor Homes, I n c .  
v. Crawford, 689 So. 2d 3 ( A l a . 1997). R e g a r d i n g 
q u e s t i o n s of f a c t , the u l t i m a t e q u e s t i o n i s whether 
the nonmovant has p r e s e n t e d s u f f i c i e n t e v i d e n c e t o 
a l l o w the case or the i s s u e t o be s u b m i t t e d t o the 
j u r y f o r a f a c t u a l r e s o l u t i o n . C a r t e r v. Henderson, 
598 So. 2d 1350 ( A l a . 1992). For a c t i o n s f i l e d a f t e r 
June 11, 1987, the nonmovant must p r e s e n t 
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' s u b s t a n t i a l e v i d e n c e ' i n o r d e r t o w i t h s t a n d a 
motion f o r a JML. See § 12-21-12, A l a . Code 1975; 
West v. Founders L i f e Assurance Co. of F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1989). A r e v i e w i n g c o u r t must 
determine whether the p a r t y who bears the burden of 
p r o o f has produced s u b s t a n t i a l e v i d e n c e c r e a t i n g a 
f a c t u a l d i s p u t e r e q u i r i n g r e s o l u t i o n by the j u r y . 
C a r t e r , 598 So. 2d a t 1353. In r e v i e w i n g a r u l i n g on 
a motion f o r a JML, t h i s C ourt views the evi d e n c e i n 
the l i g h t most f a v o r a b l e t o the nonmovant and 
e n t e r t a i n s such r e a s o n a b l e i n f e r e n c e s as the j u r y 
would have been f r e e t o draw. M o t i o n I n d u s t r i e s ,  
I n c . v. Pate, 678 So. 2d 724 ( A l a . 1996). R e g a r d i n g 
a q u e s t i o n of law, however, t h i s C ourt i n d u l g e s no 
presumption of c o r r e c t n e s s as t o the t r i a l c o u r t ' s 
r u l i n g . R i c w i l , I n c . v. S.L. Pappas & Co., 599 So. 
2d 1126 ( A l a . 1992)." 

Delchamps, I n c . v. B r y a n t , 738 So. 2d 824, 830-31 ( A l a . 1999) 

The Trespass C l a i m 

Downs and Dudley argue t h a t the judgment e n t e r e d on the 

j u r y v e r d i c t on L y l e s and Burke's t r e s p a s s c l a i m s h o u l d be 

r e v e r s e d because the damages a s s e s s e d on t h a t c l a i m were based 

on s p e c u l a t i o n and c o n j e c t u r e . Downs and Dudley mention i n 

t h e i r b r i e f t h a t Dudley's e n t r y between the fences would not 

have been p r o h i b i t e d and t h a t Downs and Dudley had d e n i e d 

d o i n g the a c t s complained of i n the t r e s p a s s c l a i m . I f t h i s 

i s an argument t h a t the e v i d e n c e was i n s u f f i c i e n t t o su p p o r t 

a judgment on the t r e s p a s s c l a i m , the argument i s 

underdeveloped and unsupported by any a u t h o r i t y . Rule 28, 
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A l a . R. App. P., r e q u i r e s an a p p e l l a n t t o " p r e s e n t h i s i s s u e s 

'with c l a r i t y and w i t h o u t a m b i g u i t y ' " and t o " f u l l y e x p r e s s 

h i s p o s i t i o n on the enumerated i s s u e s " i n the argument s e c t i o n 

of her b r i e f . B i s h o p v. Robinson, 516 So. 2d 723, 724 ( A l a . 

C i v . App. 1987) ( q u o t i n g Thoman Eng'rs, I n c . v. McDonald, 57 

A l a . App. 287, 290, 328 So. 2d 293, 294 ( C i v . App. 1976)); see  

a l s o White Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 

1042, 1058 ( A l a . 2008). ("Rule 28(a)(10) r e q u i r e s t h a t 

arguments i n b r i e f s c o n t a i n d i s c u s s i o n s of f a c t s and r e l e v a n t 

l e g a l a u t h o r i t i e s t h a t s u p p o r t the p a r t y ' s p o s i t i o n . I f t h e y 

do not, the arguments are w a i v e d . " ) . Thus, we d e c l i n e t o 

c o n s i d e r the argument, i f i t was i n t e n d e d t o be made, t h a t the 

ev i d e n c e i s i n s u f f i c i e n t t o su p p o r t the judgment e n t e r e d on 

the t r e s p a s s c l a i m and w i l l c o n s i d e r o n l y the argument 

c o n c e r n i n g damages. 

Based on the e v i d e n c e p r e s e n t e d a t t r i a l , i t appears t h a t 

the c l a i m of t r e s p a s s a g a i n s t Downs and Dudley c o u l d have been 

based on a c t u a l p h y s i c a l t r e s p a s s onto the p r o p e r t y by Dudley, 

by the d i s t u r b i n g of the p o s s e s s i o n of b o t h L y l e s and Burke by 

p r o j e c t i n g d e b r i s onto the p r o p e r t y , and by the i n f l u x of 

water onto the p r o p e r t y t h a t L y l e s and Burke c l a i m r e s u l t e d 
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from a c t i o n s t aken by Downs and Dudley. See Rushing v.  

Hooper-McDonald, I n c . , 293 A l a . 56, 59, 300 So. 2d 94, 96 

(1974) ("A t r e s p a s s may be committed by d i s t u r b i n g the 

p o s s e s s i o n of the occupant, though the p e r s o n c o m m i t t i n g the 

t r e s p a s s does not a c t u a l l y go on the p r e m i s e s , as by t h r o w i n g 

water or m i s s i l e s on the l a n d , or removing a p a r t i t i o n f e n c e , 

though the t r e s p a s s e r does not p l a c e h i s f o o t on the l a n d . " ) . 

T y p i c a l l y , damages f o r t r e s p a s s are based on "the d i f f e r e n c e 

i n the r e a s o n a b l e market v a l u e of the p r o p e r t y " b e f o r e and 

a f t e r the i n j u r y caused by the t r e s p a s s . Johnson v. M a r t i n , 

423 So. 2d 868, 870 ( A l a . C i v . App. 1982). When t h e r e i s no 

a c t u a l damage t o the r e a l p r o p e r t y r e s u l t i n g from the 

t r e s p a s s , the owner of the p r o p e r t y i s e n t i t l e d t o nominal 

damages f o r the t r e s p a s s . Johnson, 423 So. 2d a t 870. 

Compensation f o r damage t o p e r s o n a l p r o p e r t y o c c u r r i n g d u r i n g 

a t r e s p a s s i s r e c o v e r a b l e i n a t r e s p a s s a c t i o n . I d . In 

a d d i t i o n , "a p l a i n t i f f can r e c o v e r f o r mental s u f f e r i n g which 

was the p r o x i m a t e consequence of a t r e s p a s s t o p r o p e r t y i f the 

t r e s p a s s was committed under c i r c u m s t a n c e s of i n s u l t and 

contumely." I d . a t 871. P u n i t i v e damages are a l s o a v a i l a b l e 

t o a p l a i n t i f f i n a t r e s p a s s a c t i o n , even i f o n l y nominal 

12 



2080599 

damages are awarded, " i f the t r e s p a s s i s a t t e n d e d by rudeness, 

wantonness, r e c k l e s s n e s s or an i n s u l t i n g manner or i s 

accompanied by c i r c u m s t a n c e s of f r a u d and m a l i c e , o p p r e s s i o n , 

a g g r a v a t i o n , or g r o s s n e g l i g e n c e . " Rushing, 293 A l a . a t 61, 

300 So. 2d a t 98. 

Downs and Dudley argue t h a t L y l e s and Burke f a i l e d t o 

e s t a b l i s h t h a t t h e y s u f f e r e d any damage as a r e s u l t of any 

t r e s p a s s committed. A l t h o u g h we agree t h a t L y l e s and Burke 

d i d not demonstrate any damage t o the r e a l p r o p e r t y as a 

r e s u l t of a t r e s p a s s , t h e y were e n t i t l e d t o nominal damages. 

Johnson, 423 So. 2d a t 870. In a d d i t i o n , t h e r e was t e s t i m o n y 

e s t a b l i s h i n g a t l e a s t some damage t o L y l e s ' s and Burke's 

p e r s o n a l p r o p e r t y as a r e s u l t of a t r e s p a s s , and those damages 

are r e c o v e r a b l e i n a t r e s p a s s a c t i o n . I d . Burke t e s t i f i e d 

t h a t he had r e p l a c e d i n s u l a t i o n underneath the house a t a c o s t 

of $100. He a l s o t e s t i f i e d t h a t he had r e p l a c e d the p l a s t i c 

b a r r i e r between the fences a t l e a s t 25 times and t h a t the door 

c o s t "a c o u p l e of d o l l a r s . " F i n a l l y , Burke t e s t i f i e d t h a t the 

l o s s of the p l a n t s i n the garden amounted t o a p p r o x i m a t e l y 

$34. Thus, Burke's t e s t i m o n y i n d i c a t e d t h a t he and L y l e s had 

s u f f e r e d a p p r o x i m a t e l y $184 i n damage t o p e r s o n a l p r o p e r t y . 
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Downs and Dudley f u r t h e r argue t h a t the ev i d e n c e d i d not 

c l e a r l y and c o n v i n c i n g l y e s t a b l i s h t h a t any a c t i o n s t a k e n by 

Downs or Dudley were m a l i c i o u s , as r e q u i r e d by A l a . Code 1975, 

§ 6-11-20(a) (2), f o r the i m p o s i t i o n of p u n i t i v e damages. The 

evi d e n c e was such t h a t the j u r y c o u l d have c o n c l u d e d t h a t 

Dudley had e n t e r e d L y l e s ' s p r o p e r t y t o p u r p o s e f u l l y damage the 

garden on her p r o p e r t y . Other e v i d e n c e i n d i c a t e d t h a t Dudley 

had a c t e d i n a rude and i n s u l t i n g manner d u r i n g those times he 

went i n and out of the ar e a between the fences and as he 

c l e a n e d h i s driveway, because he o f t e n made v u l g a r g e s t u r e s 

and, a t l e a s t once, made an obscene comment d i r e c t l y t o the 

s e c u r i t y camera. Thus, we cannot agree t h a t the evi d e n c e 

p r e s e n t e d t o the j u r y r e g a r d i n g the "rudeness," " i n s u l t i n g 

manner," and " m a l i c e " accompanying Dudley's a c t i o n s was not 

c l e a r and c o n v i n c i n g e v i d e n c e w a r r a n t i n g the i m p o s i t i o n of 

p u n i t i v e damages. 

Because t h e r e was e v i d e n c e t o sup p o r t the i m p o s i t i o n of 

p u n i t i v e damages, i . e . , " i n s u l t and contumely," L y l e s and 

Burke were a l s o e n t i t l e d t o damages f o r mental s u f f e r i n g 

caused by any t r e s p a s s . Johnson, 423 So. 2d a t 871. "'There 

i s no f i x e d s t a n d a r d f o r a s c e r t a i n i n g the amount of 
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compensatory damages t h a t may be awarded f o r e m o t i o n a l 

d i s t r e s s . The d e t e r m i n a t i o n o f how much t o award i s l e f t t o 

the sound d i s c r e t i o n of the j u r y , s u b j e c t o n l y t o r e v i e w by 

the c o u r t f o r a c l e a r abuse of t h a t d i s c r e t i o n . ' " Union Sec.  

L i f e I n s . Co. v. C r o c k e r , 709 So. 2d 1118, 1122 ( A l a . 1997) 

( q u o t i n g F i r s t Commercial Bank v. S p i v e y , 694 So. 2d 1316, 

1326 ( A l a . 1997)). L y l e s and Burke b o t h complained t h a t t h e y 

had t a k e n t o w e a r i n g e a r p l u g s w h i l e o u t s i d e t h e i r home t e n d i n g 

t o y a r d work because of the c o n s t a n t comments from Dudley. 

Burke a l s o t e s t i f i e d t h a t he and L y l e s had t o g i v e up 

g a r d e n i n g , a pastime t h a t t h e y had e n j o y e d , because t h e i r 

garden was k i l l e d o f f t w i c e by a c t i o n s t a k e n by Dudley. They 

a l s o i n s t a l l e d s e c u r i t y cameras as a r e s u l t of t h e i r concern 

over Dudley and Downs t r e s p a s s i n g a f t e r the d i s p u t e between 

the n e i g h b o r s a r o s e . Thus, the j u r y c o u l d w e l l have 

c o n s i d e r e d mental s u f f e r i n g as p a r t of i t s b a s i s f o r i t s 

damages awards. 

Downs and Dudley a l s o c o m p l a i n t h a t the f a i l u r e of the 

j u r y t o s p e c i f y what p o r t i o n of the damages awards were made 

f o r compensatory or f o r p u n i t i v e damages i n d i c a t e s t h a t the 

e n t i r e sums awarded were i n t e n d e d t o be compensatory damages. 
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However, Downs and Dudley f a i l t o c i t e a u t h o r i t y f o r the 

p r o p o s i t i o n t h a t we must assume t h a t the e n t i r e awards were 

i n t e n d e d t o be compensatory i n n a t u r e , see Rule 28(a) (10), 

A l a . R. App. P., and our supreme c o u r t has i n d i c a t e d t h a t , i n 

a case i n which the j u r y f a i l s t o s p e c i f y the amount of each 

type of damages, a t r i a l c o u r t , and by i n f e r e n c e an a p p e l l a t e 

c o u r t , cannot d e s i g n a t e which p o r t i o n of the j u r y ' s v e r d i c t 

was meant t o be compensatory damages and which p o r t i o n was 

meant t o be p u n i t i v e damages. C i t y R e a l t y , I n c . v.  

C o n t i n e n t a l Cas. Co., 623 So. 2d 1039, 1045 ( A l a . 1993) . 

Furthermore, because Downs and Dudley d i d not o b j e c t t o the 

use of the v e r d i c t form employed by the t r i a l c o u r t , which d i d 

not r e q u i r e the j u r y t o s p e c i f y the amount of each type of 

damages awarded, as r e q u i r e d by A l a . Code 1975, § 6-11-1, any 

e r r o r based on t h a t ground cannot s e r v e as a b a s i s f o r 

r e v e r s a l because i t was not argued t o the t r i a l c o u r t . See  

Green Tree Acceptance, I n c . v. S t a n d r i d g e , 565 So. 2d 38, 46 

(A l a . 1990). 

In c o n c l u s i o n , because the j u r y d e t e r m i n e d t h a t Dudley 

and Downs committed t r e s p a s s and because the ev i d e n c e s u p p o r t s 

a c o n c l u s i o n t h a t any such t r e s p a s s was committed w i t h m a l i c e , 
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rudeness, i n s u l t , and contumely, the j u r y was p e r m i t t e d t o 

award nominal damages, damages f o r the d e s t r u c t i o n of L y l e s ' s 

and Burke's p e r s o n a l p r o p e r t y , m e n t a l - a n g u i s h damages, and 

p u n i t i v e damages. Because the j u r y d i d not a p p o r t i o n i t s 

damages i n i t s v e r d i c t , we cannot determine whether the award 

of compensatory damages exceeds the amount of a c t u a l damages 

proven by L y l e s and Burke. R e v i e w i n g the ev i d e n c e i n the 

l i g h t most f a v o r a b l e t o L y l e s and Burke, we conclude t h a t the 

j u r y ' s assessment of damages was s u p p o r t e d by the e v i d e n c e , 

and we d e c l i n e t o d i s t u r b the judgment e n t e r e d on i t s v e r d i c t . 

N e g l i g e n t - E x c a v a t i o n / V i o l a t i o n - o f - t h e - R i g h t - 

o f - L a t e r a l - S u p p o r t C l a i m 

Downs and Dudley a l s o a p p e a l the j u r y ' s award of $50 each 

i n damages t o L y l e s and Burke on t h e i r c l a i m of n e g l i g e n t 

e x c a v a t i o n / v i o l a t i o n of the r i g h t of l a t e r a l s u p p o r t . They 

argue t h a t the d o c t r i n e of the r i g h t of l a t e r a l s u p p o r t has no 

a p p l i c a t i o n t o the f a c t s of t h i s case and t h a t the t r i a l c o u r t 

e r r e d by f a i l i n g t o g r a n t t h e i r p r e v e r d i c t and p o s t v e r d i c t 

motions f o r a judgment as a m a t t e r of law on t h a t c l a i m . We 

agree. 
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The r i g h t of l a t e r a l s u p p o r t i s a common-law d o c t r i n e 

embodying " [ t ] h e p r i n c i p l e [ ] t h a t the owner of l a n d has a 

r i g h t t o l a t e r a l s u p p o r t from the a d j o i n i n g s o i l , and t h a t the 

a d j a c e n t p r o p r i e t o r cannot remove the e a r t h t o such an e x t e n t 

as t o withdraw the n a t u r a l s u p p o r t of h i s n e i g h b o r ' s s o i l , 

w i t h o u t b e i n g l i a b l e f o r the i n j u r y . " Moody v. M c C l e l l a n d , 39 

A l a . 45, 48 (1863). The d o c t r i n e a p p l i e s o n l y t o the s u p p o r t 

of l a n d i n i t s n a t u r a l s t a t e . I d . a t 49. A l t h o u g h a 

landowner has the r i g h t t o e x c a v a t e h i s l a n d up t o h i s 

boundary l i n e , h i s e x c a v a t i o n may not rob h i s neighbor of 

l a t e r a l s u p p o r t of the l a n d such t h a t h i s n e i g h b o r ' s l a n d 

c o l l a p s e s . H a r d i n g v. Bethesda R e g ' l Cancer Treatment C t r . , 

551 So. 2d 299, 301 ( A l a . 1989). Thus, l i a b i l i t y under the 

d o c t r i n e o c c u r s when an a d j o i n i n g owner e x c a v a t e s h i s p r o p e r t y 

so t h a t the l o s s of the n a t u r a l s u p p o r t of h i s n e i g h b o r ' s l a n d 

causes the n e i g h b o r ' s s o i l t o be d i s t u r b e d or t o f a l l away. 

N i c h o l s v. Woodward I r o n Co., 267 A l a . 401, 405, 103 So. 2d 

319, 323 (1958) ( q u o t i n g 1 Am. J u r . A d j o i n i n g Landowners § 

25). 

No f a c t s i n the p r e s e n t case i n d i c a t e t h a t Downs and 

Dudley performed any e x c a v a t i o n t h a t r e s u l t e d i n the 
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d e p r i v a t i o n of l a t e r a l s u p p o r t from L y l e s ' s p r o p e r t y . 

A c c o r d i n g t o the c o m p l a i n t , the b a s i s f o r the n e g l i g e n t -

e x c a v a t i o n / v i o l a t i o n - o f - t h e - r i g h t - o f - l a t e r a l - s u p p o r t c l a i m 

a s s e r t e d by L y l e s and Burke was the f l o o d i n g event t h a t t h e y 

c l a i m was caused by the i n s t a l l a t i o n of the driv e w a y by Downs 

and Dudley. However, as noted above, the i n f l u x of water 

a c r o s s L y l e s ' s p r o p e r t y was a t r e s p a s s . The evi d e n c e a t t r i a l 

d i d not sup p o r t a n e g l i g e n t - e x c a v a t i o n / v i o l a t i o n - o f - t h e - r i g h t 

- o f - l a t e r a l - s u p p o r t c l a i m , and the t h e o r y i s l e g a l l y 

i n a p p l i c a b l e t o the f a c t s of t h i s case; t h u s , the t r i a l c o u r t 

e r r e d i n de n y i n g Downs and Dudley's p r e v e r d i c t and p o s t v e r d i c t 

motions f o r judgment as a ma t t e r of law on t h a t c l a i m . See  

B r y a n t , 738 So. 2d a t 830-31. We t h e r e f o r e r e v e r s e the 

judgment, e n t e r e d on the j u r y ' s v e r d i c t , awarding L y l e s and 

Burke each $50 f o r n e g l i g e n t e x c a v a t i o n / v i o l a t i o n of the r i g h t 

of l a t e r a l s u p p o r t . 

Boundary-Line C l a i m 

F i n a l l y , Downs and Dudley a s s e r t t h a t the j u r y ' s 

d e t e r m i n a t i o n t h a t L y l e s owned the p r i v a c y fence b u i l t by 

Burke was not s u p p o r t e d by the e v i d e n c e . They argue, r e l y i n g 

on M a r d i s v. N i c h o l s , 393 So. 2d 976 ( A l a . 1981), t h a t L y l e s 
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d i d not e s t a b l i s h the elements of adverse p o s s e s s i o n so as t o 

e n t i t l e her t o a v e r d i c t i n her f a v o r . S p e c i f i c a l l y , Downs 

and Dudley argue i n t h e i r b r i e f t h a t L y l e s "would not have a 

c l a i m t o the p r o p e r t y l i n e by adverse p o s s e s s i o n " because she 

had not owned her house f o r 10 years a t the time she f i l e d her 

a c t i o n . They a l s o s t a t e i n t h e i r b r i e f t h a t " t h e r e i s no need 

t o r e l y on e x c l u s i v e p o s s e s s i o n a l o n e i n o r d e r t o d e c i d e who 

the owner of the fence l i n e was." Downs and Dudley make no 

f u r t h e r arguments c o n c e r n i n g the ownership of the fence 

i t s e l f . 

Because the p a r t i e s s t i p u l a t e d t h a t the boundary l i n e was 

the fence l i n e , we cannot agree t h a t L y l e s had t o prove 

adverse p o s s e s s i o n f o r 10 years t o e s t a b l i s h a c l a i m " t o the 

p r o p e r t y l i n e . " A s t i p u l a t i o n negates the requirement t h a t a 

p a r t y prove a p a r t i c u l a r f a c t or element of a c l a i m . Evans v.  

Alabama P r o f ' l H e a l t h C o n s u l t a n t s , I n c . , 474 So. 2d 86, 88 

( A l a . 1985) ( q u o t i n g B l a c k ' s Law D i c t i o n a r y 1269 (rev. 5 t h ed. 

1979), q u o t i n g i n t u r n A r r i n g t o n v. S t a t e , 233 So. 2d 634, 636 

( F l a . 1970))(emphasis omitted) ("A s t i p u l a t i o n i s d e f i n e d as 

a ' v o l u n t a r y agreement between o p p o s i n g c o u n s e l c o n c e r n i n g 

d i s p o s i t i o n of some r e l e v a n t p o i n t so as t o o b v i a t e need f o r 
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p r o o f or t o narrow [the] range of l i t i g a b l e i s s u e s . ' " ) . 

T h e r e f o r e , because th e y s t i p u l a t e d t o the e s t a b l i s h m e n t of the 

boundary l i n e between the p a r t i e s , Downs and Dudley cannot now 

argue t h a t L y l e s p r e s e n t e d i n s u f f i c i e n t e v i d e n c e of her 

adverse p o s s e s s i o n of the fence l i n e , and we a f f i r m the 

judgment e n t e r e d on the j u r y ' s v e r d i c t r e g a r d i n g the ownership 

of the p r i v a c y fence b u i l t by Burke. 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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