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THOMPSON, P r e s i d i n g Judge. 

In October 2007, H.J.T. ("the f a t h e r " ) f i l e d i n the 

Calhoun C i r c u i t C o u r t , F a m i l y D i v i s i o n ("the t r i a l c o u r t " ) , a 

co m p l a i n t s e e k i n g a m o d i f i c a t i o n of h i s c h i l d - s u p p o r t 
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o b l i g a t i o n f o r J.D.T. ("the c h i l d " ) . 1 The S t a t e of Alabama, 

on b e h a l f of the c h i l d ' s mother, M.S.M. ("the mother"), 

answered and d i s p u t e d the n e c e s s i t y of a m o d i f i c a t i o n of c h i l d 

s u p p o r t . The f a t h e r ' s c h i l d - s u p p o r t - m o d i f i c a t i o n a c t i o n was 

d e s i g n a t e d by the t r i a l c o u r t as case number CS-05-423.02 

("the c h i l d - s u p p o r t a c t i o n " ) . 

In June 2008, the S t a t e of Alabama, on b e h a l f of the 

mother ( h e r e i n a f t e r "the S t a t e " ) , f i l e d a s e p a r a t e a c t i o n 

s e e k i n g t o have the f a t h e r h e l d i n contempt f o r h i s f a i l u r e t o 

pay c h i l d s u p p o r t . The t r i a l c o u r t d e s i g n a t e d the S t a t e ' s 

contempt a c t i o n as case number CS-05-423.03 ("the contempt 

a c t i o n " ) . The f a t h e r d i d not answer the S t a t e ' s contempt 

c o m p l a i n t , but i n September 2008 the f a t h e r f i l e d a motion 

s e e k i n g t o c o n s o l i d a t e the c h i l d - s u p p o r t a c t i o n and the 

contempt a c t i o n . The t r i a l c o u r t g r a n t e d the motion t o 

c o n s o l i d a t e . 

The t r i a l c o u r t conducted a h e a r i n g f o r b o t h a c t i o n s . On 

Fe b r u a r y 24, 2009, the t r i a l c o u r t e n t e r e d a judgment i n the 

1 A l t h o u g h the p l e a d i n g s and o r d e r s i n the r e c o r d do not 
so r e f l e c t , the response t o an i n q u i r y by t h i s c o u r t t o the 
t r i a l c o u r t c l e r k i n d i c a t e s t h a t t h i s m a t t er was h a n d l e d by 
the F a m i l y Court D i v i s i o n of the Calhoun C i r c u i t C o u r t . 

2 



2080595 

contempt a c t i o n f i n d i n g the f a t h e r i n contempt f o r h i s f a i l u r e 

t o pay c h i l d s u p p o r t , awarding the S t a t e a judgment i n the 

amount of $31,583.50 f o r past-due c h i l d s u p p o r t and i n t e r e s t 

and o r d e r i n g t h a t the f a t h e r be i n c a r c e r a t e d . 2 In a d d i t i o n , 

i n i t s Fe b r u a r y 24, 2009, judgment, the t r i a l c o u r t o r d e r e d 

t h a t the f a t h e r ' s income-tax r e f u n d be a p p l i e d as a p a r t i a l 

payment on the accumulated c h i l d - s u p p o r t a r r e a r a g e . On March 

2, 2009, the S t a t e f i l e d a motion i n the contempt a c t i o n 

a s k i n g the t r i a l c o u r t t o amend the p r o v i s i o n of the Fe b r u a r y 

24, 2009, judgment p e r t a i n i n g t o the d i s p o s i t i o n of the 

f a t h e r ' s income-tax r e f u n d . The t r i a l c o u r t p u r p o r t e d t o 

g r a n t the S t a t e ' s motion on March 17, 2009. 

On March 19, 2009, the t r i a l c o u r t e n t e r e d a judgment i n 

the c h i l d - s u p p o r t a c t i o n i n which i t d e n i e d the f a t h e r ' s 

r e q u e s t f o r a m o d i f i c a t i o n of h i s c h i l d - s u p p o r t o b l i g a t i o n . 

On March 31, 2009, the f a t h e r f i l e d a n o t i c e of a p p e a l . 

In h i s n o t i c e of a p p e a l , the f a t h e r d e s i g n a t e d the appeal as 

h a v i n g been t a k e n from the judgment i n case number CS-05-

2The r e c o r d i n d i c a t e s t h a t the f a t h e r was r e l e a s e d from 
i n c a r c e r a t i o n a f t e r t h r e e days, but the t r i a l c o u r t ' s F e b r u a r y 
24, 2009, judgment i n the contempt a c t i o n s p e c i f i e d t h a t the 
f a t h e r would a g a i n be i n c a r c e r a t e d i f he f a i l e d t o make the 
r e q u i r e d c h i l d - s u p p o r t payments. 
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423.03, i . e . , the contempt a c t i o n . However, on the d o c k e t i n g 

statement, the f a t h e r d e s i g n a t e d case number "CS-05-423" as 

the m a tter from which he appealed, and he l i s t e d as the o n l y 

i s s u e on a p p e a l the p r o p r i e t y of the t r i a l c o u r t ' s d e n i a l of 

h i s c l a i m s e e k i n g a m o d i f i c a t i o n of h i s c h i l d - s u p p o r t 

o b l i g a t i o n . In h i s b r i e f s u b m i t t e d t o t h i s c o u r t , the f a t h e r 

argues o n l y t h a t the t r i a l c o u r t e r r e d i n r e f u s i n g t o mod i f y 

h i s c h i l d - s u p p o r t o b l i g a t i o n . A c c o r d i n g l y , c o n s t r u i n g the 

f i l i n g s i n f a v o r of the f a t h e r and a p p l y i n g the p o l i c y i n 

f a v o r of r e s o l v i n g the m a t t e r on the m e r i t s , we conclude t h a t 

the f a t h e r ' s a p p e a l p e r t a i n s t o the c h i l d - s u p p o r t - m o d i f i c a t i o n 

judgment e n t e r e d i n case number CS-05-423.02. See B r i n d l e y  

C o n s t r . Co. v. Flanagan Lumber Co., 441 So. 2d 907, 909 ( A l a . 

C i v . App. 1983) ("This c o u r t ' s p o l i c y i s t o determine e v e r y 

case upon i t s m e r i t s i f we can r e a s o n a b l y and r a t i o n a l l y do so 

w i t h o u t undue s t r e s s t o the s t a t u t e s , r u l e s or p r e c e d e n t s 

which govern our r e v i e w of c a s e s . " ) . 

As an i n i t i a l m a t t e r , we note t h a t t h i s c o u r t asked the 

p a r t i e s t o b r i e f the i s s u e of the t i m e l i n e s s of the f a t h e r ' s 

a p p e a l . The f a t h e r m a i n t a i n s t h a t the appe a l i s t i m e l y when 

measured from the date the most r e c e n t o r d e r by the t r i a l 
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c o u r t was e n t e r e d . Because the f a t h e r ' s a p p e a l i s t aken from 

the March 19, 2009, c h i l d - s u p p o r t judgment, we agree. 

"[W]hen two or more a c t i o n s are c o n s o l i d a t e d under 
Rule 42, A l a . R. C i v . P., the a c t i o n s do not l o s e 
t h e i r s e p a r a t e i d e n t i t i e s . League v. McDonald, 355 
So. 2d 695, 697 ( A l a . 1978). Moreover, '[a]n o r d e r 
of c o n s o l i d a t i o n does not merge the a c t i o n s i n t o a 
s i n g l e [ a c t i o n ] , change the r i g h t s or the p a r t i e s , 
or make those who are p a r t i e s t o one [ a c t i o n ] 
p a r t i e s t o a n o t h e r . ' Jerome A. Hoffman, Alabama  
C i v i l Procedure § 5.71 (2d ed. 2001) ( c i t i n g E v ers  
v. L i n k E n t e r s . , I n c . , 386 So. 2d 1177 ( A l a . C i v . 
App. 1980)). F i n a l l y , ' " i n c o n s o l i d a t e d a c t i o n s ... 
the p a r t i e s and p l e a d i n g s i n one a c t i o n do not 
become p a r t i e s and p l e a d i n g s i n the o t h e r . " ' Ex 
p a r t e F l e x i b l e Prods. Co., 915 So. 2d 34, 50 ( A l a . 
2005) ( q u o t i n g Teague v. Motes, 57 A l a . App. 609, 
613, 330 So. 2d 434, 438 ( C i v . 1 9 7 6 ) ) . " 

Solomon v. L i b e r t y N a t ' l L i f e I n s . Co., 953 So. 2d 1211, 1222 

( A l a . 2006). When a c t i o n s are o r d e r e d c o n s o l i d a t e d , "each 

a c t i o n r e t a i n s i t s s e p a r a t e i d e n t i t y and thus r e q u i r e s the 

e n t r y of a s e p a r a t e judgment." League v. McDonald, 355 So. 2d 

695, 697 ( A l a . 1978). A c c o r d i n g l y , the F e b r u a r y 24, 2009, 

judgment d i s p o s e d of the contempt a c t i o n , and the March 19, 

2009, judgment r e s o l v e d the c h i l d - s u p p o r t a c t i o n . 

A c t i o n s c o n c e r n i n g c h i l d s u p p o r t are g e n e r a l l y governed 

by the Alabama Ru l e s of J u v e n i l e Procedure. See M.C. v.  

L.J.H. , 868 So. 2d 465 ( A l a . C i v . App. 2003) (an a c t i o n 

d e s i g n a t e d "CS" i n d i c a t e d a j u v e n i l e - c o u r t c h i l d - s u p p o r t 
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m a t t e r ) ; H.E.T. v. S t a t e ex r e l . C.D.L., 883 So. 2d 706, 709 

( A l a . C i v . App. 2003) (a "CS" d e s i g n a t i o n g e n e r a l l y r e f e r s t o 

a c h i l d - s u p p o r t a c t i o n i n a j u v e n i l e c o u r t ) , a b r o g r a t e d on  

o t h e r grounds by F.G. v. S t a t e Dep't of Human Res., 988 So. 2d 

555 ( A l a . C i v . App. 2007). The judgment e s t a b l i s h i n g the 

f a t h e r ' s p a t e r n i t y of the c h i l d and h i s c h i l d - s u p p o r t 

o b l i g a t i o n was e n t e r e d by the t r i a l c o u r t i n August 2006; such 

a c t i o n s are governed by the Alabama Ru l e s of J u v e n i l e 

P rocedure. C.D.W. v. S t a t e ex r e l . J.O.S., 852 So. 2d 159 

( A l a . C i v . App. 2002). 3 

A n o t i c e of appeal i n a j u v e n i l e a c t i o n must be f i l e d 

w i t h i n 14 days of the date of e n t r y of the judgment or the 

d e n i a l of a postjudgment motion. Rule 4 ( a ) ( 1 ) , A l a . R. App. 

P. In t h i s case, the f a t h e r f i l e d h i s n o t i c e of appeal on 

March 31, 2009, w i t h i n the 14 days a l l o w e d t o appeal the March 

3We note t h a t the r e c o r d on appeal i n d i c a t e s t h a t the 
t r i a l c o u r t r e c o g n i z e d the a p p l i c a b i l i t y of the Alabama Ru l e s 
of J u v e n i l e Procedure t o t h i s m a t t e r . On September 27, 2006, 
the t r i a l c o u r t e n t e r e d an o r d e r f i n d i n g a postjudgment motion 
f i l e d by the f a t h e r i n r e f e r e n c e t o the i n i t i a l , August 2006 
p a t e r n i t y and c h i l d - s u p p o r t judgment t o be moot because t h a t 
postjudgment motion had not been f i l e d w i t h i n the 14 days 
a l l o w e d by the Alabama Ru l e s of J u v e n i l e Procedure. See Rule 
1 ( B ) , A l a . R. Juv. P. ( p r o v i d i n g t h a t a postjudgment motion i n 
a j u v e n i l e a c t i o n be f i l e d w i t h i n 14 days of the date of the 
e n t r y of the judgment). 
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19, 2009, judgment i n the c h i l d - s u p p o r t a c t i o n . A c c o r d i n g l y , 

we conclude t h a t the f a t h e r ' s a p p e a l of the c h i l d - s u p p o r t 

judgment was t i m e l y f i l e d . 4 

The r e c o r d i n d i c a t e s t h a t i n the August 2006 judgment 

e s t a b l i s h i n g the f a t h e r ' s p a t e r n i t y and h i s c h i l d - s u p p o r t 

o b l i g a t i o n , the t r i a l c o u r t d e t ermined the f a t h e r ' s g r o s s 

monthly income t o be $6,737. The August 2006 judgment d i d not 

c o n t a i n a f i n d i n g r e g a r d i n g the mother's income. The f a t h e r ' s 

c h i l d - s u p p o r t o b l i g a t i o n as e s t a b l i s h e d by the August 2006 

judgment was $875 per month. 

The r e c o r d r e v e a l s t h a t a t the time the i n i t i a l c h i l d -

s u p p o r t o b l i g a t i o n was e s t a b l i s h e d , the f a t h e r owned and 

o p e r a t e d h i s own t r u c k i n g b u s i n e s s . A f t e r the e n t r y of the 

i n i t i a l , August 2006, judgment, the mother f i l e d a contempt 

a c t i o n s e e k i n g a d e t e r m i n a t i o n of a c h i l d - s u p p o r t a r r e a r a g e . 

4We note t h a t another b a s i s f o r c o n s t r u i n g the f a t h e r ' s 
n o t i c e of appe a l as h a v i n g been taken from the c h i l d - s u p p o r t 
judgment i s t h a t the March 31, 2009, n o t i c e of a p p e a l would 
not have been t i m e l y w i t h r e f e r e n c e t o the contempt a c t i o n . 
The f a t h e r ' s March 2, 2009, postjudgment motion i n the 
contempt a c t i o n was d e n i e d by o p e r a t i o n of law 14 days l a t e r , 
on March 16, 2009. See Rule 1 ( B ) , A l a . R. Juv. P. ("A 
postjudgment motion [ i n a j u v e n i l e matter] i s deemed d e n i e d i f 
not r u l e d on w i t h i n 14 days of f i l i n g . " ) . The f a t h e r had 14 
days, or u n t i l March 30, 2009, t o t i m e l y appeal the judgment 
i n the contempt a c t i o n . Rule 4 ( a ) ( 1 ) , A l a . R. App. P. 
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As a r e s u l t of t h a t a c t i o n , the f a t h e r was o r d e r e d t o pay 

$218.75 a month toward the c h i l d - s u p p o r t a r r e a r a g e i n a d d i t i o n 

t o h i s monthly c h i l d - s u p p o r t o b l i g a t i o n . 

The f a t h e r t e s t i f i e d a t the f i n a l h e a r i n g i n t h i s m a t t er 

t h a t r e c e n t i n c r e a s e s i n the p r i c e of f u e l had caused h i s 

t r u c k i n g b u s i n e s s t o f a i l . The f a t h e r t e s t i f i e d t h a t i n 2007 

he had f i l e d f o r bo t h b u s i n e s s and p e r s o n a l b a n k r u p t c y . The 

f a t h e r s t a t e d t h a t the p e r s o n a l - b a n k r u p t c y case had been 

d i s m i s s e d because he c o u l d not make the r e q u i r e d payments t o 

the b a n k r u p t c y c o u r t . The f a t h e r p r e s e n t e d no e v i d e n c e 

r e g a r d i n g the b a n k r u p t c y p r o c e e d i n g p e r t a i n i n g t o h i s t r u c k i n g 

b u s i n e s s , but the r e c o r d i n d i c a t e s t h a t t h a t t r u c k i n g b u s i n e s s 

i s no l o n g e r o p e r a t i o n a l . 

The f a t h e r t e s t i f i e d t h a t a f t e r the f a i l u r e of h i s 

t r u c k i n g b u s i n e s s , he was unemployed f o r s e v e r a l months d u r i n g 

2007 and t h a t he then found employment w i t h a t r u c k i n g 

company. The f a t h e r t e s t i f i e d t h a t he earned $500 per week at 

h i s employment, which i n v o l v e s " s h o r t h a u l " t r u c k i n g . The 

f a t h e r s u b m i t t e d an income a f f i d a v i t i n d i c a t i n g t h a t h i s g r o s s 

monthly income i s $2,115. The f a t h e r s t a t e d t h a t a l t h o u g h he 

c o u l d earn more f o r l o n g - h a u l t r u c k i n g , as he had when he 
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owned h i s t r u c k i n g b u s i n e s s , he would no l o n g e r take l o n g -

h a u l - t r u c k i n g j o b s because he had c h i l d r e n and a f a m i l y . 

The f a t h e r a d m i t t e d t h a t s i n c e August 2006 he had made 

o n l y seven payments toward h i s c h i l d - s u p p o r t o b l i g a t i o n . I n 

a d d i t i o n , the mother r e c e i v e d some amounts f o r c h i l d s u p p o r t 

c o l l e c t e d as a r e s u l t of the f a t h e r ' s b a n k r u p t c y a c t i o n . 

The f a t h e r t e s t i f i e d t h a t he had attempted t o make o t h e r 

c h i l d - s u p p o r t payments f o r the c h i l d . The f a t h e r has two 

c h i l d r e n ("the o l d e r c h i l d r e n " ) from a p r e v i o u s r e l a t i o n s h i p 

f o r whom he has a l s o been o r d e r e d t o pay s u p p o r t ; the f a t h e r 

a l s o owes an a r r e a r a g e f o r f a i l u r e t o s u p p o r t those c h i l d r e n . 

The e v i d e n c e i n d i c a t e s t h a t a l l , or a g r e a t p o r t i o n , of the 

c h i l d - s u p p o r t payments the f a t h e r has made have t y p i c a l l y been 

a t t r i b u t e d t o h i s c h i l d - s u p p o r t o b l i g a t i o n f o r the o l d e r 

c h i l d r e n . The f a t h e r t e s t i f i e d t h a t he has no c o n t r o l over 

how the c h i l d - s u p p o r t agency t o which he sends checks 

a l l o c a t e s or d i s t r i b u t e s h i s c h i l d - s u p p o r t payments. The 

f a t h e r has made no c h i l d - s u p p o r t payments d i r e c t l y t o the 

c h i l d ' s mother. 

I n a d d i t i o n t o the o l d e r c h i l d r e n and the c h i l d , the 

f a t h e r has two c h i l d r e n w i t h h i s c u r r e n t w i f e . The f a t h e r 
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p r e s e n t e d e v i d e n c e r e g a r d i n g h i s expenses, which i n c l u d e d the 

p r e e x i s t i n g c h i l d - s u p p o r t o b l i g a t i o n s . The f a t h e r argued t o 

the t r i a l c o u r t t h a t he c o u l d not a f f o r d h i s c u r r e n t c h i l d -

s u p p o r t o b l i g a t i o n f o r the c h i l d . 

On a p p e a l , the f a t h e r argues o n l y t h a t the t r i a l c o u r t 

e r r e d i n r e f u s i n g t o mod i f y h i s c h i l d - s u p p o r t o b l i g a t i o n . The 

S t a t e argues t h a t the f a t h e r f a i l e d t o demonstrate a change i n 

c i r c u m s t a n c e s w a r r a n t i n g the m o d i f i c a t i o n . I t i s w e l l s e t t l e d 

t h a t a p a r t y s e e k i n g t o mod i f y a c h i l d - s u p p o r t o b l i g a t i o n must 

demonstrate a m a t e r i a l change i n c i r c u m s t a n c e s w a r r a n t i n g the 

m o d i f i c a t i o n . S t a t e ex r e l . R o b e r t s v. R o b e r t s , 725 So. 2d 

980, 981-82 ( A l a . C i v . App. 1998); Beavers v. Beavers, 717 So. 

2d 373, 376 ( A l a . C i v . App. 1997); and C h e r r y v. C l a r k , 595 

So. 2d 909, 910 ( A l a . C i v . App. 1992). The f a t h e r argues t h a t 

the e v i d e n c e demonstrates t h a t a m a t e r i a l change i n the 

f a t h e r ' s income has o c c u r r e d . 

S i n c e the e n t r y of the p r e v i o u s c h i l d - s u p p o r t judgment, 

the f a t h e r ' s b u s i n e s s went bankrupt and the f a t h e r a c c e p t e d 

employment w i t h another t r u c k i n g company. The r e c o r d shows 

t h a t the f a t h e r earns l e s s i n h i s employment than he d i d when 

he owned h i s own b u s i n e s s . The e v i d e n c e i n d i c a t e s t h a t the 
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f a t h e r ' s g r o s s monthly income has d e c r e a s e d from $6,737 a t the 

time of the e n t r y of the p r e v i o u s c h i l d - s u p p o r t judgment t o 

a p p r o x i m a t e l y $2,100 per month. We note t h a t the t r i a l c o u r t 

d i d not make a f i n d i n g r e g a r d i n g the amount of the f a t h e r ' s 

monthly gr o s s income, and t h i s c o u r t does not make a 

d e t e r m i n a t i o n as t o t h a t m a t t e r . G i v e n the f a c t s , we conclude 

t h a t the f a t h e r has demonstrated the e x i s t e n c e of a m a t e r i a l 

change i n c i r c u m s t a n c e s . 

However, the f a c t t h a t a change i n c i r c u m s t a n c e s has 

o c c u r r e d does not n e c e s s a r i l y end the i n q u i r y and r e q u i r e t h a t 

the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n be m o d i f i e d . Rule 

32(A), A l a . R. J u d . Admin., e s t a b l i s h e s a r e b u t t a b l e 

p r e s u mption t h a t a p p l y i n g the c h i l d - s u p p o r t g u i d e l i n e s i n a 

m o d i f i c a t i o n p r o c e e d i n g w i l l r e s u l t i n a c o r r e c t c a l c u l a t i o n 

of a p a r e n t ' s c h i l d - s u p p o r t o b l i g a t i o n . W i l l i a m s v. Braddy, 

689 So. 2d 154, 157 ( A l a . C i v . App. 1996). However, 

" [ t ] h e p r e s umption may be r e b u t t e d upon a 
d e t e r m i n a t i o n by the t r i a l c o u r t t h a t a p p l i c a t i o n of 
the g u i d e l i n e s would be ' " m a n i f e s t l y u n j u s t or 
i n e q u i t a b l e , " ' and upon e n t r y of a w r i t t e n f i n d i n g 
t o t h a t e f f e c t . Stewart v. K e l l e y , 587 So. 2d 384, 
385 ( A l a . C i v . App. 1991), q u o t i n g Rule 3 2 ( A ) ( i i ) , 
A l a . R. J u d . Admin. Moreover, ' [ i ] f the t r i a l c o u r t 
f a i l s t o a p p l y the g u i d e l i n e s or t o p r e s e n t f i n d i n g s 
of f a c t based upon e v i d e n c e b e f o r e the c o u r t 
i n d i c a t i n g why the g u i d e l i n e s were not f o l l o w e d , 

11 



2080595 

t h i s c o u r t w i l l r e v e r s e . ' N e l s o n v. L a n d i s , 709 So. 
2d 1299, 1300 ( A l a . C i v . App. 1998); q u o t i n g Simmons  
v. E l l i s , 628 So. 2d 804 ( A l a . C i v . App. 1993)." 

S t a t e ex r e l . R o b e r t s v. R o b e r t s , 725 So. 2d a t 981-82. 

The S t a t e has responded t o the f a t h e r ' s argument by 

c o n t e n d i n g t h a t the f a t h e r has the a b i l i t y t o m a i n t a i n h i s 

p r e v i o u s income l e v e l , and, t h e r e f o r e , i t contends t h a t the 

t r i a l c o u r t d i d not e r r i n r e f u s i n g t o modi f y the f a t h e r ' s 

c h i l d - s u p p o r t o b l i g a t i o n . The S t a t e ' s argument t h a t the 

f a t h e r has the a b i l i t y t o earn the same income t h a t he earned 

i n 2006 i s an argument a s s e r t i n g t h a t the f a t h e r i s 

v o l u n t a r i l y underemployed. I f a t r i a l c o u r t determines t h a t 

a p a r e n t i s v o l u n t a r i l y underemployed, i t may, p u r s u a n t t o the 

c h i l d - s u p p o r t g u i d e l i n e s , impute income t o t h a t p a r e n t i n 

d e t e r m i n i n g c h i l d s u p p o r t . Rule 3 2 ( B ) ( 5 ) , A l a . R. Jud. Admin. 

("If the c o u r t f i n d s t h a t e i t h e r p a r e n t i s v o l u n t a r i l y 

unemployed or underemployed, i t s h a l l e s t i m a t e the income t h a t 

p a r e n t would o t h e r w i s e have and s h a l l impute t o t h a t p a r e n t 

t h a t income; the c o u r t s h a l l c a l c u l a t e c h i l d s u p p o r t based on 

t h a t p a r e n t ' s imputed income."). 

The r e c o r d does not i n d i c a t e whether the t r i a l c o u r t 

i n t e n d e d t o impute income t o the f a t h e r p u r s u a n t t o Rule 
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32(B)(5) when i t d e n i e d the f a t h e r ' s c l a i m s e e k i n g a c h i l d -

s u p p o r t m o d i f i c a t i o n . The t r i a l c o u r t made no r e f e r e n c e t o 

the c h i l d - s u p p o r t g u i d e l i n e s , and i t does not appear t h a t i t 

a p p l i e d the g u i d e l i n e s i n r e a c h i n g i t s r u l i n g . The t r i a l 

c o u r t may d e v i a t e from the Rule 32, A l a . R. J u d . Admin., 

c h i l d - s u p p o r t g u i d e l i n e s when i t makes f a c t u a l f i n d i n g s 

j u s t i f y i n g t h a t d e v i a t i o n . S t a t e ex r e l . Golden v. Golden, 

710 So. 2d 924 ( A l a . C i v . App. 1998). However, t h e r e i s no 

i n d i c a t i o n i n the r e c o r d t h a t the t r i a l c o u r t made a f i n d i n g 

t h a t , g i v e n the f a c t s of t h i s case, the a p p l i c a t i o n of the 

c h i l d - s u p p o r t g u i d e l i n e s would be " ' " m a n i f e s t l y u n j u s t or 

i n e q u i t a b l e . " ' " S t a t e ex r e l . R o b e r t s v. R o b e r t s , 725 So. 2d 

a t 981 ( q u o t i n g Stewart v. K e l l e y , 587 So. 2d 384, 385 ( A l a . 

C i v . App. 1991), q u o t i n g i n t u r n Rule 3 2 ( A ) ( i i ) , A l a . R. Jud. 

Admin.). 

" I f the t r i a l c o u r t f a i l s t o a p p l y the g u i d e l i n e s or t o 

p r e s e n t f i n d i n g s of f a c t based upon e v i d e n c e b e f o r e the c o u r t 

i n d i c a t i n g why the g u i d e l i n e s were not f o l l o w e d , t h i s c o u r t 

w i l l r e v e r s e . " S t a t e ex r e l . Roye v. Hogg, 689 So. 2d 131, 

133 ( A l a . C i v . App. 1996); S t a t e ex r e l . R o b e r t s v. R o b e r t s , 

725 So. 2d a t 981-82 (same). A c c o r d i n g l y , we r e v e r s e the 
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c h i l d - s u p p o r t judgment and remand the cause t o the t r i a l c o u r t 

t o e n t e r a judgment i n compliance w i t h the Rule 32 c h i l d -

s u p p o r t g u i d e l i n e s or c o n t a i n i n g f a c t u a l f i n d i n g s j u s t i f y i n g 

a d e v i a t i o n from the a p p l i c a t i o n of those g u i d e l i n e s . 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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