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H o s p i t a l ( " t h e h o s p i t a l " ) , Dr. W i l l i e S t o k e s , and M i l l e n n i u m 

H e a l t h C l i n i c , P.C. ( " M i l l e n n i u m " ) . F o r t h e r e a s o n s s t a t e d 

h e r e i n , we r e v e r s e t h o s e j u d g m e n t s . 

C o n s i d e r e d i n t h e l i g h t a p p r o p r i a t e t o o u r r e v i e w o f t h e 

t r i a l c o u r t ' s summary j u d g m e n t s , t h e r e c o r d r e v e a l s t h e 

f o l l o w i n g p e r t i n e n t f a c t s . On September 30, 2005, F o r d was 

a d m i t t e d t o t h e h o s p i t a l f o r a s u r g e r y t o remove a c y s t f r o m 

h e r r i g h t w r i s t . The s u r g e r y was t o be p e r f o r m e d by Dr. 

S t o k e s , an o r t h o p e d i c s u r g e o n and t h e c h i e f o f s u r g e r y a t t h e 

h o s p i t a l . 

On t h e m o r n i n g o f F o r d ' s s u r g e r y , Donna J o n e s , a 

r e g i s t e r e d n u r s e e m p l o y e d by t h e h o s p i t a l , was c h a r g e d w i t h 

g a t h e r i n g a l l t h e e q u i p m e n t and i n s t r u m e n t s t h a t w o u l d be u s e d 

i n F o r d ' s s u r g e r y . One o f t h e p i e c e s o f e q u i p m e n t t h a t was t o 

be u s e d i n t h e s u r g e r y was a m e t a l d e v i c e known as a " w r i s t 

t r a c t i o n t o w e r . " The p u r p o s e o f t h e w r i s t t r a c t i o n t o w e r was 

t o e l e v a t e and t o h o l d i n p l a c e t h e p a t i e n t ' s hand and w r i s t 

as s u r g e r y was p e r f o r m e d on t h e p a t i e n t ' s w r i s t . The w r i s t 

t r a c t i o n t o w e r was made up o f s i x t o e i g h t s e p a r a t e p a r t s , 

i n c l u d i n g , among o t h e r s , a b a s e p l a t e on w h i c h t h e p a t i e n t ' s 

arm r e s t e d d u r i n g s u r g e r y . 
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W h i l e she was g a t h e r i n g t h e s u r g i c a l e q u i p m e n t f o r F o r d ' s 

s u r g e r y , J o n e s d i s c o v e r e d t h a t t h e w r i s t t r a c t i o n t o w e r , w h i c h 

was d i s a s s e m b l e d a t t h a t t i m e , had n o t been s t e r i l i z e d t h e day 

b e f o r e t h e s u r g e r y , as was t h e r o u t i n e p r a c t i c e . Thus, she 

was r e q u i r e d t o s t e r i l i z e t h e w r i s t t r a c t i o n t o w e r t h a t 

m o r n i n g , a b o u t an h o u r b e f o r e F o r d ' s s u r g e r y . T h i s t a s k was 

a c c o m p l i s h e d t h r o u g h t h e use o f a " f l a s h " s t e r i l i z a t i o n 

t e c h n i q u e i n w h i c h t h e p a r t s o f t h e w r i s t t r a c t i o n t o w e r were 

p l a c e d on a p a n , p u t i n a d e v i c e known as a " f l a s h e r " f o r f o u r 

m i n u t e s , and h e a t e d t o a t e m p e r a t u r e o f 270 d e g r e e s 

F a h r e n h e i t . Once t h e s t e r i l i z a t i o n p r o c e s s was c o m p l e t e d , 

J o n e s removed t h e pan c o n t a i n i n g t h e p a r t s o f t h e w r i s t 

t r a c t i o n t o w e r f r o m t h e f l a s h e r w i t h oven m i t t s and t o o k t h e 

pan t o t h e o p e r a t i n g room. Once i n t h e o p e r a t i n g room, J o n e s 

removed t h e l i d f r o m t h e pan and a l l o w e d t h e w r i s t t r a c t i o n 

t o w e r t o a i r c o o l f o r t h e h o u r l e a d i n g up t o F o r d ' s s u r g e r y . 

Pam C l a y t o n , a r e g i s t e r e d n u r s e e m p l o y e d by t h e h o s p i t a l , 

a s s i s t e d Dr. S t o k e s d u r i n g F o r d ' s s u r g e r y . B e f o r e t h e 

p r o c e d u r e b e g a n , F o r d was p l a c e d u n d e r g e n e r a l a n e s t h e s i a , 

w h i c h r e n d e r e d h e r u n c o n s c i o u s , h e r r i g h t arm was p l a c e d i n a 

s t o c k i n e t t e , and she was c o v e r e d w i t h d r a p i n g . Dr. S t o k e s and 
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C l a y t o n a s s e m b l e d t h e w r i s t t r a c t i o n t o w e r and F o r d ' s arm was 

p l a c e d i n i t . Dr. S t o k e s t h e n p e r f o r m e d t h e s u r g e r y on F o r d ' s 

w r i s t . A t t h e c o n c l u s i o n o f t h e s u r g e r y , as F o r d ' s arm was 

b e i n g removed f r o m t h e w r i s t t r a c t i o n t o w e r , i t was d i s c o v e r e d 

t h a t F o r d ' s u p p e r arm, i n an a r e a n e a r h e r t r i c e p t h a t had 

been r e s t i n g on t h e w r i s t t r a c t i o n t o w e r , had been b u r n e d . A 

p l a c e on h e r u p p e r b a c k t h a t had a l s o been i n c o n t a c t w i t h t h e 

w r i s t t r a c t i o n t o w e r had been b u r n e d as w e l l . 

I t was d e t e r m i n e d t h a t F o r d ' s u p p e r arm had s u s t a i n e d a 

t h i r d - d e g r e e b u r n , a l t h o u g h t h e b u r n on F o r d ' s b a c k was n o t as 

s e v e r e . The a r e a o f t h e b u r n on F o r d ' s u p p e r arm m e a s u r e d 

1 2 . 5 c e n t i m e t e r s by 4.5 c e n t i m e t e r s . The damage t o F o r d ' s 

u p p e r arm was so s e v e r e t h a t she r e q u i r e d f u r t h e r m e d i c a l 

t r e a t m e n t . E v e n t u a l l y , a p l a s t i c s u r g e o n had t o p e r f o r m a 

s k i n g r a f t on F o r d ' s u p p e r a r m ; t h i s p r o c e d u r e r e q u i r e d t h a t 

a p a t c h o f s k i n be removed f r o m F o r d ' s l e g and g r a f t e d o n t o 

t h e a r e a o f t h e b u r n on h e r u p p e r arm. 

On J a n u a r y 25, 2007, F o r d f i l e d an a c t i o n a g a i n s t t h e 

h o s p i t a l ; Dr. S t o k e s ; M i l l e n n i u m , o f w h i c h Dr. S t o k e s was t h e 

s o l e owner and e m p l o y e e ; and D a r r y l H o a r d , a r e p r e s e n t a t i v e o f 

t h e m a n u f a c t u r e r o f t h e w r i s t t r a c t i o n t o w e r who was p r e s e n t 
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d u r i n g F o r d ' s w r i s t s u r g e r y . She a l l e g e d t h a t t h e d e f e n d a n t s 

had a c t e d w i t h n e g l i g e n c e w i t h r e g a r d t o t h e use o f t h e w r i s t 

t r a c t i o n t o w e r a n d t h a t , as a r e s u l t o f t h e i r n e g l i g e n c e , she 

had been i n j u r e d . 1 

On September 30, 2008, Dr. S t o k e s and M i l l e n n i u m f i l e d a 

m o t i o n f o r a summary j u d g m e n t . I n t h e i r m o t i o n , t h e y a r g u e d 

t h a t a l l t h e c a r e and t r e a t m e n t t h a t Dr. S t o k e s r e n d e r e d t o 

F o r d met t h e a p p l i c a b l e s t a n d a r d o f c a r e and t h a t n o t h i n g he 

d i d o r f a i l e d t o do c a u s e d t h e b u r n t o F o r d ' s arm. T h e y 

a r g u e d t h a t Dr. S t o k e s was n o t r e s p o n s i b l e f o r e n s u r i n g t h a t 

t h e w r i s t t r a c t i o n t o w e r was p r o p e r l y s t e r i l i z e d o r c o o l e d 

b e f o r e s u r g e r y and t h a t , when he a s s e m b l e d t h e w r i s t t r a c t i o n 

t o w e r , i t was c o o l t o t h e t o u c h . T h e y a r g u e d t h a t t h e b u r d e n 

was on F o r d t o e s t a b l i s h , b y e x p e r t m e d i c a l t e s t i m o n y , t h e 

a p p r o p r i a t e s t a n d a r d o f c a r e , a b r e a c h o f t h a t s t a n d a r d , and 

t h a t t h e b r e a c h p r o x i m a t e l y c a u s e d t h e i n j u r y o f w h i c h she 

c o m p l a i n e d . T h e y a r g u e d t h a t , b y i n d i c a t i n g t h a t she d i d n o t 

i n t e n d t o c a l l an e x p e r t w i t n e s s a t t r i a l , F o r d w o u l d be 

u n a b l e t o p r e s e n t s u b s t a n t i a l e v i d e n c e o f t h o s e e l e m e n t s o f 

1She a l s o named an e n t i t y r e f e r r e d t o as Alabama 
O r t h o p e d i c s as a defendant, but she l a t e r d i s m i s s e d i t from 
the a c t i o n . 
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h e r c l a i m and t h a t , as a r e s u l t , Dr. S t o k e s was e n t i t l e d t o a 

summary j u d g m e n t . T h e y a r g u e d t h a t b e c a u s e t h e c l a i m s a g a i n s t 

M i l l e n n i u m were g r o u n d e d i n v i c a r i o u s l i a b i l i t y , t h e f a c t t h a t 

Dr. S t o k e s was e n t i t l e d t o a summary judgment meant t h a t 

M i l l e n n i u m was e n t i t l e d t o a summary judgment as w e l l . I n 

s u p p o r t o f t h e i r summary-judgment m o t i o n , Dr. S t o k e s and 

M i l l e n n i u m a t t a c h e d an a f f i d a v i t f r o m Dr. S t o k e s i n w h i c h he 

s t a t e d , among o t h e r t h i n g s , t h a t he d i d n o t s e n s e any h e a t i n 

t h e p a r t s o f t h e w r i s t t r a c t i o n t o w e r t h a t he had h a n d l e d when 

a s s e m b l i n g i t b e f o r e s u r g e r y , t h a t i t was n o t h i s d u t y t o 

e n s u r e t h a t t h e t o w e r had c o o l e d b e f o r e i t s use i n s u r g e r y , 

and t h a t t h e c a r e he had r e n d e r e d t o F o r d was w i t h i n t h e 

a p p l i c a b l e s t a n d a r d o f m e d i c a l c a r e a p p l i c a b l e t o b o a r d -

c e r t i f i e d o r t h o p e d i c s u r g e o n s . 

On November 6, 2008, F o r d f i l e d a r e s p o n s e t o Dr. S t o k e s 

and M i l l e n n i u m ' s summary-judgment m o t i o n . She a r g u e d t h a t she 

was n o t r e q u i r e d t o p r e s e n t e x p e r t t e s t i m o n y o f t h e s t a n d a r d 

o f c a r e a p p l i c a b l e t o Dr. S t o k e s ' s t r e a t m e n t o f h e r , h i s 

b r e a c h o f t h a t s t a n d a r d , and p r o x i m a t e c a u s a t i o n o f t h e b u r n 

t o h e r arm b e c a u s e Dr. S t o k e s ' s own t e s t i m o n y p r o v i d e d 

s u b s t a n t i a l e v i d e n c e o f t h o s e m a t t e r s . S p e c i f i c a l l y , she 
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a r g u e d t h a t Dr. S t o k e s had t e s t i f i e d i n h i s d e p o s i t i o n t h a t 

t h e a p p l i c a b l e s t a n d a r d o f c a r e r e q u i r e d t h a t he p o s i t i o n pads 

o r t o w e l s b etween h e r and t h e w r i s t t r a c t i o n t o w e r , as c a l l e d 

f o r i n t h e m a n u f a c t u r e r ' s i n s t r u c t i o n s f o r t h e w r i s t t r a c t i o n 

t o w e r , t o p r e v e n t h e r f r o m b e i n g b u r n e d by r e s i d u a l h e a t i n 

t h e w r i s t t r a c t i o n t o w e r , b u t t h a t he had f a i l e d t o do s o . 

She a l s o a r g u e d t h a t e x p e r t t e s t i m o n y was n o t n e c e s s a r y t o 

p r o v e h e r c l a i m s a g a i n s t Dr. S t o k e s and M i l l e n n i u m b e c a u s e t h e 

i n j u r y t o h e r arm was remote f r o m t h e l o c a t i o n o f t h e s u r g e r y 

and b e c a u s e Dr. S t o k e s ' s l a c k o f due c a r e was so a p p a r e n t as 

t o be w i t h i n t h e knowledge o f a l a y p e r s o n . 

On November 1 1 , 2008, F o r d f i l e d a m o t i o n f o r a summary 

judgment a g a i n s t t h e h o s p i t a l . She a r g u e d t h a t t h e u n d i s p u t e d 

e v i d e n c e o f r e c o r d , i n c l u d i n g t h e d e p o s i t i o n s o f B r a n d o n 

R o g e r s , t h e h o s p i t a l ' s d i r e c t o r o f s u r g i c a l s e r v i c e s , and 

Donna J o n e s , t h e n u r s e a t t h e h o s p i t a l who had been 

r e s p o n s i b l e f o r s t e r i l i z i n g t h e w r i s t t r a c t i o n t o w e r , 

d e m o n s t r a t e d t h a t h o s p i t a l e m p l o y e e s were o b l i g a t e d t o c o o l 

t h e w r i s t t r a c t i o n t o w e r s u f f i c i e n t l y b e f o r e i t s use i n F o r d ' s 

s u r g e r y , t h a t t h e y had f a i l e d t o do s o , and t h a t F o r d had been 

b u r n e d as a r e s u l t . T h u s , she a r g u e d , t h e h o s p i t a l was l i a b l e 
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t o h e r f o r t h e b u r n s t o h e r u p p e r arm and t o h e r u p p e r b a c k , 

and, she a s s e r t e d , t h e o n l y i s s u e l e f t f o r r e s o l u t i o n by t h e 

j u r y as t o h e r c l a i m a g a i n s t t h e h o s p i t a l was t h e amount o f 

c o m p e n s a t i o n t o w h i c h she was e n t i t l e d . 

On November 18, 2008, t h e h o s p i t a l f i l e d a r e s p o n s e t o 

F o r d ' s summary-judgment m o t i o n . I t a r g u e d t h a t t h e f a c t t h a t 

t h e w r i s t t r a c t i o n t o w e r was s t i l l warm enough t o b u r n F o r d 

a f t e r h a v i n g a i r c o o l e d f o r an h o u r was an u n f o r s e e n 

c o m p l i c a t i o n and t h a t t h e f a c t t h a t F o r d had s u f f e r e d b u r n s 

was n o t s u f f i c i e n t t o d e m o n s t r a t e t h a t h o s p i t a l e m p l o y e e s were 

n e g l i g e n t i n r e n d e r i n g s e r v i c e s t o h e r . The h o s p i t a l a r g u e d 

t h a t i t was n o t an i n s u r e r o r a g u a r a n t o r o f t h e s u c c e s s f u l 

t r e a t m e n t o f F o r d and t h a t t h e f a c t t h a t t h e c a r e and 

t r e a t m e n t i t r e n d e r e d t o F o r d d i d n o t p r o d u c e a good r e s u l t 

d i d n o t , i n and o f i t s e l f , e s t a b l i s h t h a t i t s e m p l o y e e s had 

a c t e d n e g l i g e n t l y . 

On November 25, 2008, t h e h o s p i t a l f i l e d a m o t i o n f o r a 

summary j u d g m e n t . I n a d d i t i o n t o t h e a r g u m e n t s i t had s e t 

f o r t h i n o p p o s i t i o n t o F o r d ' s summary-judgment m o t i o n , i t 

a r g u e d t h a t F o r d had f a i l e d t o p r o f f e r s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t any o f i t s e m p l o y e e s had b r e a c h e d t h e 
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a p p r o p r i a t e s t a n d a r d o f c a r e i n p r o v i d i n g m e d i c a l c a r e t o F o r d 

o r t h a t any h o s p i t a l employee had c a u s e d o r c o n t r i b u t e d t o t h e 

b u r n s t h a t F o r d had s u f f e r e d d u r i n g t h e s u r g e r y on h e r w r i s t . 

T h u s, t h e h o s p i t a l a r g u e d , i t was e n t i t l e d t o a summary 

judgment on F o r d ' s c l a i m a g a i n s t i t . The h o s p i t a l a t t a c h e d 

t h e a f f i d a v i t o f B r a n d o n R o g e r s t o i t s m o t i o n . I n t h a t 

a f f i d a v i t , R o g e r s s t a t e d , among o t h e r t h i n g s , t h a t h o s p i t a l 

e m p l o y e e s met t h e a p p r o p r i a t e s t a n d a r d o f c a r e when t h e y 

a l l o w e d t h e w r i s t t r a c t i o n t o w e r t o a i r c o o l f o r an h o u r 

b e f o r e t h e s u r g e r y on F o r d ' s w r i s t , a l t h o u g h he a l s o s t a t e d 

t h a t t h e r e was no s p e c i f i c t i m e r e q u i r e d t o c o o l v a r i o u s 

s u r g i c a l i n s t r u m e n t s and e q u i p m e n t . He s t a t e d t h a t c o o l i n g i s 

r o u t i n e l y a s s e s s e d by t o u c h and t h a t t h e w r i s t t r a c t i o n t o w e r 

had been c o o l t o t h e t o u c h a t t h e t i m e t h a t Dr. S t o k e s and 

C l a y t o n had a s s e m b l e d i t . 

On December 1, 2008, F o r d f i l e d a m o t i o n t o s t r i k e 

R o g e r s ' s a f f i d a v i t . She a r g u e d t h a t R u l e 5 6 ( e ) , A l a . R. C i v . 

P., r e q u i r e s t h a t a f f i d a v i t s be b a s e d on p e r s o n a l k n o w l e d g e . 

She p o i n t e d o u t t h a t R o g e r s had t e s t i f i e d i n h i s d e p o s i t i o n 

t h a t he had n o t been i n t h e o p e r a t i n g room when Dr. S t o k e s and 

C l a y t o n had a s s e m b l e d t h e w r i s t t r a c t i o n t o w e r and t h a t , as a 
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r e s u l t , he c o u l d n o t have p e r s o n a l k n o w l e d g e as t o w h e t h e r t h e 

w r i s t t r a c t i o n t o w e r was c o o l t o t h e t o u c h a t t h e t i m e t h a t i t 

was a s s e m b l e d , as he had a s s e r t e d i n h i s a f f i d a v i t . F o r d a l s o 

a r g u e d t h a t t h e p o r t i o n o f R o g e r s ' s a f f i d a v i t i n w h i c h he had 

s t a t e d t h a t t h e h o s p i t a l ' s e m p l o y e e s had met t h e a p p l i c a b l e 

s t a n d a r d o f c a r e when a l l o w i n g t h e w r i s t t r a c t i o n t o w e r t o a i r 

c o o l f o r one h o u r b e f o r e h e r s u r g e r y c o n t r a d i c t e d h i s 

d e p o s i t i o n t e s t i m o n y i n w h i c h he had t e s t i f i e d t h a t t h e 

f a i l u r e t o c o o l s u r g i c a l e q u i p m e n t so t h a t a p a t i e n t i s n o t 

b u r n e d b y t h e e q u i p m e n t v i o l a t e s t h e a p p l i c a b l e s t a n d a r d o f 

c a r e . 

On December 4, 2008, t h e day t h e t r i a l c o u r t had s e t f o r 

a h e a r i n g on t h e p e n d i n g summary-judgment m o t i o n s , t h e 

h o s p i t a l f i l e d t h e a f f i d a v i t o f Donna J o n e s , who, as 

p r e v i o u s l y n o t e d , had s t e r i l i z e d t h e w r i s t t r a c t i o n t o w e r on 

t h e m o r n i n g o f F o r d ' s s u r g e r y . I n h e r a f f i d a v i t , J o n e s s t a t e d 

t h a t Dr. S t o k e s and C l a y t o n had a s s e m b l e d t h e w r i s t t r a c t i o n 

t o w e r i n h e r p r e s e n c e . She s t a t e d t h a t " t h e r e was no 

i n d i c a t i o n w h a t s o e v e r t h a t t h e d e v i c e was n o t c o o l t o t h e 

t o u c h . " She a l s o s t a t e d , as had R o g e r s i n h i s a f f i d a v i t , t h a t 

h o s p i t a l e m p l o y e e s met t h e a p p r o p r i a t e s t a n d a r d o f c a r e when 
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t h e y a l l o w e d t h e w r i s t t r a c t i o n t o w e r t o a i r c o o l f o r an h o u r 

b e f o r e t h e s u r g e r y on F o r d ' s w r i s t . 

On December 5, 2008, F o r d f i l e d a m o t i o n t o s t r i k e 

J o n e s ' s a f f i d a v i t . She p o i n t e d o u t t h a t , i n J o n e s ' s 

d e p o s i t i o n , J o n e s had t e s t i f i e d t h a t she had n o t t o u c h e d t h e 

w r i s t t r a c t i o n t o w e r a f t e r i t had been s t e r i l i z e d and t h a t , as 

a r e s u l t , J o n e s d i d n o t have p e r s o n a l k n o wledge as t o w h e t h e r 

t h e w r i s t t r a c t i o n t o w e r had c o o l e d s u f f i c i e n t l y f o r use i n 

F o r d ' s s u r g e r y . F o r d a l s o a r g u e d t h a t J o n e s ' s a f f i d a v i t 

s t a t e m e n t t h a t h o s p i t a l e m p l o y e e s had n o t v i o l a t e d t h e 

a p p l i c a b l e s t a n d a r d o f c a r e when c o o l i n g t h e w r i s t t r a c t i o n 

t o w e r was c o n t r a d i c t e d by J o n e s ' s d e p o s i t i o n t e s t i m o n y t h a t 

t h e s t a n d a r d o f c a r e r e q u i r e d t h a t a l l p a r t s o f t h e w r i s t 

t r a c t i o n t o w e r be c o o l e d b e f o r e i t s use i n s u r g e r y . 

On December 7, 2008, t h e t r i a l c o u r t d e n i e d F o r d ' s m o t i o n 

f o r a summary j u d g m e n t , g r a n t e d t h e h o s p i t a l ' s m o t i o n f o r a 

summary j u d g m e n t , and g r a n t e d Dr. S t o k e s and M i l l e n n i u m ' s 

m o t i o n f o r a summary j u d g m e n t . On t h e f o l l o w i n g day, F o r d 

f i l e d a m o t i o n t o have t h e t r i a l c o u r t make i t s summary 

j u d g m e n t s f i n a l p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P., 

b e c a u s e one d e f e n d a n t , D a r r y l H o a r d , s t i l l r e m a i n e d i n t h e 
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a c t i o n . The t r i a l c o u r t g r a n t e d t h a t m o t i o n . F o r d f i l e d a 

m o t i o n t o a l t e r , amend, o r v a c a t e t h e summary j u d g m e n t s , w h i c h 

was d e n i e d by o p e r a t i o n o f l a w . See R u l e 59.1, A l a . R. C i v . 

P. F o r d f i l e d a t i m e l y a p p e a l o f t h e summary j u d g m e n t s t o o u r 

supreme c o u r t . The supreme c o u r t t r a n s f e r r e d t h e a p p e a l t o 

t h i s c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

The s t a n d a r d by w h i c h t h i s c o u r t r e v i e w s a summary 

j u d g m e n t i s w e l l s e t t l e d . 

" T h i s C o u r t ' s r e v i e w o f a summary j u d g m e n t i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. A u t o . I n s . Co., 
8 8 6 So. 2d 72 , 74 ( A l a . 2 0 0 3 ) . We a p p l y t h e same 
s t a n d a r d o f r e v i e w as t h e t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must d e t e r m i n e w h e t h e r t h e movant 
has made a p r i m a f a c i e s h o w i n g t h a t no g e n u i n e i s s u e 
o f m a t e r i a l f a c t e x i s t s and t h a t t h e movant i s 
e n t i t l e d t o a j u d g m e n t as a m a t t e r o f l a w . R u l e 
5 6 ( c ) , A l a . R. C i v . P.; B l u e C r o s s & B l u e S h i e l d o f  
A l a bama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2 0 0 4 ) . I n m a k i n g s u c h a d e t e r m i n a t i o n , we must 
r e v i e w t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o 
t h e nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1 9 8 6 ) . Once t h e movant makes a p r i m a f a c i e 
s h o w i n g t h a t t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l 
f a c t , t h e b u r d e n t h e n s h i f t s t o t h e nonmovant t o 
p r o d u c e ' s u b s t a n t i a l e v i d e n c e ' as t o t h e e x i s t e n c e 
o f a g e n u i n e i s s u e o f m a t e r i a l f a c t . B a s s v.  
S o u t h T r u s t Bank o f B a l d w i n C o u n t y , 538 So. 2d 794, 
797-98 ( A l a . 1 9 8 9 ) ; A l a . Code 1975, § 12-21-12. 
' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e o f s u c h w e i g h t 
and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e 
o f i m p a r t i a l j u d g m e n t can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . ' West v.  
F o u n d e r s L i f e A s s u r . Co. o f F l a . , 547 So. 2d 870 , 
871 ( A l a . 1 9 8 9 ) . " 
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Dow v. Alabama D e m o c r a t i c P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2 0 0 4 ) . 

We n o t e t h a t , as p a r t o f h e r a p p e a l , F o r d c o n t e n d s t h a t 

t h e t r i a l c o u r t e r r e d when i t d e n i e d h e r m o t i o n f o r a summary 

j u d g m e n t a g a i n s t t h e h o s p i t a l . A l t h o u g h we w i l l r e v i e w t h e 

m e r i t s o f t h e summary j u d g m e n t s t h e t r i a l c o u r t e n t e r e d i n 

f a v o r o f t h e h o s p i t a l , Dr. S t o k e s , and M i l l e n n i u m , we c a n n o t 

e n t e r t a i n F o r d ' s a t t e m p t e d a p p e a l o f t h e d e n i a l o f h e r 

summary-judgment m o t i o n b e c a u s e " ' " [ a ] n o r d e r d e n y i n g summary 

judgment i s i n t e r l o c u t o r y and n o n a p p e a l a b l e . " ' " C o n t i n e n t a l  

Cas. Co. v. S o u t h T r u s t Bank, N.A., 933 So. 2d 337, 340 ( A l a . 

2006) ( q u o t i n g Fahey v. C.A.T.V. S u b s c r i b e r S e r v s . , I n c . , 568 

So. 2d 1219, 1222 ( A l a . 1 9 9 0 ) , q u o t i n g i n t u r n P a r s o n s S t e e l ,  

I n c . v. B e a s l e y , 522 So. 2d 253, 258 ( A l a . 1 9 8 8 ) ) . We t u r n , 

t h e n , t o t h e summary j u d g m e n t s e n t e r e d by t h e t r i a l c o u r t . 

I n m e d i c a l - m a l p r a c t i c e c a s e s , " t h e g e n e r a l r u l e i n 

Alabama i s t h a t e x p e r t m e d i c a l t e s t i m o n y i s r e q u i r e d t o 

e s t a b l i s h what i s and what i s n o t p r o p e r m e d i c a l t r e a t m e n t and 

p r o c e d u r e . " Timmerman v. F i t t s , 514 So. 2d 907 , 911 ( A l a . 

1 9 8 7 ) . T h i s g e n e r a l r u l e i s s u b j e c t t o e x c e p t i o n s , and, i n E x 
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p a r t e H e a l t h S o u t h C o r p . , 851 So. 2d 33 ( A l a . 2 0 0 2 ) , o u r 

supreme c o u r t s e t f o r t h a r e f o r m u l a t i o n o f t h o s e e x c e p t i o n s : 

"A n a r r o w e x c e p t i o n t o t h [ e r u l e r e q u i r i n g 
p l a i n t i f f s t o p r o f f e r e x p e r t t e s t i m o n y i n m e d i c a l -
m a l p r a c t i c e c a s e s ] e x i s t s ' " i n a c a s e where want o f 
s k i l l o r l a c k o f c a r e i s so a p p a r e n t ... as t o be 
u n d e r s t o o d by a l a y m a n , and r e q u i r e s o n l y common 
knowledge and e x p e r i e n c e t o u n d e r s t a n d i t . " ' 
T u s c a l o o s a O r t h o p e d i c A p p l i a n c e Co. v. W y a t t , 4 6 0 
So. 2d 156, 161 ( A l a . 1 984 ) ( q u o t i n g D i m o f f v. 
M a i t r e , 432 So. 2d 1225, 1226-27 ( A l a . 1 9 8 3 ) , 
q u o t i n g i n t u r n L l o y d N o l a n d Found., I n c . v. H a r r i s , 
295 A l a . 63, 66, 322 So. 2d 709, 711 ( 1 9 7 5 ) ) . I n 
A n d e r s o n , t h i s C o u r t i l l u s t r a t e d t h i s e x c e p t i o n by 
l i s t i n g t h e f o l l o w i n g e x a m p l e s : 1) where a f o r e i g n 
o b j e c t , s u c h as a sponge, r e m a i n s i n a p a t i e n t ' s 
body a f t e r s u r g e r y ; 2) where t h e i n j u r y i s u n r e l a t e d 
t o t h e c o n d i t i o n f o r w h i c h t h e p l a i n t i f f s o u g h t 
t r e a t m e n t ; 3) where a p l a i n t i f f r e l i e s on an 
a u t h o r i t a t i v e m e d i c a l t r e a t i s e t o p r o v e what i s o r 
i s n o t p r o p e r ; and 4) where t h e p l a i n t i f f h i m s e l f o r 
h e r s e l f i s a m e d i c a l e x p e r t . A n d e r s o n , 778 So. 2d 
a t 811. 

"A r e v i e w o f t h o s e e x a m p l e s r e v e a l s t h a t o n l y 
t h e f i r s t and s e c o n d e x a m p l e s r e l a t e t o t h a t 
c a t e g o r y o f c a s e s where want o f s k i l l o r l a c k o f 
c a r e i s so a p p a r e n t as t o be u n d e r s t o o d by a 
l a y p e r s o n , and ' r e q u i r e s o n l y common knowledge and 
e x p e r i e n c e t o u n d e r s t a n d i t . ' W y a t t , 460 So. 2d a t 
161. E x a m p l e s t h r e e and f o u r have n o t h i n g t o do 
w i t h e v i d e n c e w i t h i n t h e common knowledge o f t h e 
j u r y and t h e r e f o r e do n o t i l l u s t r a t e t h a t c a t e g o r y 
o f c a s e s . F o r t h i s r e a s o n a l o n e , r e f o r m u l a t i o n o f 
t h e s t a t e m e n t o f t h e e x c e p t i o n t o t h e g e n e r a l r u l e 
r e q u i r i n g e x p e r t t e s t i m o n y i s w a r r a n t e d . 
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" A c c o r d i n g l y , we r e f o r m u l a t e t h e e x c e p t i o n t o  
t h e r u l e ... t o r e c o g n i z e f i r s t , a c l a s s o f c a s e s  
'"where want o f s k i l l o r l a c k o f c a r e i s so a p p a r e n t  
... as t o be u n d e r s t o o d by a l a y m a n , and r e q u i r e s  
o n l y common kn o w l e d g e and e x p e r i e n c e t o u n d e r s t a n d  
i t , " ' W y a t t , 460 So. 2d a t 161 ( q u o t i n g D i m o f f v. 
M a i t r e , 432 So. 2d 1225, 1226-27 ( A l a . 1 9 8 3 ) ) , s u c h  
as when a sponge i s l e f t i n , where, f o r e x a m p l e , t h e  
wrong l e g i s o p e r a t e d on, o r ... where a c a l l f o r  
a s s i s t a n c e i s c o m p l e t e l y i g n o r e d f o r an u n r e a s o n a b l e  
p e r i o d o f t i m e . A s e c o n d e x c e p t i o n t o t h e r u l e 
r e q u i r i n g e x p e r t t e s t i m o n y a p p l i e s when a p l a i n t i f f 
r e l i e s on '"'a r e c o g n i z e d s t a n d a r d o r a u t h o r i t a t i v e 
m e d i c a l t e x t o r t r e a t i s e , ' " ' A n d e r s o n , 778 So. 2d a t 
811, o r i s h i m s e l f o r h e r s e l f a q u a l i f i e d m e d i c a l 
e x p e r t . " 

851 So. 2d a t 38-39 ( e m p h a s i s a d d e d ) . E v e n when e x p e r t 

t e s t i m o n y i s r e q u i r e d t o e s t a b l i s h c e r t a i n e l e m e n t s o f a 

p l a i n t i f f ' s m e d i c a l - m a l p r a c t i c e c l a i m , t h e p l a i n t i f f need n o t 

p r o d u c e an i n d e p e n d e n t e x p e r t w i t n e s s t o p r o v i d e t h a t 

t e s t i m o n y ; i n s t e a d , t h e p l a i n t i f f may r e l y on t h e t e s t i m o n y o f 

t h e d e f e n d a n t t o e s t a b l i s h t h e e l e m e n t s o f t h e c l a i m f o r w h i c h 

e x p e r t t e s t i m o n y i s r e q u i r e d . See Timmerman, 514 So. 2d a t 

913; W i l s o n v. M a n n i n g , 880 So. 2d 1101, 1110-11 ( A l a . 2 0 0 3 ) ; 

and Dansby v. Hagood, 719 So. 2d 839, 842 ( A l a . C i v . App. 

1 9 9 8 ) . 

I n h i s d e p o s i t i o n , B r a n d o n R o g e r s , a r e g i s t e r e d n u r s e and 

t h e h o s p i t a l ' s d i r e c t o r o f s u r g i c a l s e r v i c e s , t e s t i f i e d t h a t 

i t was i m p o r t a n t f o r p a t i e n t s a f e t y t h a t d e v i c e s s u c h as t h e 
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w r i s t t r a c t i o n t o w e r be p r o p e r l y c o o l e d b e f o r e b e i n g u s e d i n 

s u r g e r y . He t e s t i f i e d t h a t he was f a m i l i a r w i t h t h e s t a n d a r d 

o f c a r e i n t h e n a t i o n a l m e d i c a l community f o r p e r s o n s 

r e s p o n s i b l e f o r t h e s t e r i l i z a t i o n o f m e d i c a l e q u i p m e n t and 

i n s t r u m e n t s t h a t a r e t o be u s e d i n s u r g e r y and t h a t t h a t 

s t a n d a r d o f c a r e r e q u i r e d t h a t t h e p e r s o n c o o l t h e e q u i p m e n t 

a f t e r f l a s h s t e r i l i z a t i o n so t h a t t h e p a t i e n t w o u l d n o t be 

b u r n e d . He t e s t i f i e d t h a t a f a i l u r e t o c o o l t h e e q u i p m e n t 

t h a t r e s u l t s i n t h e p a t i e n t ' s b e i n g b u r n e d f a i l s t o meet t h a t 

s t a n d a r d o f c a r e . He s t a t e d t h a t t h e s t a n d a r d o f c a r e 

r e q u i r e s t h a t a l l p a r t s o f t h e e q u i p m e n t be c o o l e d and t h a t 

t h e f a i l u r e t o c o o l a l l p a r t s o f t h e e q u i p m e n t f a i l s t o meet 

t h a t s t a n d a r d o f c a r e . He a d m i t t e d t h a t he d i d n o t see t h e 

s c r u b n u r s e who h e l p e d Dr. S t o k e s p u t t h e w r i s t t r a c t i o n t o w e r 

t o g e t h e r i n t h e o p e r a t i n g room c h e c k e v e r y p a r t o f t h e w r i s t 

t r a c t i o n t o w e r t o make s u r e i t was n o t h o t enough t o b u r n 

F o r d . 

Donna J o n e s t e s t i f i e d i n h e r d e p o s i t i o n t h a t , on t h e 

m o r n i n g o f F o r d ' s s u r g e r y , i t was h e r r e s p o n s i b i l i t y t o g a t h e r 

t h e e q u i p m e n t t o be u s e d i n t h a t s u r g e r y . She t e s t i f i e d t h a t 

she had been r e s p o n s i b l e f o r s t e r i l i z i n g t h e w r i s t t r a c t i o n 
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t o w e r b u t t h a t she d i d n o t t o u c h i t a f t e r i t had been 

s t e r i l i z e d . She t e s t i f i e d t h a t she was f a m i l i a r w i t h t h e 

s t a n d a r d o f c a r e i n t h e n a t i o n a l m e d i c a l community f o r p e r s o n s 

r e s p o n s i b l e f o r m e d i c a l e q u i p m e n t and i n s t r u m e n t s f o r use i n 

s u r g e r y . She t e s t i f i e d t h a t t h e s t a n d a r d o f c a r e r e q u i r e s 

t h a t a l l p a r t s o f s u c h e q u i p m e n t be c o o l e d a f t e r s t e r i l i z a t i o n 

so t h a t t h e p a t i e n t i s n o t b u r n e d d u r i n g s u r g e r y and t h a t t h e 

f a i l u r e t o c o o l a l l p a r t s o f t h e e q u i p m e n t t o p r e v e n t t h e 

p a t i e n t f r o m b e i n g b u r n e d f a i l s t o meet t h e s t a n d a r d o f c a r e . 

A l t h o u g h she t e s t i f i e d t h a t Dr. S t o k e s and C l a y t o n c h e c k e d t h e 

d e v i c e t o see i f i t had c o o l e d s u f f i c i e n t l y t o be u s e d i n 

s u r g e r y , she a d m i t t e d t h a t t h e y had t o u c h e d t h e d e v i c e o n l y as 

p a r t o f s e t t i n g i t up f o r t h e s u r g e r y on F o r d ' s w r i s t and t h a t 

t h e y had n o t done a n y t h i n g s p e c i a l d u r i n g t h a t p r o c e s s t o 

c h e c k i t . 

The t e s t i m o n y o f R o g e r s and J o n e s a d e q u a t e l y e s t a b l i s h e d 

t h e s t a n d a r d o f c a r e a p p l i c a b l e t o h o s p i t a l e m p l o y e e s w i t h 

r e g a r d t o s t e r i l i z i n g and c o o l i n g m e d i c a l e q u i p m e n t t o be u s e d 

i n s u r g e r y and t h a t t h e f a i l u r e t o a l l o w t h e w r i s t t r a c t i o n 

t o w e r t o c o o l s u f f i c i e n t l y a f t e r i t was s t e r i l i z e d w o u l d 

c o n s t i t u t e a b r e a c h o f t h a t s t a n d a r d o f c a r e . C o n s i d e r e d i n 
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t h e l i g h t most f a v o r a b l e t o F o r d , as r e q u i r e d by t h e s t a n d a r d 

by w h i c h t h i s c o u r t r e v i e w s a summary j u d g m e n t , t h e r e c o r d 

d e m o n s t r a t e s t h a t , i n s p i t e o f t h e f a c t t h a t Dr. S t o k e s and 

C l a y t o n t o u c h e d v a r i o u s p a r t s o f t h e w r i s t t r a c t i o n t o w e r when 

p u t t i n g i t t o g e t h e r and a p p a r e n t l y d i d n o t f i n d any o f t h e 

p a r t s t h e y t o u c h e d t o be t o o warm f o r u s e , a p o r t i o n o f t h e 

w r i s t t r a c t i o n t o w e r s u f f i c i e n t t o c a u s e a t h i r d - d e g r e e b u r n 

m e a s u r i n g 12.5 c e n t i m e t e r s by 4.5 c e n t i m e t e r s on F o r d ' s u p p e r 

arm, as w e l l as a n o t h e r p o r t i o n o f t h e w r i s t t r a c t i o n t o w e r 

t h a t c a u s e d a s e p a r a t e b u r n on F o r d ' s b a c k , r e m a i n e d t o o warm 

f o r a p p r o p r i a t e use i n t h e s u r g e r y . Thus, R o g e r s ' s and 

J o n e s ' s t e s t i m o n y , c o u p l e d w i t h t h e u n d i s p u t e d e v i d e n c e i n t h e 

r e c o r d , s u f f i c i e n t l y e s t a b l i s h e d by s u b s t a n t i a l e v i d e n c e t h e 

a p p r o p r i a t e s t a n d a r d o f c a r e f o r h o s p i t a l e m p l o y e e s and what 

w o u l d c o n s t i t u t e t h e b r e a c h o f t h a t s t a n d a r d o f c a r e by 

h o s p i t a l e m p l o y e e s and c r e a t e d a g e n u i n e i s s u e o f m a t e r i a l 

f a c t as t o w h e t h e r t h e a l l e g e d b r e a c h p r o x i m a t e l y c a u s e d t h e 

t h i r d - d e g r e e b u r n t o F o r d ' s u p p e r arm. 2 

2As p r e v i o u s l y noted, Rogers and Jones b o t h s t a t e d i n 
a f f i d a v i t s t h a t h o s p i t a l employees d i d not v i o l a t e the 
a p p l i c a b l e s t a n d a r d of c a r e . T h e i r d e p o s i t i o n t e s t i m o n y 
p r o v i d e s s u b s t a n t i a l e v i d e n c e , however, t h a t h o s p i t a l 
employees d i d , i n f a c t , v i o l a t e the a p p l i c a b l e s t a n d a r d of 
c a r e by u s i n g a p i e c e of s u r g i c a l equipment b e f o r e i t had 
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The h o s p i t a l a r g u e s t h a t summary j u d g m e n t was a p p r o p r i a t e 

on F o r d ' s c l a i m a g a i n s t i t b e c a u s e F o r d f a i l e d t o p r o v i d e any 

e x p e r t m e d i c a l t e s t i m o n y p r o v i n g t h e e l e m e n t s o f h e r c l a i m . 

We n o t e t h a t t h e h o s p i t a l i t s e l f a p p e a r s t o have p r o f f e r e d 

R o g e r s and J o n e s as e x p e r t s r e g a r d i n g t h e s t a n d a r d o f c a r e f o r 

h o s p i t a l s t a f f when s t e r i l i z i n g and c o o l i n g s u r g i c a l e q u i p m e n t 

and i n s t r u m e n t s w h e n , i n s u p p o r t o f i t s summary-judgment 

m o t i o n and i n o p p o s i t i o n t o F o r d ' s summary-judgment m o t i o n , i t 

s u b m i t t e d a f f i d a v i t s f r o m b o t h o f them i n w h i c h t h e y t e s t i f i e d 

as t o t h e a p p r o p r i a t e s t a n d a r d o f c a r e f o r h o s p i t a l e m p l o y e e s 

i n t h i s c a s e and w h e t h e r any h o s p i t a l e m p l o y e e s had b r e a c h e d 

t h a t s t a n d a r d . As p r e v i o u s l y n o t e d , a p l a i n t i f f i n a m e d i c a l -

m a l p r a c t i c e c a s e need n o t p r e s e n t i n d e p e n d e n t e x p e r t m e d i c a l 

t e s t i m o n y when t h e d e f e n d a n t i t s e l f p r o v i d e s s u c h t e s t i m o n y . 

See Timmerman, 514 So. 2d a t 913. 

c o o l e d s u f f i c i e n t l y . A t most, t h e i r a f f i d a v i t t e s t i m o n y s e t s 
up a c o n f l i c t r e q u i r i n g r e s o l u t i o n by a f a c t - f i n d e r . 

We note F o r d ' s c o n t e n t i o n t h a t the t r i a l c o u r t e r r e d when 
i t i m p l i c i t l y d e n i e d her motion t o s t r i k e Rogers's and Jones's 
a f f i d a v i t s . Because we conclude t h a t the summary judgment i n 
f a v o r of the h o s p i t a l was i n a p p r o p r i a t e even i n l i g h t of those 
a f f i d a v i t s , the q u e s t i o n whether the t r i a l c o u r t e r r e d when i t 
f a i l e d t o s t r i k e them i s moot. 
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M o r e o v e r , even i f R o g e r s and J o n e s a r e n o t c o n s i d e r e d 

e x p e r t s r e g a r d i n g t h e m a t t e r s r e l e v a n t t o t h i s c a s e , F o r d was 

u n d e r no o b l i g a t i o n t o p r o v i d e e x p e r t t e s t i m o n y i n o p p o s i t i o n 

t o t h e h o s p i t a l ' s summary-judgment m o t i o n . Whether a 

h o s p i t a l ' s e m p l o y e e s a r e u n d e r a d u t y t o p r o p e r l y and 

s u f f i c i e n t l y c o o l s u r g i c a l e q u i p m e n t and i n s t r u m e n t s b e f o r e 

t h e i r use i n s u r g e r y , w h e t h e r t h e w r i s t t r a c t i o n t o w e r was n o t 

s u f f i c i e n t l y c o o l e d a f t e r i t was s t e r i l i z e d , and w h e t h e r t h e 

h e a t f r o m t h e w r i s t t r a c t i o n t o w e r c a u s e d a t h i r d - d e g r e e b u r n 

t o F o r d ' s u p p e r arm a r e a l l m a t t e r s t h a t can be e a s i l y 

u n d e r s t o o d and d e t e r m i n e d by t h e a v e r a g e p e r s o n w i t h o u t t h e 

a i d o f a m e d i c a l e x p e r t . S i m p l y p u t , t h e p r e s e n t c a s e f i t s 

w i t h i n t h e " c l a s s o f c a s e s '"where want o f s k i l l o r l a c k o f 

c a r e i s so a p p a r e n t ... as t o be u n d e r s t o o d by a l a y m a n , and 

r e q u i r e s o n l y common k n o w l e d g e and e x p e r i e n c e t o u n d e r s t a n d i t 

Ex p a r t e H e a l t h S o u t h C o r p . , 851 So. 2d a t 39. See  

a l s o L l o y d N o l a n d Found., I n c . v. H a r r i s , 295 A l a . 63, 66, 322 

So. 2d 709, 711-12 ( 1 9 7 5 ) ( e x p e r t m e d i c a l t e s t i m o n y n o t 

n e c e s s a r y i n c a s e i n v o l v i n g b u r n t o l e g o f p a t i e n t c a u s e d by 

a p p l i c a t i o n o f c a s t t h a t had n o t been p r o p e r l y c o o l e d ) . 
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B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e r e c o r d 

c o n t a i n s s u b s t a n t i a l e v i d e n c e i n s u p p o r t o f F o r d ' s c l a i m 

a g a i n s t t h e h o s p i t a l . As a r e s u l t , t h e t r i a l c o u r t e r r e d when 

i t e n t e r e d a summary judgment i n t h e h o s p i t a l ' s f a v o r , and 

t h a t summary judgment i s due t o be r e v e r s e d . 

Our r e v i e w o f t h e r e c o r d i n t h e l i g h t most f a v o r a b l e t o 

F o r d l i k e w i s e l e a d s us t o c o n c l u d e t h a t t h e t r i a l c o u r t ' s 

summary judgment i n f a v o r o f D r . S t o k e s and M i l l e n n i u m i s a l s o 

due t o be r e v e r s e d . D u r i n g D r . S t o k e s ' s d e p o s i t i o n , c o u n s e l 

f o r F o r d r e f e r e n c e d p a r t i c u l a r l i n e s o f what c o u n s e l s a i d was 

an i n f o r m a t i o n s h e e t r e g a r d i n g t h e w r i s t t r a c t i o n t o w e r t h a t 

was p r e p a r e d by t h e m a n u f a c t u r e r o f t h e w r i s t t r a c t i o n t o w e r . 

F o r d ' s c o u n s e l a s k e d i f t h e i n s t r u c t i o n t h a t t h e s u r g i c a l 

s t a f f , o f w h i c h D r . S t o k e s a d m i t t e d he was a member, e n s u r e 

t h a t a l l t h e components o f t h e w r i s t t r a c t i o n t o w e r were c o o l 

t o t h e t o u c h b e f o r e a s s e m b l y c o n s t i t u t e d t h e p r o p e r s t a n d a r d 

o f c a r e f o r t h e s u r g e r y s t a f f . D r . S t o k e s t e s t i f i e d t h a t i t 

was. A l t h o u g h D r . S t o k e s t e s t i f i e d t h a t a l l t h e p a r t s o f t h e 

w r i s t t r a c t i o n t o w e r t h a t he h a n d l e d were c o o l t o t h e t o u c h , 

he a d m i t t e d t h a t he d i d n o t t o u c h e v e r y p a r t o f t h e w r i s t 

t r a c t i o n t o w e r , and, s p e c i f i c a l l y w i t h r e g a r d t o t h e b a s e 
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p l a t e o f t h e w r i s t t r a c t i o n t o w e r , he t e s t i f i e d t h a t he 

assumed t h a t he had h a n d l e d i t b u t t h a t he d i d n o t have a 

s p e c i f i c r e c o l l e c t i o n o f h a v i n g done s o . F o r d ' s c o u n s e l a l s o 

p o i n t e d o u t an i n s t r u c t i o n i n t h e s h e e t i n d i c a t i n g t h a t pads 

o r t o w e l s s h o u l d be p l a c e d between t h e p a t i e n t and c o n t a c t 

s u r f a c e s o f t h e w r i s t t r a c t i o n t o w e r " t o p r o t e c t a g a i n s t n e r v e 

damage and r e s i d u a l h e a t , " and he a s k e d D r . S t o k e s i f he was 

r e q u i r e d t o f o l l o w t h a t i n s t r u c t i o n as a b o a r d - c e r t i f i e d 

o r t h o p e d i c s u r g e o n " i n t h e n a t i o n a l m e d i c a l community." D r . 

S t o k e s r e s p o n d e d t h a t he was. D r . S t o k e s t h e n a d m i t t e d t h a t 

he d i d n o t have a pad o r a t o w e l p l a c e d b e t ween F o r d ' s arm and 

t h e w r i s t t r a c t i o n t o w e r , a l t h o u g h he t e s t i f i e d , among o t h e r 

t h i n g s , t h a t t h e r e were " d i f f e r e n t ways o f p r o t e c t i n g t h e 

p a t i e n t ' s s k i n " and t h a t he had p l a c e d a s t o c k i n e t t e o v e r 

F o r d ' s arm and had c o v e r e d h e r w i t h d r a p i n g . 

D r . S t o k e s t e s t i f i e d t h a t i t was n o t b e l o w t h e a p p l i c a b l e 

s t a n d a r d o f c a r e f o r h i m t o have u s e d a w r i s t t r a c t i o n t o w e r 

t h a t had n o t c o o l e d s u f f i c i e n t l y and, as a r e s u l t , had c a u s e d 

a b u r n t o t h e p a t i e n t . D r . S t o k e s a l s o t e s t i f i e d t h a t i t was 

n o t b e l o w t h e a p p l i c a b l e s t a n d a r d o f c a r e t o have f a i l e d t o 

p l a c e a t o w e l o r a pad between F o r d ' s arm and t h e s u r f a c e o f 
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t h e w r i s t t r a c t i o n t o w e r . G i v e n h i s t e s t i m o n y r e c o u n t e d i n 

t h e p r e v i o u s p a r a g r a p h , however, a f a c t - f i n d e r w o u l d be f r e e 

t o c o n c l u d e o t h e r w i s e . S i m p l y p u t , w h i l e D r . S t o k e s ' s 

t e s t i m o n y i s vague and somewhat c o n t r a d i c t o r y i n p l a c e s , a 

f a c t - f i n d e r who r e v i e w e d h i s t e s t i m o n y i n t h e l i g h t most 

f a v o r a b l e t o F o r d c o u l d c o n c l u d e t h a t D r . S t o k e s v i o l a t e d t h e 

a p p l i c a b l e s t a n d a r d o f c a r e i n h i s t r e a t m e n t o f F o r d and t h a t 

h i s v i o l a t i o n o f t h a t s t a n d a r d c a u s e d t h e t h i r d - d e g r e e b u r n t o 

F o r d ' s u p p e r arm t h a t i s t h e b a s i s o f t h e p r e s e n t a c t i o n . 

B e c a u s e D r . S t o k e s ' s t e s t i m o n y p r o v i d e s an a d e q u a t e 

f o u n d a t i o n f o r a c o n c l u s i o n t h a t s u b s t a n t i a l e v i d e n c e s u p p o r t s 

F o r d ' s c l a i m s a g a i n s t D r . S t o k e s and M i l l e n n i u m , F o r d was 

u n d e r no o b l i g a t i o n , as c o n t e n d e d by D r . S t o k e s and 

M i l l e n n i u m , t o p r e s e n t any f u r t h e r e x p e r t m e d i c a l t e s t i m o n y i n 

s u p p o r t o f h e r c l a i m s a g a i n s t them. See Timmerman, 514 So. 2d 

a t 913. Thus, t h e summary judgment i n f a v o r o f D r . S t o k e s i s 

due t o be r e v e r s e d . F u r t h e r m o r e , b e c a u s e t h e b a s i s f o r t h e 

summary judgment as i t p e r t a i n e d t o M i l l e n n i u m was t h a t D r . 

S t o k e s , i t s s o l e e m p l o y e e , was e n t i t l e d t o a summary j u d g m e n t , 

t h e r e v e r s a l o f t h e summary j u d g m e n t as t o D r . S t o k e s 
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n e c e s s a r i l y r e q u i r e s r e v e r s a l o f t h e summary judgment i n f a v o r 

o f M i l l e n n i u m . 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e summary j u d g m e n t s 

i n f a v o r o f t h e h o s p i t a l , D r . S t o k e s , and M i l l e n n i u m , and we 

remand t h e c a u s e t o t h e t r i a l c o u r t f o r a d d i t i o n a l 

p r o c e e d i n g s . I n r e a c h i n g t h i s c o n c l u s i o n , we s h o u l d n o t be 

u n d e r s t o o d t o have e x p r e s s e d a v i e w as t o t h e a p p r o p r i a t e 

outcome o f any t r i a l on t h e m e r i t s o f F o r d ' s c l a i m s a g a i n s t 

t h e d e f e n d a n t s ; we m e r e l y c o n c l u d e t h a t t h e r e c o r d c o n t a i n s 

s u f f i c i e n t e v i d e n c e t o w a r r a n t a d e t e r m i n a t i o n o f t h e m e r i t s 

o f h e r c l a i m s by a f a c t - f i n d e r . 

REVERSED AND REMANDED. 

P i t t m a n , B r y a n , Thomas, and Moore, J J . , c o n c u r . 
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