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PITTMAN, Judge. 

Dorothy C o l l i n s McLeod and C a r o l y n C h a r l e y ("the 

p l a i n t i f f s " ) a p p e a l from a judgment of the Ba l d w i n C i r c u i t 

C o u r t , the e f f e c t o f which was t o v e s t the ownership o f a 

p a r c e l of r e a l p r o p e r t y l o c a t e d i n B a l d w i n County i n David 
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White, the defendant and the p u r c h a s e r of the s u b j e c t p r o p e r t y 

a t a t a x s a l e , by d e n y i n g the p l a i n t i f f ' s c o m p l a i n t t o redeem 

the p r o p e r t y . We r e v e r s e and remand. 

The r e c o r d shows t h a t the p l a i n t i f f s are two of t h r e e 

s i s t e r s who i n h e r i t e d the s u b j e c t p r o p e r t y from t h e i r mother. 

The t h i r d s i s t e r , L i l l i a n White, i s a l s o the w i f e of David 

White. The s i s t e r s have o t h e r s i b l i n g s who d i d not share i n 

the i n h e r i t a n c e of the s u b j e c t p r o p e r t y . The mother d i e d i n 

1990, and the s i s t e r s were deeded the p r o p e r t y i n 1995. White 

t e s t i f i e d t h a t he and h i s w i f e had p a i d the ad v a l o r e m t a x e s 

on the p r o p e r t y f o r 16 years p r e c e d i n g the t r i a l , w h i l e McLeod 

t e s t i f i e d t h a t a b r o t h e r of the s i s t e r s had p a i d the t a x e s i n 

a few of t h o s e y e a r s . The p l a i n t i f f s b o t h l i v e d i n Ohio a t 

a l l times m a t e r i a l t o t h i s case, and t a x n o t i c e s were always 

sent o n l y t o the Whites by the t a x a s s e s s o r . 

In 2002, White f a i l e d t o pay the ad v a l o r e m t a x on the 

p r o p e r t y , and he t e s t i f i e d t h a t the o v e r s i g h t was due t o 

i l l n e s s . In the s p r i n g of 2003, he became aware t h a t the 

p r o p e r t y was t o be s o l d a t a u c t i o n by the t a x a s s e s s o r . He 

b i d on the p r o p e r t y s u c c e s s f u l l y , i n h i s own name o n l y , and he 

r e c e i v e d a c e r t i f i c a t e of s a l e from the p r o b a t e c o u r t . In 
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2006, the p l a i n t i f f s a ttempted t o s e l l the p r o p e r t y and 

l e a r n e d of the 2003 t a x s a l e o n l y when the y t r a v e l e d t o 

Alabama t o a t t e n d the s a l e c l o s i n g . The p l a i n t i f f s sued i n 

s m a l l - c l a i m s c o u r t i n the summer of 2006, c h a l l e n g i n g the 

v a l i d i t y of the t a x s a l e , and t h a t case was d i s m i s s e d . A l s o 

i n the summer of 2006, White r e c e i v e d a t a x deed t o the 

p r o p e r t y from the B a l d w i n Probate C o u r t . 

In May 2007, the p l a i n t i f f s f i l e d the c o m p l a i n t t h a t 

i n i t i a t e d t h i s case i n the c i r c u i t c o u r t , a s s e r t i n g , among 

o t h e r t h i n g s , a r i g h t t o redeem under A l a . Code 1975, §§ 40¬

10-83, 40-10-120, and 40-10-122; they r e q u e s t e d i n t h e i r 

c o m p l a i n t , among o t h e r t h i n g s , t h a t the c o u r t c a l c u l a t e the 

amount owed by the p l a i n t i f f s t o White t o redeem the p r o p e r t y 

under the p e r t i n e n t s t a t u t e s . A f t e r s e v e r a l c o n t i n u a n c e s , a 

t r i a l was h e l d i n October 2008, a t which McLeod and White 

t e s t i f i e d . 

Both w i t n e s s e s t e s t i f i e d t h a t the p r o p e r t y was h e a v i l y 

wooded and overgrown w i t h b r u s h and t h a t i t had been e n t i r e l y 

unused from a t l e a s t 1990 u n t i l the time of t r i a l . White 

t e s t i f i e d t h a t he had done n o t h i n g t o improve the p r o p e r t y 

s i n c e he had purchased i t but t h a t , a f t e r t h i s case was 
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i n s t i t u t e d , he "went by i t " a few times and had p l a c e d "a 

s i g n " on the p r o p e r t y t h a t someone e l s e removed; he t e s t i f i e d 

t h a t he had never even attempted t o walk on the p r o p e r t y 

because of the dense p l a n t growth. 

A f t e r the t r i a l , the c i r c u i t c o u r t e n t e r e d i t s judgment 

i n October 2008. That judgment read, i n i t s e n t i r e t y , " T r i a l 

h e l d 10-20-08. Judgment e n t e r e d i n f a v o r of the D e f e n d a n t [ ] . " 

The p l a i n t i f f s t i m e l y a p p e a l e d t o the Alabama Supreme C o u r t , 

which t r a n s f e r r e d the case t o t h i s c o u r t p u r s u a n t t o A l a . Code 

1975, § 12-2-7(6). 

The p l a i n t i f f s 1 a s s e r t on a p p e a l t h a t the t r i a l c o u r t 

e r r e d i n d e n y i n g t h e i r r i g h t t o redeem the p r o p e r t y under § 

40-10-83, A l a . Code 1975. We agree. 

S e c t i o n 40-10-83, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 

p a r t " 

"When the a c t i o n i s a g a i n s t the person f o r whom 
the t a x e s were a s s e s s e d or the owner of the l a n d a t 
the time of the s a l e , h i s or her h e i r , d e v i s e e , 
vendee or mortgagee, the c o u r t s h a l l , on motion of 

1The p l a i n t i f f s o r i g i n a l l y i n c l u d e d o n l y the two s i s t e r s 
named above -- McLeod and C h a r l e y . D a v i d White l a t e r moved 
the c o u r t t o add L i l l i a n White, h i s w i f e and the t h i r d s i s t e r , 
as a p l a i n t i f f . The motion was g r a n t e d , but the case has 
remained s t y l e d i n the names of the two s i s t e r s . Only McLeod 
and C h a r l e y have appealed from the t r i a l c o u r t ' s judgment. 
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the defendant made at any time b e f o r e the t r i a l of 
the a c t i o n , a s c e r t a i n ( i ) the amount p a i d by the 
p u r c h a s e r a t the s a l e and of the t a x e s s u b s e q u e n t l y 
p a i d by the p u r c h a s e r , t o g e t h e r w i t h 12 p e r c e n t per 
annum t h e r e o n ... and ( i v ) a r e a s o n a b l e a t t o r n e y ' s 
fee f o r the p l a i n t i f f ' s a t t o r n e y f o r b r i n g i n g the 
a c t i o n . ... Upon such d e t e r m i n a t i o n the c o u r t s h a l l 
e n t e r judgment f o r the amount so a s c e r t a i n e d i n 
f a v o r of the p l a i n t i f f a g a i n s t the defendant, and 
the judgment s h a l l be a l i e n on the l a n d sued f o r . 
Upon the payment i n t o c o u r t of the amount of the 
judgment and c o s t s , the c o u r t s h a l l e n t e r judgment 
f o r the defendant f o r the l a n d , and a l l t i t l e and 
i n t e r e s t i n the l a n d s h a l l by such judgment be 
d i v e s t e d out of the owner of the t a x deed." 

Alabama c o u r t s have l o n g h e l d t h a t § 40-10-83, though framed 

i n terms of an o r i g i n a l owner's r a i s i n g the i s s u e of 

redemption as a defense t o a t a x p u r c h a s e r ' s r e q u e s t t o q u i e t 

t i t l e , p e r m i t s an o r i g i n a l owner t o b r i n g h i s or her own 

a c t i o n t o redeem p r o p e r t y from a t a x p u r c h a s e r , as the 

p l a i n t i f f s have done i n t h i s case. Karagan v. B r y a n t , 516 So. 

2d 599, 600 ( A l a . 1987). 

We note t h a t the language of § 40-10-83 i s mandatory. 

S e c t i o n 40-10-82 s e t s f o r t h a l i m i t a t i o n s p e r i o d as t o an 

o r i g i n a l owner's r i g h t t o redeem r e a l p r o p e r t y under § 40-10¬

83. S e c t i o n 40-10-82 p r o v i d e s , i n p e r t i n e n t p a r t : 

"No a c t i o n f o r the r e c o v e r y of r e a l e s t a t e s o l d 
f o r the payment of t a x e s s h a l l l i e u n l e s s the same 
i s brought w i t h i n t h r e e y e a rs from the date when the 
p u r c h a s e r became e n t i t l e d t o demand a deed t h e r e f o r 
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There s h a l l be no time l i m i t f o r r e c o v e r y of 
r e a l e s t a t e by an owner of l a n d who has r e t a i n e d 
p o s s e s s i o n . I f the owner of l a n d s e e k i n g t o redeem 
has r e t a i n e d p o s s e s s i o n , c h a r a c t e r of p o s s e s s i o n 
need not be a c t u a l and p e a c e f u l , but may be 
c o n s t r u c t i v e and s c r a m b l i n g and, where t h e r e i s no 
r e a l occupancy of l a n d , c o n s t r u c t i v e p o s s e s s i o n 
f o l l o w s t i t l e of the o r i g i n a l owner and may o n l y be 
cut o f f by adverse p o s s e s s i o n of the t a x p u r c h a s e r 
f o r t h r e e years a f t e r the p u r c h a s e r i s e n t i t l e d t o 
p o s s e s s i o n . " 

Alabama c o u r t s have i n t e r p r e t e d t h e s e two s e c t i o n s 

c o n s i s t e n t l y : 

"We have s t a t e d many times t h a t the purpose of 
§ 40-10-83 i s t o p r e s e r v e the r i g h t of redemption 
w i t h o u t a time l i m i t , i f the owner of the l a n d 
s e e k i n g t o redeem has r e t a i n e d p o s s e s s i o n . T h i s 
p o s s e s s i o n may be c o n s t r u c t i v e or s c r a m b l i n g , and, 
where t h e r e i s no r e a l occupancy of the l a n d , 
c o n s t r u c t i v e p o s s e s s i o n f o l l o w s the t i t l e of the 
o r i g i n a l owner and can o n l y be c u t o f f by the 
adverse p o s s e s s i o n of the t a x p u r c h a s e r . S t a l l w o r t h  
v. F i r s t Nat. Bank of M o b i l e , 432 So. 2d 1222 ( A l a . 
1983); Hand v. S t a n a r d , 392 So. 2d 1157 ( A l a . 1980); 
O'Connor v. Rabren, 373 So. 2d 302 ( A l a . 1979).... 

"Code 1975, § 40-10-82, does e s t a b l i s h a ' s h o r t 
s t a t u t e of l i m i t a t i o n s ' f o r t a x deed c a s e s . T h i s 
s e c t i o n s t a t e s t h a t the redemption a c t i o n must be 
f i l e d w i t h i n t h r e e years from the date when the 
p u r c h a s e r became e n t i t l e d t o demand a deed f o r the 
p r o p e r t y . We have h e l d t h a t t h i s s t a t u t e does not 
b e g i n t o run u n t i l t he p u r c h a s e r i s i n adverse 
p o s s e s s i o n of the l a n d and has become e n t i t l e d t o 
demand a deed t o the l a n d . W i l l i a m s v. M o b i l e O i l  
E x p l o r a t i o n , 457 So. 2d 962 ( A l a . 1984). In o r d e r 
f o r the s h o r t p e r i o d of § 40-10-82 t o bar redemption 
under § 40-10-83, the t a x p u r c h a s e r must prove 
c o n t i n u o u s adverse p o s s e s s i o n f o r t h r e e years a f t e r 
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he i s e n t i t l e d t o demand a t a x deed. S t a l l w o r t h , 
432 So. 2d a t 1224." 

G u l f Land Co. v. B u z z e l l i , 501 So. 2d 1211, 1213 ( A l a . 1987). 

In t h i s case, White t e s t i f i e d t h a t he had taken no s t e p s t o 

e s t a b l i s h adverse p o s s e s s i o n u n t i l a f t e r the c o m p l a i n t i n t h i s 

case was f i l e d ; he a p p a r e n t l y d i d not even d r i v e p a s t the 

p r o p e r t y u n t i l a f t e r May 2007. N o n e t h e l e s s , on a p p e a l , White 

a s s e r t s t h a t he e s t a b l i s h e d o c c u p a t i o n of the p r o p e r t y through 

h i s t e s t i m o n y , but he s t i l l e x p r e s s l y concedes the i s s u e , 

n o t i n g summarily t h a t "the l a w s u i t was f i l e d w i t h i n the 3-year 

s t a t u t e of l i m i t a t i o n s " of § 40-10-82, r e n d e r i n g the q u e s t i o n 

of adverse p o s s e s s i o n "moot." 2 

When the d i s p o s i t i v e f a c t s i n a case are u n d i s p u t e d , as 

they are i n t h i s case, a p p e l l a t e r e v i e w of a c i r c u i t c o u r t ' s 

a p p l i c a t i o n of the law t o those f a c t s i s de novo. See, e.g., 

Rogers F o u n d a t i o n R e p a i r , I n c . v. P o w e l l , 748 So. 2d 869, 871 

( A l a . 1999). Because the l i m i t a t i o n s p e r i o d s e t f o r t h i n § 

40-10-82 had not run, t h a t s e c t i o n and § 40-10-83 p r o v i d e t h a t 

the p l a i n t i f f s , when the y i n i t i a t e d t h i s case, r e t a i n e d t h e i r 

2Alabama Code 1975, § 40-10-29, not c i t e d by the p a r t i e s , 
p r o v i d e s t h a t a t a x p u r c h a s e r becomes e n t i t l e d t o a t a x deed 
t h r e e y ears a f t e r the t a x s a l e . 
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r i g h t t o redeem the p r o p e r t y . Rather than d i s p u t e t he 

p l a i n t i f f s ' s u b s t a n t i v e r i g h t , White a s s e r t s on ap p e a l t h a t 

the c i r c u i t c o u r t ' s judgment i s due t o be a f f i r m e d because the 

p l a i n t i f f s f a i l e d t o observe the p r o c e d u r a l r e q u i r e m e n t s of 

§ 40-10-83. That s t a t u t e p r o v i d e s , as quoted above, t h a t "the 

c o u r t s h a l l , on motion of the [ o r i g i n a l owner] made a t any 

time b e f o r e the t r i a l of the a c t i o n , a s c e r t a i n " the amount 

owed t o the t a x p u r c h a s e r t o redeem the p r o p e r t y (emphasis 

added). White then n o t e s , c o r r e c t l y , t h a t the p l a i n t i f f s 

never made a "motion" i n the c i r c u i t c o u r t t o t h a t e f f e c t . He 

then argues t h a t the p l a i n t i f f s t h e r e f o r e " f a i l e d t o show any 

a f f i r m a t i v e s t e p s t o comply w i t h the re q u i r e m e n t s of the 

s t a t u t e . " We d i s a g r e e . In two p o r t i o n s of the o r i g i n a l 

c o m p l a i n t , the p l a i n t i f f s r e q u e s t e d t h a t the c i r c u i t c o u r t 

"determine the amount owed t o redeem" the p r o p e r t y . 

Under Rule 7(b) (1), A l a . R. C i v . P., a motion i s a 

w r i t t e n " a p p l i c a t i o n t o the c o u r t f o r an o r d e r , " s t a t i n g w i t h 

p a r t i c u l a r i t y the grounds f o r the motion and the r e l i e f or 

or d e r the movant i s s e e k i n g . Alabama c o u r t s have h e l d t h a t a 

motion i s d i s t i n c t from a p l e a d i n g i n p r o c e d u r a l c o n t e x t s i n 

which a p a r t y had f i l e d a motion a f t e r h a v i n g f a i l e d t o f i l e 
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a p l e a d i n g , o n l y t o argue l a t e r t h a t the motion was s u f f i c i e n t 

t o a c c o m p l i s h some p a r t i c u l a r o b j e c t i v e n o r m a l l y a c c o m p l i s h e d 

by p l e a d i n g s , such as the e s t a b l i s h m e n t of a c o u r t ' s 

j u r i s d i c t i o n , Ex p a r t e F l o d i n , 822 So. 2d 372, 378 ( A l a . 

2001), or c h a r a c t e r i z i n g the o r i g i n a l n a t u r e of an a c t i o n , 

K a l l e r ex r e l . Conway v. Rigdon, 480 So. 2d 536, 538 ( A l a . 

1985) -- i n o t h e r words, i n cases i n which p r e j u d i c e t o an 

opposi n g p a r t y might r e s u l t i f the case were a l l o w e d t o 

pro c e e d n o t w i t h s t a n d i n g the f a i l u r e t o f i l e the r e q u i r e d 

p l e a d i n g . 

A t the same time , motions and p l e a d i n g s are c o n s i d e r e d 

a c c o r d i n g t o t h e i r substance and not t h e i r l a b e l s , and when 

the p r o c e d u r a l c o n t e x t a l l o w s i t -- t h a t i s , when no 

s u b s t a n t i a l p r e j u d i c e w i l l r e s u l t -- a c o u r t may t r e a t a 

motion as a p l e a d i n g . See, e.g., T u s c a l o o s a C i t y Bd. of Educ.  

v. American/Owens, I n c . , 486 So. 2d 405, 406-07 ( A l a . 1986) 

( h o l d i n g t h a t a motion f o r a judgment on the p l e a d i n g s c o u l d 

be t r e a t e d as an answer when the m a t e r i a l f a c t s were not i n 

d i s p u t e ) . Such t r e a t m e n t i s c o n s i s t e n t w i t h an o v e r a r c h i n g 

o b j e c t i v e of Alabama's R u l e s of C i v i l Procedure t o p r o v i d e f o r 

s u b s t a n t i a l j u s t i c e r a t h e r than t o c r e a t e t e c h n i c a l i t i e s as an 
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end i n themselves. See, e.g., Committee Comments on 1973 

A d o p t i o n , Rule 1 ( c ) , A l a . R. C i v . P. ( t e c h n i c a l i t y and form 

s h o u l d not outweigh t r i a l of l i t i g a n t s ' c i v i l r i g h t s on the 

m e r i t s ) ; Rule 8 ( f ) ( " [ a ] l l p l e a d i n g s s h a l l be so c o n s t r u e d as 

to do s u b s t a n t i a l j u s t i c e " ) ; and Rule 61 ("[t]he c o u r t a t 

ev e r y stage of the p r o c e e d i n g must d i s r e g a r d any e r r o r o r 

d e f e c t i n the p r o c e e d i n g which does not a f f e c t the s u b s t a n t i a l 

r i g h t s of the p a r t i e s " ) . 

Hence, Alabama c o u r t s have o v e r l o o k e d c l a i m e d or a c t u a l 

p r o c e d u r a l o v e r s i g h t s i n a v a r i e t y of s u b s t a n t i v e c o n t e x t s 

when d o i n g so would promote s u b s t a n t i a l j u s t i c e w i t h o u t 

p r e j u d i c e t o opposing p a r t i e s . See, e.g., Ex p a r t e Tuck, 622 

So. 2d 929, 930 ( A l a . 1993) ( t r e a t i n g an a p p e a l as t i m e l y 

f i l e d when sent by f a c s i m i l e , c i t i n g Rule 1 (c) ; but see 

Important N o t i c e from the C l e r k of the Supreme Court of 

Alabama, A n n o t a t i o n t o Rule 5 ( e ) , A l a . R. C i v . P.); Shop-a- 

Snak Food Mart, I n c . v. Penhale, 693 So. 2d 479, 481 ( A l a . 

C i v . App. 1997) ( o v e r l o o k i n g f a i l u r e of employee t o a l l e g e i n 

her c o m p l a i n t the p r e c i s e i n j u r y she l a t e r p r o v ed i n her 

workers' compensation case, when the i n j u r y a l l e g e d i n the 

c o m p l a i n t d i f f e r e d from the a c t u a l i n j u r y o n l y i n d i a g n o s i s 
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and the employer had i n v e s t i g a t e d and had been put on n o t i c e 

of the a c t u a l i n j u r y b e f o r e t r i a l ; m e n t i o n i n g the b e n e f i c e n t 

purpose of the Alabama Workers' Compensation A c t and c i t i n g 

R ule 8 ( a ) ) ; and M i nton v. P e r s o n n e l Bd. of J e f f e r s o n County, 

406 So. 2d 435, 437 ( A l a . C i v . App. 1981) ( h o l d i n g t h a t no 

p r e j u d i c e r e s u l t e d when a p a r t y f a i l e d t o r e c e i v e n o t i c e of a 

p e r s o n n e l a c t i o n , because t h a t p a r t y a p p e a l e d i n a t i m e l y 

f a s h i o n even w i t h o u t r e c e i v i n g the n o t i c e and h i s s u b s t a n t i a l 

r i g h t s were not a f f e c t e d ; c i t i n g R u l e 61). 

S e c t i o n 40-10-83, A l a . Code 1975, r e q u i r e s the c i r c u i t 

c o u r t t o c a l c u l a t e the amount owed t o the t a x p u r c h a s e r upon 

"motion" by the "defendant" (the o r i g i n a l owner) made "any 

time b e f o r e the t r i a l . " From the language of the s t a t u t e , i t 

i s not n e c e s s a r i l y c l e a r p r e c i s e l y how an o r i g i n a l owner who 

i s a p l a i n t i f f i s r e q u i r e d t o b r i n g the i s s u e of c a l c u l a t i o n 

of amount owed t o the a t t e n t i o n of the c o u r t , but i t i s c l e a r 

t h a t r e q u e s t i n g such c a l c u l a t i o n i n the i n i t i a l c o m p l a i n t 

p l a c e s t h a t s u b s t a n t i v e r i g h t i n i s s u e " b e f o r e the t r i a l . " 

F u r t h e r , White does not contend t h a t he was p r e j u d i c e d i n any 

way by the p l a i n t i f f s ' i n c l u d i n g the r e q u e s t i n the c o m p l a i n t , 

and we cannot presume any such p r e j u d i c e on a p p e a l . See, 
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e.g., P r e f e r r e d R i s k Mut. I n s . Co. v. Ryan, 589 So. 2d 165, 

167 ( A l a . 1991). We conclude t h a t the p l a i n t i f f s s a t i s f i e d 

the r e q u i r e m e n t s of § 40-10-83 by s t a t i n g t h e i r r e q u e s t f o r a 

c a l c u l a t i o n of the amount owed under t h a t s t a t u t e i n t h e i r 

c o m p l a i n t r a t h e r than i n a s e p a r a t e motion. 

We conclude t h a t the u n d i s p u t e d f a c t s of t h i s case put i t 

s q u a r e l y w i t h i n t he c o n t e m p l a t i o n of § 40-10-83; t h a t the 

p l a i n t i f f s were t h e r e f o r e e n t i t l e d t o redeem t h e i r p r o p e r t y 

from the t a x p u r c h a s e r , White; and t h a t the c i r c u i t c o u r t 

e r r e d by d e n y i n g the p l a i n t i f f s t h a t r i g h t . We a l s o h o l d t h a t 

the p l a i n t i f f s s a t i s f i e d the s t a t u t o r y r e q u i r e m e n t s f o r 

m a i n t a i n i n g t h i s a c t i o n . We t h e r e f o r e r e v e r s e the judgment of 

the c i r c u i t c o u r t and remand the case f o r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and Thomas and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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