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v. 
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THOMAS, Judge. 

H a r o l d B e r n a r d Powe ("the husband") and C o r r i n e Powe 

("the w i f e " ) were m a r r i e d i n January 1982. In June 2005, the 

w i f e moved out o f the m a r i t a l r e s i d e n c e , p r ompting the husband 

t o f i l e a c o m p l a i n t s e e k i n g a d i v o r c e i n November 2007. A f t e r 
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a t r i a l , a t which o n l y the two p a r t i e s t e s t i f i e d , the t r i a l 

c o u r t e n t e r e d a judgment d i v o r c i n g the p a r t i e s and d i v i d i n g 

t h e i r p r o p e r t y ; the judgment f u r t h e r addressed, by agreement, 

c u s t o d y of the p a r t i e s ' minor c h i l d and c h i l d s u p p o r t . 

The t r i a l c o u r t a l s o awarded the w i f e $500 per month from 

the husband's m i l i t a r y - r e t i r e m e n t b e n e f i t s . The husband had 

r e t i r e d from the m i l i t a r y i n 1999, a f t e r 20 y e a rs of s e r v i c e . 

He was r e c e i v i n g a p p r o x i m a t e l y $1,428 per month i n combined 

m i l i t a r y - r e t i r e m e n t and m i l i t a r y - d i s a b i l i t y b e n e f i t s a t the 

time of the d i v o r c e t r i a l . The husband appeals the award t o 

the w i f e of a p o r t i o n of h i s m i l i t a r y - r e t i r e m e n t b e n e f i t s , 

a r g u i n g t h a t the award v i o l a t e s the r e q u i r e m e n t s s e t out i n 

A l a . Code 1975, § 30-2-51(b), which p e r m i t s a t r i a l c o u r t t o 

award one spouse a p o r t i o n of the o t h e r spouse's r e t i r e m e n t 

b e n e f i t s , s u b j e c t t o c e r t a i n r e q u i r e m e n t s . 

S e c t i o n 30-2-51(b) r e a d s : 

"(b) The j u d g e , a t h i s or her d i s c r e t i o n , may 
i n c l u d e i n the e s t a t e of e i t h e r spouse the p r e s e n t 
v a l u e of any f u t u r e or c u r r e n t r e t i r e m e n t b e n e f i t s , 
t h a t a spouse may have a v e s t e d i n t e r e s t i n or may 
be r e c e i v i n g on the date the a c t i o n f o r d i v o r c e i s 
f i l e d , p r o v i d e d t h a t the f o l l o w i n g c o n d i t i o n s are 
met: 
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"(1) The p a r t i e s have been m a r r i e d f o r 
a p e r i o d of 10 y e a rs d u r i n g which the 
r e t i r e m e n t was b e i n g accumulated. 

"(2) The c o u r t s h a l l not i n c l u d e i n 
the e s t a t e the v a l u e of any r e t i r e m e n t 
b e n e f i t s a c q u i r e d p r i o r t o the m a r r i a g e 
i n c l u d i n g any i n t e r e s t or a p p r e c i a t i o n of 
the b e n e f i t s . 

"(3) The t o t a l amount of the 
r e t i r e m e n t b e n e f i t s p a y a b l e t o the 
non-covered spouse s h a l l not exceed 50 
p e r c e n t of the r e t i r e m e n t b e n e f i t s t h a t may 
be c o n s i d e r e d by the c o u r t . " 

The husband argues b o t h t h a t the w i f e f a i l e d t o e s t a b l i s h 

the p r e s e n t v a l u e of h i s m i l i t a r y - r e t i r e m e n t b e n e f i t s and t h a t 

the w i f e f a i l e d t o e s t a b l i s h the amount of those b e n e f i t s t h a t 

a c c r u e d d u r i n g the p a r t i e s ' m a r r i a g e . Because the husband 

f a i l e d t o argue t o the t r i a l c o u r t t h a t the w i f e had f a i l e d t o 

prove the amount of h i s m i l i t a r y - r e t i r e m e n t b e n e f i t s t h a t had 

a c c r u e d d u r i n g the p a r t i e s ' m a r r i a g e , we cannot address t h a t 

i s s u e . See K i l l i n g s w o r t h v. K i l l i n g s w o r t h , 925 So. 2d 977, 

983 ( A l a . C i v . App. 2005). However, the husband d i d r a i s e i n 

the t r i a l c o u r t the i s s u e whether the w i f e had p r o v e d the 

p r e s e n t v a l u e of h i s r e t i r e m e n t b e n e f i t s . 

In g e n e r a l , t h i s c o u r t has h e l d t h a t the f a i l u r e t o 

e s t a b l i s h the p r e s e n t v a l u e of the r e t i r e m e n t b e n e f i t s a t 
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i s s u e p r e c l u d e s an award o f a p o r t i o n o f those b e n e f i t s under 

§ 30-3-51(b). 

"In W i l s o n v. W i l s o n , 941 So. 2d 967 ( A l a . C i v . 
App. 2005); A p p l e g a t e v. A p p l e g a t e , 863 So. 2d 1123 
( A l a . C i v . App. 2003); and McAlpine v. M c A l p i n e , 865 
So. 2d 438, 440 ( A l a . C i v . App. 2002), t h i s c o u r t 
h e l d t h a t , i n o r d e r t o s u p p o r t an award t o one 
spouse o f a p o r t i o n o f the o t h e r spouse's r e t i r e m e n t 
b e n e f i t s p u r s u a n t t o § 30-2-51(b), the spouse 
s e e k i n g such an award must i n t r o d u c e e v i d e n c e 
e s t a b l i s h i n g the ' p r e s e n t v a l u e ' o f the r e t i r e m e n t 
b e n e f i t s . Moreover, t h i s c o u r t s t a t e d t h a t ' " [ t ] h e 
f a i l u r e t o p r e s e n t the n e c e s s a r y e v i d e n c e o f the 
p r e s e n t v a l u a t i o n o f r e t i r e m e n t b e n e f i t s ... 
p r e v e n t s the t r i a l c o u r t from e x e r c i s i n g i t s ... 
d i s c r e t i o n t o award one spouse any p o r t i o n o f the 
r e t i r e m e n t b e n e f i t s of the o t h e r spouse. McAlpine v.  
M c A l p i n e , 865 So. 2d 438 ( A l a . C i v . App. 2002)."' 
W i l s o n , 941 So. 2d a t 970 ( q u o t i n g A p p l e g a t e , 863 
So. 2d a t 1124) 

B r a t t m i l l e r v. B r a t t m i l l e r , 975 So. 2d 359, 362 ( A l a . C i v . 

App. 2007). 

More r e c e n t l y , however, i n Campbell v. Campbell, [Ms. 

2070724, A p r i l 24, 2009] So. 3d , ( A l a . C i v . App. 

2009), i n a case i n which the r e t i r e e was a l r e a d y r e c e i v i n g 

b e n e f i t s , we i n d i c a t e d t h a t the p r e s e n t v a l u e of the 

r e t i r e m e n t b e n e f i t s was p r o v e d by e s t a b l i s h i n g the amount of 

monthly b e n e f i t s the r e t i r e e was r e c e i v i n g . The husband i n 

the p r e s e n t case, l i k e the husband i n Campbell, i s r e c e i v i n g 

monthly m i l i t a r y - r e t i r e m e n t b e n e f i t s . However, u n l i k e the 
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husband i n Campbell, the husband i n the p r e s e n t case i s a l s o 

r e c e i v i n g , as a p a r t of h i s monthly b e n e f i t of $1, 428, 

d i s a b i l i t y b e n e f i t s , which are not s u b j e c t t o d i v i s i o n upon 

d i v o r c e . Stone v. Stone, [Ms. 2070861, June 26, 2009] 

So. 3d , ( A l a . C i v . App. 2009) ( c i t i n g M a n s e l l v. 

M a n s e l l , 490 U.S. 581, 584 (1989)). 

A l t h o u g h the r e c o r d does not c o n t a i n a r e t i r e m e n t 

statement i n d i c a t i n g what p o r t i o n of the husband's b e n e f i t s 

are r e t i r e m e n t b e n e f i t s and what p o r t i o n are d i s a b i l i t y 

b e n e f i t s , the p a r t i e s ' j o i n t t a x r e t u r n f o r 2006 i n d i c a t e s 

t h a t the husband's t a x a b l e p e n s i o n b e n e f i t s are $13,020 per 

y e a r , or $1,085 per month. The remainder of the husband's 

$1,428 i n b e n e f i t s , then, must be d i s a b i l i t y b e n e f i t s , which 

are not t a x a b l e . 

Based on our h o l d i n g i n Campbell, the e v i d e n c e a t t r i a l 

e s t a b l i s h e d the p r e s e n t v a l u e of the husband's r e t i r e m e n t 

b e n e f i t s t o be $1,085 per month. The award of $500 per month 

t o the w i f e i s l e s s than 50% of the p r e s e n t v a l u e of the 

husband's m i l i t a r y - r e t i r e m e n t b e n e f i t s . Because the husband 

f a i l e d t o argue t o the t r i a l c o u r t t h a t § 30-2-51(b)(2) b a r r e d 

an award of h i s m i l i t a r y - r e t i r e m e n t b e n e f i t s t o the w i f e , we 
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must a f f i r m the award of $500 per month i n m i l i t a r y - r e t i r e m e n t 

b e n e f i t s t o the w i f e . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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