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THOMAS, Judge. 

On August 24, 2007, Randy H a r r i s o n Deal f i l e d a c o m p l a i n t 

f o r a d i v o r c e , s e e k i n g t o t e r m i n a t e h i s mar r i a g e t o S h e r r y 
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B o y k i n D e a l . S h e r r y answered and f i l e d a c o u n t e r c l a i m 

a l l e g i n g a s s a u l t and b a t t e r y . 1 

On September 29, 2008, the t r i a l c o u r t e n t e r e d a f i n a l 

d i v o r c e judgment. A c c o r d i n g t o the t r i a l c o u r t ' s judgment, 

Randy was awarded the p a r t i e s ' m a r i t a l r e s i d e n c e . I n 

a d d i t i o n , the t r i a l c o u r t s e v e r e d a l l i s s u e s r e l a t i n g t o 

S h e r r y ' s a s s a u l t - a n d - b a t t e r y c l a i m , g r a n t e d Randy's demand f o r 

a j u r y t r i a l on t h a t c l a i m , and o r d e r e d t h a t S h e r r y ' s a s s a u l t -

a n d - b a t t e r y c l a i m be r e s o l v e d i n the c i v i l d i v i s i o n of the 

Montgomery C i r c u i t C o u r t . S h e r r y f i l e d a t i m e l y postjudgment 

motion, a r g u i n g t h a t the t r i a l c o u r t e r r e d i n awarding Randy 

the m a r i t a l r e s i d e n c e . On November 14, 2008, Randy f i l e d a 

p e t i t i o n f o r contempt, a l l e g i n g t h a t S h e r r y had not c o m p l i e d 

w i t h the f i n a l d i v o r c e judgment because, Randy a l l e g e d , S h e r r y 

had f a i l e d t o v a c a t e the p a r t i e s ' m a r i t a l r e s i d e n c e . On 

December 18, 2008, the t r i a l c o u r t d e n i e d S h e r r y ' s 

postjudgment motion. I n a d d i t i o n t o denying S h e r r y ' s 

1A copy of S h e r r y ' s answer and c o u n t e r c l a i m does not 
appear i n the r e c o r d ; however, the t r i a l c o u r t ' s judgment 
i n d i c a t e s t h a t such a p l e a d i n g was f i l e d . 
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postjudgment motion, the t r i a l c o u r t found S h e r r y i n contempt 

and o r d e r e d S h e r r y t o pay Randy's a t t o r n e y ' s f e e s . 2 

On December 23, 2008, Randy f i l e d a postjudgment motion, 

r e q u e s t i n g t h a t the t r i a l c o u r t modify i t s contempt o r d e r 

because, Randy a l l e g e d , he had i n c u r r e d a d d i t i o n a l expenses 

due t o S h e r r y ' s f a i l u r e t o comply w i t h the c o u r t o r d e r t o 

v a c a t e the p a r t i e s ' m a r i t a l r e s i d e n c e . The t r i a l c o u r t d e n i e d 

Randy's postjudgment motion on January 30, 2009. Randy f i l e d 

a second p e t i t i o n f o r contempt a l l e g i n g t h a t S h e r r y c o n t i n u e d 

t o occupy the p a r t i e s ' m a r i t a l r e s i d e n c e and t h a t she had 

d e l i b e r a t e l y damaged numerous items and had taken v a r i o u s 

items i n v i o l a t i o n of the c o u r t ' s o r d e r . I t does not appear 

t h a t the t r i a l c o u r t has r u l e d on Randy's second contempt 

p e t i t i o n . On March 5, 2009, S h e r r y f i l e d her n o t i c e of a p p e a l 

t o t h i s c o u r t . 

F i r s t , we must determine whether t h i s c o u r t has s u b j e c t -

m a t t e r j u r i s d i c t i o n over S h e r r y ' s a p p e a l . 

" A l t h o u g h n e i t h e r p a r t y t o t h i s a p p e a l has 
r a i s e d the i s s u e of t h i s c o u r t ' s a p p e l l a t e 
j u r i s d i c t i o n , we must c o n s i d e r whether we have 

2The t r i a l c o u r t ' s o r d e r a l s o f i n e d S h e r r y ' s c o u n s e l f o r 
a l l e g e d l y a d v i s i n g S h e r r y t o remain i n the p a r t i e s ' m a r i t a l 
r e s i d e n c e d e s p i t e the p r o v i s i o n s of the d i v o r c e judgment. 
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j u r i s d i c t i o n over t h i s a p p e a l , because 
' " j u r i s d i c t i o n a l m a t t e r s are o f such magnitude t h a t 
we t a k e n o t i c e of them a t any time and do so even ex 
mero m o t u . W a l l a c e v. Tee Jays Mfg. Co., 689 So. 
2d 210, 211 ( A l a . C i v . App. 1997) ( q u o t i n g Nunn v. 
Baker, 518 So. 2d 711, 712 ( A l a . 1 9 8 7 ) ) . " 

G u l l e t t v. G u l l e t t , 12 So. 3d 1211, 1212 ( A l a . C i v . App. 

2008). 

In d e t e r m i n i n g whether we have j u r i s d i c t i o n over an 

a p p e a l , we must examine whether a p a r t y has t i m e l y f i l e d h i s 

or her n o t i c e of a p p e a l . Rule 4 ( a ) ( 1 ) , A l a . R. App. P., 

p r o v i d e s : 

"Except as o t h e r w i s e p r o v i d e d h e r e i n , i n a l l cases 
i n which an a p p e a l i s p e r m i t t e d by law as of r i g h t 
t o the supreme c o u r t or t o a c o u r t of a p p e a l s , the 
n o t i c e of a p p e a l r e q u i r e d by R u l e 3 s h a l l be f i l e d 
w i t h the c l e r k of the t r i a l c o u r t w i t h i n 42 days (6 
weeks) of the date of the e n t r y of the judgment or 
o r d e r a p p e a l e d from " 

See a l s o B i c e v. SCI Alabama F u n e r a l Home S e r v s . , 764 So. 2d 

1280, 1281 ( A l a . C i v . App. 2000)("A n o t i c e of a p p e a l must be 

f i l e d w i t h i n 42 days of the e n t r y of the judgment."); Gamble  

v. F i r s t Alabama Bank, 404 So. 2d 688, 689 ( A l a . C i v . App. 

1981)("The f o r t y - t w o day p e r i o d f o r f i l i n g a n o t i c e of a p p e a l 

t o t h i s c o u r t w i t h the c i r c u i t c o u r t b e g i n s t o run from the 

date on which the c i r c u i t c o u r t ' s f i n a l judgment i s 

e n t e r e d . " ) . 
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"However, the time f o r a p p e a l may be extended where a 

p a r t y f i l e s a t i m e l y postjudgment motion p u r s u a n t t o Rule 50, 

52, 55, or 59, A l a . R. C i v . P." B i c e , 764 So. 2d a t 1281. I f 

a p a r t y f i l e s a t i m e l y postjudgment motion, the p a r t y has 42 

days from the d e n i a l of the postjudgment motion t o a p p e a l a 

f i n a l judgment. Keeton v. Keeton, 959 So. 2d 114 ( A l a . C i v . 

App. 2006). 

In the p r e s e n t case, f o l l o w i n g the e n t r y of the f i n a l 

d i v o r c e judgment, Randy f i l e d a p e t i t i o n f o r contempt a g a i n s t 

S h e r r y . F o l l o w i n g the d e n i a l of S h e r r y ' s postjudgment motion, 

Randy f i l e d a second p e t i t i o n f o r contempt. Because Randy's 

p e t i t i o n s f o r contempt were f i l e d a f t e r the e n t r y of the t r i a l 

c o u r t ' s f i n a l d i v o r c e judgment, each p e t i t i o n f o r contempt 

i n i t i a t e d a s e p a r a t e and independent l e g a l p r o c e e d i n g . 

"[W]hen a p a r t y f i l e s a contempt motion a l l e g i n g a v i o l a t i o n 

of the p r o v i s i o n of a p r e v i o u s l y e n t e r e d f i n a l d i v o r c e 

judgment, t h a t contempt p r o c e e d i n g i s s e p a r a t e and independent 

from the a c t i o n i n which the d i v o r c e judgment was e n t e r e d and 

does not a f f e c t the f i n a l i t y of the d i v o r c e judgment." Decker  

v. Decker, 984 So. 2d 1216, 1220 ( A l a . C i v . App. 2007) . 
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T h e r e f o r e , n e i t h e r of Randy's p e t i t i o n s f o r contempt a f f e c t e d 

the f i n a l i t y of the d i v o r c e judgment. 

On December 18, 2008, the t r i a l c o u r t d e n i e d S h e r r y ' s 

postjudgment motion, thus b e g i n n i n g the 42-day p e r i o d i n which 

she had t o a p p e a l the t r i a l c o u r t ' s f i n a l d i v o r c e judgment. 

S h e r r y had u n t i l January 29, 2009, t o a p p e a l the f i n a l d i v o r c e 

judgment. However, S h e r r y d i d not f i l e an a p p e a l of the f i n a l 

d i v o r c e judgment u n t i l March 5, 2009, o u t s i d e the 42-day 

window t o a p p e a l the f i n a l judgment. 

Because S h e r r y d i d not f i l e her n o t i c e of a p p e a l w i t h i n 

the 42-day p e r i o d a f t e r the d e n i a l of her postjudgment motion, 

we l a c k j u r i s d i c t i o n t o r e v i e w her a p p e a l . T h e r e f o r e , we 

d i s m i s s her a p p e a l . See Gunnison-Mack v. Alabama S t a t e P e r s .  

Bd., 923 So. 2d 319, 321 ( A l a . C i v . App. 2005)("Because t h i s 

c o u r t cannot a c q u i r e j u r i s d i c t i o n over u n t i m e l y f i l e d a p p e a l s , 

we must d i s m i s s t h i s a p p e a l f o r l a c k of a p p e l l a t e 

j u r i s d i c t i o n . " ) . 

Randy's r e q u e s t f o r an a t t o r n e y fee on a p p e a l i s d e n i e d . 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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