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MOORE, Judge. 

Dr. Stephen F r a n k s , as p r e s i d e n t of C e n t r a l Alabama 

Community C o l l e g e , appeals from a judgment of the Montgomery 

C i r c u i t C ourt g r a n t i n g Andrew Jordan's p e t i t i o n f o r a common-
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law w r i t of c e r t i o r a r i t o the a d m i n i s t r a t i v e law judge ("the 

A L J " ) i n a p r o c e e d i n g brought p u r s u a n t t o the F a i r D i s m i s s a l 

A c t , § 36-26-100 e t seq., A l a . Code 1975 ("the FDA"). We 

a f f i r m i n p a r t and r e v e r s e i n p a r t . 

F a c t s and P r o c e d u r a l H i s t o r y 

I n August 2002, Trenholm S t a t e T e c h n i c a l C o l l e g e h i r e d 

Jordan as i t s " I n t e r i m D i r e c t o r of A c c o u n t i n g . " J o r d a n 

v o l u n t a r i l y r e s i g n e d from t h a t p o s i t i o n i n August 2003, and, 

i n September 2003, Jordan began w o r k i n g f o r Snead S t a t e 

Community C o l l e g e as the temporary d i r e c t o r of f i n a n c i a l 

s e r v i c e s . Jordan worked a t Snead S t a t e f o r one year u n t i l h i s 

temporary p o s i t i o n e x p i r e d . I n August 2004, C e n t r a l Alabama 

Community C o l l e g e o f f e r e d Jordan a temporary p o s i t i o n as i t s 

b u s i n e s s manager u n t i l the p o s i t i o n c o u l d be a d v e r t i s e d . 

C e n t r a l Alabama s u b s e q u e n t l y extended Jordan's appointment 

t h r e e t i m e s , u n t i l n o t i f y i n g Jordan on June 27, 2007, t h a t h i s 

temporary employment would t e r m i n a t e on August 15, 2007. At 

t h a t time, Jordan had spent over f o u r years i n the 

p o s t s e c o n d a r y s c h o o l system. Jordan appealed the d e c i s i o n t o 

t e r m i n a t e h i s employment t o the C h i e f A d m i n i s t r a t i v e Law Judge 

of the O f f i c e of A d m i n i s t r a t i v e Hearings i n the D i v i s i o n of 
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A d m i n i s t r a t i v e Law Judges of the O f f i c e of the A t t o r n e y 

G e n e r a l . See § 36-26-115, A l a . Code 1975. 

The A L J a s s i g n e d t o hear Jordan's ap p e a l o r d e r e d the 

p a r t i e s t o f i l e b r i e f s r e g a r d i n g whether the due-process 

r e q u i r e m e n t s of the FDA had been c o m p l i e d w i t h and s t a t e d t h a t 

she would determine t h a t i s s u e w i t h o u t h o l d i n g a h e a r i n g . On 

January 9, 2008, the A L J d i s m i s s e d Jordan's a p p e a l , s t a t i n g 

t h a t Jordan had not reached n o n p r o b a t i o n a r y s t a t u s a t the time 

h i s employment was t e r m i n a t e d and, t h u s , t h a t he was not 

e n t i t l e d t o the due-process p r o t e c t i o n s of the FDA. On 

January 29, 2008, Jordan f i l e d a "motion t o r e c o n s i d e r " ; the 

A L J d e n i e d t h a t motion on the b a s i s of l a c k of j u r i s d i c t i o n on 

January 30, 2008. On F e b r u a r y 8, 2008, Jordan f i l e d a 

p e t i t i o n f o r a common-law w r i t of c e r t i o r a r i i n the Montgomery 

C i r c u i t C o u r t . 

On January 29, 2009, the c i r c u i t c o u r t i s s u e d a w r i t of 

c e r t i o r a r i t o the A L J , s t a t i n g t h a t the A L J had e r r e d i n 

h o l d i n g t h a t Jordan was not a n o n p r o b a t i o n a r y employee. 

S p e c i f i c a l l y , the c i r c u i t c o u r t c o n c l u d e d t h a t the FDA does 

not r e q u i r e t h a t an employee's t h r e e - y e a r p r o b a t i o n a r y p e r i o d 

must be f u l f i l l e d by w o r k i n g f o r a s i n g l e two-year 
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i n s t i t u t i o n . The c i r c u i t c o u r t o r d e r e d t h a t the t e r m i n a t i o n 

of Jordan's employment be r e s c i n d e d and t h a t Jordan be awarded 

backpay " w i t h o u t r e g a r d t o any m i t i g a t i o n on [ J o r d a n ' s ] p a r t . " 

On March 3, 2009, Franks f i l e d a n o t i c e of a p p e a l t o t h i s 

c o u r t . 

S t a n d a r d of Review 

"In South Alabama S k i l l s T r a i n i n g C o n s o r t i u m v.  
Ford, 997 So. 2d 309, 324 ( A l a . C i v . App. 2008), 
t h i s c o u r t h e l d t h a t a p a r t y a g g r i e v e d by an ALJ's 
d e t e r m i n a t i o n as t o whether someone i s an employee 
co v e r e d by the FDA may seek r e v i e w of t h a t 
d e t e r m i n a t i o n by way of a p e t i t i o n f o r a common-law 
w r i t of c e r t i o r a r i f i l e d i n the c i r c u i t c o u r t . 

"'The c i r c u i t c o u r t ' s s t a n d a r d of 
re v i e w of a p e t i t i o n f o r a common-law w r i t 
of c e r t i o r a r i i s w e l l s e t t l e d . On 
common-law c e r t i o r a r i r e v i e w , the c i r c u i t 
c o u r t ' s "scope of re v i e w was l i m i t e d t o 
d e t e r m i n i n g i f the [ALJ's] d e c i s i o n ... was 
s u p p o r t e d by l e g a l e v i d e n c e and i f the law 
had been c o r r e c t l y a p p l i e d t o the f a c t s . " 
Evans v. C i t y of H u n t s v i l l e , 580 So. 2d 
1323, 1325 ( A l a . 1991). " I n a d d i t i o n , the 
c o u r t was r e s p o n s i b l e f o r r e v i e w i n g the 
r e c o r d t o ensure t h a t the fundamental 
r i g h t s of the p a r t i e s , i n c l u d i n g the r i g h t 
t o due p r o c e s s , had not been v i o l a t e d . " I d . 
"Questions of f a c t or weight or s u f f i c i e n c y 
of the e v i d e n c e w i l l not be r e v i e w e d on 
c e r t i o r a r i . " P e r s o n n e l Bd. of J e f f e r s o n  
County v. B a i l e y , 475 So. 2d 863, 868 ( A l a . 
C i v . App. 1985) . 

"'"'"[A] common-law w r i t of 
c e r t i o r a r i extends o n l y t o 
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q u e s t i o n s t o u c h i n g t h e 
j u r i s d i c t i o n of the s u b o r d i n a t e 
t r i b u n a l and the l e g a l i t y of i t s 
p r o c e e d i n g s . The a p p r o p r i a t e 
o f f i c e of the w r i t i s t o c o r r e c t 
e r r o r s of law apparent on the 
f a c e of the r e c o r d . C o n c l u s i o n s 
of f a c t cannot be reviewed, 
u n l e s s s p e c i a l l y a u t h o r i z e d by 
s t a t u t e . The t r i a l i s not de novo 
but on the r e c o r d ; and the o n l y 
m a t t e r t o be determined i s the 
q u a s h i n g or the a f f i r m a t i o n of 
the p r o c e e d i n g s brought up f o r 
r e v i e w . " ' " 

"'G.W. v. Dale County Dep't of Human Res., 
939 So. 2d 931, 934 n.4 ( A l a . C i v . App. 
2006) ( q u o t i n g C i t y of Birmingham v.  
Southern B e l l T e l . & T e l . Co., 203 A l a . 
251, 252, 82 So. 519, 520 (1919), q u o t i n g 
i n t u r n P o s t a l T e l . Co. v. Minderhout, 195 
A l a . 420, 71 So. 91 (1916)). " T h i s c o u r t ' s 
scope of a p p e l l a t e r e v i e w i s the same as 
t h a t of the c i r c u i t c o u r t . " C o l b e r t County  
Bd. of Educ. v. Johnson, 652 So. 2d 274, 
276 ( A l a . C i v . App. 1994).'" 

"Ford, 997 So. 2d a t 324. 

H o l l a n d v. Pearson, [Ms. 2070996, Dec. 19, 2008] So. 3d 

, ( A l a . C i v . App. 2008). 

D i s c u s s i o n 

Franks f i r s t argues on a p p e a l t h a t the c i r c u i t c o u r t 

e r r e d i n i s s u i n g the w r i t of c e r t i o r a r i because, Franks says, 

Jordan had not reached n o n p r o b a t i o n a r y s t a t u s a t the time h i s 
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employment was t e r m i n a t e d because he had not worked a t a 

s i n g l e two-year e d u c a t i o n a l i n s t i t u t i o n f o r the r e q u i s i t e 

t h r e e - y e a r p e r i o d . Jordan, on the o t h e r hand, argues t h a t the 

FDA does not r e q u i r e t h a t an employee work t h r e e years a t the 

same two-year e d u c a t i o n a l i n s t i t u t i o n i n o r d e r t o r e a c h 

n o n p r o b a t i o n a r y s t a t u s . We agree w i t h Jordan. 

"The ' o v e r a l l purpose of the [FDA] [ i s ] t o p r o v i d e 
non-teacher employees [of the p u b l i c s c h o o l system] 
a f a i r and s w i f t r e s o l u t i o n of proposed employment 
t e r m i n a t i o n s . ' B o l t o n v. Board of S c h o o l  
Commissioners of M o b i l e County, 514 So. 2d 820, 824 
( A l a . 1987). In o r d e r t o a c h i e v e t h i s purpose, the 
[FDA] p r o v i d e s s t a t u t o r y g u i d e l i n e s f o r the 
t e r m i n a t i o n of those employees p r o t e c t e d by [the 
FDA], such as r e q u i r i n g n o t i f i c a t i o n , a l o n g w i t h 
reasons of the proposed t e r m i n a t i o n , and a l l o w i n g a 
h e a r i n g . " 

Ex p a r t e C l a y t o n , 552 So. 2d 152, 154 ( A l a . 1989). S e c t i o n 

36-26-100, A l a . Code 1975, a p a r t of the FDA, d e f i n e s 

"employees" as: 

" a l l p ersons employed by county and c i t y boards of 
e d u c a t i o n , two-year e d u c a t i o n a l i n s t i t u t i o n s under  
the c o n t r o l and a u s p i c e s of the S t a t e Board of  
E d u c a t i o n , the Alabama I n s t i t u t e f o r Deaf and B l i n d , 
i n c l u d i n g p r o d u c t i o n workers a t the Alabama 
I n d u s t r i e s f o r the B l i n d , and e d u c a t i o n a l and 
c o r r e c t i o n a l i n s t i t u t i o n s under the c o n t r o l and 
a u s p i c e s of the Alabama Department of Youth 
S e r v i c e s , who are so employed by any of t h e s e 
employers as bus d r i v e r s , lunchroom or c a f e t e r i a 
w o r kers, maids and j a n i t o r s , c u s t o d i a n s , maintenance 
p e r s o n n e l , s e c r e t a r i e s and c l e r i c a l a s s i s t a n t s , 
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f u l l - t i m e i n s t r u c t o r s as d e f i n e d by the S t a t e Board 
of E d u c a t i o n , s u p e r v i s o r s , and a l l o t h e r persons not 
o t h e r w i s e c e r t i f i e d by the S t a t e Board of 
E d u c a t i o n . " 

(Emphasis added.) Pursuant t o A l a . Code 1975, § 36-26-101(a), 

employees, as d e f i n e d above, are "deemed employed on a 

p r o b a t i o n a r y s t a t u s f o r a p e r i o d not t o exceed t h r e e years 

from the date of h i s or her i n i t i a l employment." 

In Ex p a r t e C l a y t o n , s u p r a , our supreme c o u r t c o n s i d e r e d 

whether i t s h o u l d r e a d i n t o § 36-26-101(a) a requirement t h a t 

an employee be employed f o r t h r e e c o n s e c u t i v e years i n o r d e r 

t o a t t a i n n o n p r o b a t i o n a r y s t a t u s . The c o u r t n o t e d t h a t 

a l t h o u g h the Teacher Tenure A c t , § 16-24-1 e t seq., A l a . Code 

1975, s p e c i f i c a l l y r e q u i r e s t h a t the t h r e e y e a r s of employment 

n e c e s s a r y t o a t t a i n c o n t i n u i n g - s e r v i c e s t a t u s under the a c t be 

c o n s e c u t i v e , the FDA does not c o n t a i n a s i m i l a r r equirement 

f o r o b t a i n i n g n o n p r o b a t i o n a r y s t a t u s under i t . The c o u r t 

reasoned: 

"'Where i t appears from the c o n t e x t t h a t 
c e r t a i n words have been i n a d v e r t e n t l y 
o m i t t e d from a s t a t u t e , the c o u r t may 
s u p p l y such words as are n e c e s s a r y t o 
complete the sense, and t o e x p r e s s the 
l e g i s l a t i v e i n t e n t , but i t cannot s u p p l y 
words p u r p o s e l y o m i t t e d , and s h o u l d s u p p l y 
an o m i s s i o n o n l y when the o m i s s i o n i s 
p a l p a b l e and the o m i t t e d word p l a i n l y 
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i n d i c a t e d by the c o n t e x t ; and words w i l l 
not be added except when n e c e s s a r y t o make 
the s t a t u t e conform t o the obvious i n t e n t 
of the l e g i s l a t u r e or p r e v e n t the a c t from 
b e i n g absurd; and where the l e g i s l a t i v e 
i n t e n t can be a c c u r a t e l y determined because 
of the o m i s s i o n , the c o u r t cannot add words 
so as t o ex p r e s s what might or might not be 
i n t e n d e d . ' 

" S t a t e v. Calumet & H e c l a C o n s o l . Copper Co., 259 
A l a . 225, 232, 66 So. 2d 726 (1953) . We do not f i n d 
t h a t the [FDA] w i l l be ren d e r e d a b s u r d , or i t s 
purpose d e f e a t e d , or the l e g i s l a t i v e i n t e n t 
o b s t r u c t e d by e n f o r c i n g a l i t e r a l i n t e r p r e t a t i o n of 
i t . I f the l e g i s l a t u r e had i n t e n d e d t h a t the 
r e q u i s i t e term of p r o b a t i o n a r y employment be 
c o n s e c u t i v e or c o n t i n u o u s , i t would have so s t a t e d . 
There i s no language w i t h i n the t e x t of the [FDA] t o 
supp o r t the c o n s t r u c t i o n r e q u i r i n g t h r e e c o n s e c u t i v e 
years of p r o b a t i o n a r y s e r v i c e from the date of the 
employee's i n i t i a l employment." 

C l a y t o n , 552 So. 2d a t 154-55. 

S i m i l a r l y , w i t h r e g a r d t o the i s s u e i n t h i s case, the FDA 

does not s p e c i f y t h a t an employee must work a t the same two-

year e d u c a t i o n a l i n s t i t u t i o n f o r t h r e e y e a r s i n o r d e r t o 

a t t a i n n o n p r o b a t i o n a r y s t a t u s . In c o n t r a s t , the Teacher 

Tenure A c t s p e c i f i c a l l y r e q u i r e s a t e a c h e r t o be employed " i n 

the same county or c i t y s c h o o l system" f o r t h r e e c o n s e c u t i v e 

years i n o r d e r t o a c h i e v e c o n t i n u i n g - s e r v i c e s t a t u s . § 16-24-

2 ( a ) . J u s t l i k e the c o u r t i n C l a y t o n , "[w]e do not f i n d t h a t 

the [FDA] w i l l be r e n d e r e d absurd, or i t s purpose d e f e a t e d , or 
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the l e g i s l a t i v e i n t e n t o b s t r u c t e d by e n f o r c i n g a l i t e r a l 

i n t e r p r e t a t i o n of i t . " 552 So. 2d a t 154. A c c o r d i n g l y , we 

c onclude t h a t the c i r c u i t c o u r t c o r r e c t l y d e t e r m i n e d t h a t the 

f a c t t h a t Jordan had not worked f o r a s i n g l e two-year 

e d u c a t i o n a l i n s t i t u t i o n f o r t h r e e y e a rs d i d not p r o h i b i t him 

from a t t a i n i n g n o n p r o b a t i o n a r y s t a t u s . 

Franks argues t h a t the A L J , q u o t i n g H u l c h e r v. Taunton, 

388 So. 2d 1203, 1206 ( A l a . 1980), c o r r e c t l y c o n c l u d e d t h a t 

the Alabama Supreme Court "has m a i n t a i n e d t h a t [ , ] based upon 

the s t a t u t o r y s t r u c t u r e of the Alabama p o s t s e c o n d a r y 

i n s t i t u t i o n s , those i n s t i t u t i o n s do 'not o p e r a t e as one system 

f o r the purpose of t e n u r e ' " and t h a t the H u l c h e r 

" i n t e r p r e t a t i o n " has not been changed s i n c e t h a t case was 

d e c i d e d . In H u l c h e r , the i s s u e whether the s t a t e ' s t r a d e and 

t e c h n i c a l s c h o o l s a c t e d i n d e p e n d e n t l y or as one e mploying 

e n t i t y was c r u c i a l t o the d e t e r m i n a t i o n of whether the 

p l a i n t i f f had a t t a i n e d t e n u r e s t a t u s under a r e s o l u t i o n p a s sed 

by the S t a t e Board of E d u c a t i o n a d o p t i n g p r o v i s i o n s of the 

Teacher Tenure A c t , which, as n oted e a r l i e r , r e q u i r e s t h a t an 

employee be employed f o r t h r e e y e a rs i n the "same county or 

c i t y s c h o o l system" i n o r d e r t o o b t a i n c o n t i n u i n g - s e r v i c e 

9 



2080520 

s t a t u s under t h a t a c t . However, a l s o as noted e a r l i e r , the 

FDA does not c o n t a i n the same language as the Teacher Tenure 

A c t ; r a t h e r , the FDA r e f e r s t o " a l l persons employed by ... 

two-year e d u c a t i o n a l i n s t i t u t i o n s under the c o n t r o l and 

a u s p i c e s of the S t a t e Board of E d u c a t i o n . " A l a . Code 1975, § 

36-26-100. No p r o v i s i o n i n the FDA i n d i c a t e s any l e g i s l a t i v e 

i n t e n t t o l i m i t the a p p l i c a b i l i t y of the FDA t o o n l y employees 

who have worked a t the same two-year c o l l e g e f o r t h r e e y e a r s . 

Hence, H u l c h e r i s i n a p p l i c a b l e i n t h i s case. 

Franks a l s o argues t h a t t h i s c o u r t ' s d e c i s i o n i n H o l l a n d  

v. Pearson, s u p r a , l e n d s s u p p o r t t o h i s argument. In H o l l a n d , 

however, t h i s c o u r t d i d not r e a c h the i s s u e whether an 

aggregate t h r e e y e a r s ' employment i n m u l t i p l e two-year 

c o l l e g e s q u a l i f i e s an employee f o r n o n p r o b a t i o n a r y s t a t u s 

because the employee a t i s s u e i n H o l l a n d had not spent t h r e e 

years employed by v a r i o u s two-year c o l l e g e s . So. 3d a t 

. I n s t e a d , a p o r t i o n of the employee's p e r t i n e n t t h r e e -

year employment h i s t o r y had been spent wo r k i n g d i r e c t l y f o r 

the S t a t e Department of E d u c a t i o n , which i s not a "two-year 

e d u c a t i o n a l i n s t i t u t i o n . " So. 3d a t . Thus, our 

h o l d i n g i n H o l l a n d does not a p p l y i n t h i s case. 
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Franks next argues t h a t he was not bound t o f o l l o w the 

s t a t u t o r y g u i d e l i n e s r e g a r d i n g the d i s m i s s a l of employees 

p r o t e c t e d by the FDA because, he says, Jordan's "temporary" 

employment was not t e r m i n a t e d b u t , i n s t e a d , s i m p l y e x p i r e d . 

Franks a s s e r t e d t h a t argument b e f o r e the AL J , but the A L J d i d 

not render a d e c i s i o n as t o t h a t argument; i n s t e a d , the A L J 

d i s m i s s e d the case e x c l u s i v e l y on the ground t h a t Jordan had 

not been employed by the same two-year e d u c a t i o n a l i n s t i t u t i o n 

f o r t h r e e y e a r s . L i k e w i s e , the c i r c u i t c o u r t d i d not make a 

r u l i n g on t h a t i s s u e . Hence, under our l i m i t e d scope of 

rev i e w , we cannot r e a c h the m e r i t s of t h a t argument. See, 

e.g., H o l l a n d , So. 3d a t . We note, however, t h a t 

n o t h i n g i n our o p i n i o n s h o u l d be c o n s t r u e d as p r e v e n t i n g the 

A L J from a d d r e s s i n g t h a t argument on remand. 

F i n a l l y , Franks argues t h a t the c i r c u i t c o u r t exceeded 

i t s a u t h o r i t y by not o n l y quashing the ALJ's d e c i s i o n , but by 

a l s o o r d e r i n g t h a t the t e r m i n a t i o n of Jordan's employment be 

r e s c i n d e d and t h a t Jordan be awarded backpay. We agree. 

"'"[T]he o n l y m a t t e r t o be determined [on c e r t i o r a r i review] 

i s the quash i n g or the a f f i r m a t i o n of the p r o c e e d i n g s brought 

up f o r r e v i e w . " ' " G.W. v. Dale County Dep't of Human Res., 

11 
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939 So. 2d 931, 934 n.4 ( A l a . C i v . App. 2006) ( q u o t i n g C i t y of  

Birmingham v. Southern B e l l T e l . & T e l . Co., 203 A l a . 251, 

252, 82 So. 519, 520 (1919)). Pursuant t o the c i r c u i t c o u r t ' s 

l i m i t e d s t a n d a r d of re v i e w , the o n l y i s s u e b e f o r e the c i r c u i t 

c o u r t was whether the A L J had e r r e d i n d i s m i s s i n g Jordan's 

a p p e a l on the ground t h a t Jordan had not been employed by the 

same two-year e d u c a t i o n a l i n s t i t u t i o n f o r t h r e e y e a r s . By 

c o r r e c t l y d e t e r m i n i n g t h a t the A L J had e r r e d i n i t s l e g a l 

c o n c l u s i o n , the o n l y remedy the c i r c u i t c o u r t c o u l d render 

under a p e t i t i o n f o r a common-law w r i t of c e r t i o r a r i was t o 

d e c l a r e t h a t e r r o r , quash the d i s m i s s a l , and remand the case 

t o the A L J f o r f u r t h e r p r o c e e d i n g s . The c i r c u i t c o u r t 

exceeded the scope of i t s r e v i e w by o r d e r i n g f u r t h e r r e l i e f . 

C o n c l u s i o n 

Based on the f o r e g o i n g , we r e v e r s e the c i r c u i t c o u r t ' s 

judgment t o the e x t e n t t h a t i t o r d e r e d t h a t the t e r m i n a t i o n of 

Jordan's employment be r e s c i n d e d and t h a t Jordan be awarded 

backpay. We o t h e r w i s e a f f i r m the judgment of the c i r c u i t 

c o u r t . The c i r c u i t c o u r t i s d i r e c t e d t o remand the case t o 

the A L J f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

12 
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AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Bryan, J . , concurs s p e c i a l l y . 
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BRYAN, Judge, c o n c u r r i n g s p e c i a l l y . 

I t seems t o d e f y l o g i c t h a t an employee who agrees t o 

"temporary" p o s i t i o n s w i l l a c h i e v e "permanent," 

n o n p r o b a t i o n a r y s t a t u s by merely r e m a i n i n g employed i n those 

temporary p o s i t i o n s f o r a t o t a l of t h r e e y e a r s . However, 

based on the w e l l - r e a s o n e d a n a l y s i s of the main o p i n i o n and 

the a u t h o r i t i e s c i t e d t h e r e i n , I am c o m p e l l e d t o concur. 
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