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Dr. Stephen F r a n k s , as p r e s i d e n t of C e n t r a l Alabama 

Community C o l l e g e , a p p e a l s from a judgment of the Montgomery 

C i r c u i t C o u r t g r a n t i n g Andrew Jordan's p e t i t i o n f o r a common-

law w r i t of c e r t i o r a r i t o the a d m i n i s t r a t i v e law judge ("the 

A L J " ) i n a p r o c e e d i n g brought p u r s u a n t t o the F a i r D i s m i s s a l 

A c t , § 36-26-100 e t seq., A l a . Code 1975 ("the FDA"). We 

r e v e r s e the judgment. 

F a c t s and P r o c e d u r a l H i s t o r y 

I n August 2002, Trenholm S t a t e T e c h n i c a l C o l l e g e h i r e d 

Jordan as i t s " I n t e r i m D i r e c t o r of A c c o u n t i n g . " Jordan 

v o l u n t a r i l y r e s i g n e d from t h a t p o s i t i o n i n August 2003, and, 

i n September 2003, Jordan began w o r k i n g f o r Snead S t a t e 

Community C o l l e g e as the temporary d i r e c t o r of f i n a n c i a l 

s e r v i c e s . Jordan worked a t Snead S t a t e f o r one year u n t i l h i s 

temporary p o s i t i o n e x p i r e d . I n August 2004, C e n t r a l Alabama 

Community C o l l e g e o f f e r e d Jordan a temporary p o s i t i o n as i t s 

b u s i n e s s manager u n t i l the p o s i t i o n c o u l d be a d v e r t i s e d . 

C e n t r a l Alabama s u b s e q u e n t l y extended Jordan's appointment 

t h r e e t i m e s , u n t i l n o t i f y i n g Jordan on June 27, 2007, t h a t h i s 

temporary employment would t e r m i n a t e on August 15, 2007. At 

t h a t time, Jordan had spent over f o u r y e a r s i n the 
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p o s t s e c o n d a r y s c h o o l system. Jordan appealed the d e c i s i o n t o 

t e r m i n a t e h i s employment t o the C h i e f A d m i n i s t r a t i v e Law Judge 

of the O f f i c e of A d m i n i s t r a t i v e H e a r i n g s i n the D i v i s i o n of 

A d m i n i s t r a t i v e Law Judges of the O f f i c e of the A t t o r n e y 

G e n e r a l . See § 36-26-115, A l a . Code 1975. 

The A L J a s s i g n e d t o hear Jordan's a p p e a l o r d e r e d the 

p a r t i e s t o f i l e b r i e f s r e g a r d i n g whether C e n t r a l Alabama had 

c o m p l i e d w i t h the due-process r e q u i r e m e n t s of the FDA. On 

January 9, 2008, the A L J d i s m i s s e d Jordan's a p p e a l , 

e s s e n t i a l l y c o n c l u d i n g t h a t Jordan had not reached 

n o n p r o b a t i o n a r y s t a t u s a t the time C e n t r a l Alabama t e r m i n a t e d 

h i s employment and, t h u s , t h a t he was not e n t i t l e d t o the 

n o t i c e and h e a r i n g p r o t e c t i o n s a f f o r d e d t o n o n p r o b a t i o n a r y 

employees i n the FDA. On January 29, 2008, Jordan f i l e d a 

"motion t o r e c o n s i d e r " ; the A L J d e n i e d t h a t motion on the 

b a s i s of l a c k of j u r i s d i c t i o n on January 30, 2008. On 

Fe b r u a r y 8, 2008, Jordan f i l e d a p e t i t i o n f o r a common-law 

w r i t of c e r t i o r a r i i n the Montgomery C i r c u i t C o u r t . 

On January 29, 2009, the c i r c u i t c o u r t i s s u e d a w r i t of 

c e r t i o r a r i t o the A L J , s t a t i n g t h a t the A L J had e r r e d i n 

h o l d i n g t h a t Jordan was not a n o n p r o b a t i o n a r y employee a t the 
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time h i s employment was t e r m i n a t e d . S p e c i f i c a l l y , the c i r c u i t 

c o u r t c o n c l u d e d t h a t the FDA g e n e r a l l y r e q u i r e s an employee t o 

a t t a i n t h r e e y e a r s of s e r v i c e and t h a t employment w i t h v a r i o u s 

two-year e d u c a t i o n i n s t i t u t i o n s may be aggregated t o meet t h a t 

r e q u i r e m e n t . The c i r c u i t c o u r t found t h a t Jordan had a c h i e v e d 

n o n p r o b a t i o n a r y s t a t u s when c o n s i d e r i n g h i s employment p e r i o d s 

a t Trenholm S t a t e and Snead S t a t e a l o n g w i t h h i s employment 

p e r i o d a t C e n t r a l Alabama. The c i r c u i t c o u r t g r a n t e d the w r i t 

of c e r t i o r a r i , o r d e r e d the A L J t o r e s c i n d the t e r m i n a t i o n of 

Jordan's employment, and awarded Jordan backpay " w i t h o u t 

r e g a r d t o any m i t i g a t i o n on [ J o r d a n ' s ] p a r t . " On March 3, 

2009, Franks f i l e d a n o t i c e of appe a l t o t h i s c o u r t . 

S t a n d a r d of Review 

"In South Alabama S k i l l s T r a i n i n g C o n s o r t i u m v.  
Ford, 997 So. 2d 309, 324 ( A l a . C i v . App. 2008), 
t h i s c o u r t h e l d t h a t a p a r t y a g g r i e v e d by an ALJ's 
d e t e r m i n a t i o n as t o whether someone i s an employee 
co v e r e d by the FDA may seek r e v i e w of t h a t 
d e t e r m i n a t i o n by way of a p e t i t i o n f o r a common-law 
w r i t of c e r t i o r a r i f i l e d i n the c i r c u i t c o u r t . 

"'The c i r c u i t c o u r t ' s s t a n d a r d of 
r e v i e w of a p e t i t i o n f o r a common-law w r i t 
of c e r t i o r a r i i s w e l l s e t t l e d . On common-
law c e r t i o r a r i r e v i e w , the c i r c u i t c o u r t ' s 
"scope of r e v i e w was l i m i t e d t o d e t e r m i n i n g 
i f the [ALJ's] d e c i s i o n ... was s u p p o r t e d 
by l e g a l e v i d e n c e and i f the law had been 
c o r r e c t l y a p p l i e d t o the f a c t s . " Evans v. 
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C i t y of H u n t s v i l l e , 580 So. 2d 1323, 1325 
( A l a . 1991). " I n a d d i t i o n , the c o u r t was 
r e s p o n s i b l e f o r r e v i e w i n g the r e c o r d t o 
ensure t h a t the fundamental r i g h t s of the 
p a r t i e s , i n c l u d i n g the r i g h t t o due 
p r o c e s s , had not been v i o l a t e d . " I d . 
"Questions of f a c t or weight or s u f f i c i e n c y 
of the ev i d e n c e w i l l not be rev i e w e d on 
c e r t i o r a r i . " P e r s o n n e l Bd. of J e f f e r s o n  
County v. B a i l e y , So 
C i v . App. 1985) . 

475 So. 2d 863, 868 ( A l a . 

"'"'"[A] common-law w r i t of 
c e r t i o r a r i extends o n l y t o 
q u e s t i o n s t o u c h i n g t h e 
j u r i s d i c t i o n of the s u b o r d i n a t e 
t r i b u n a l and the l e g a l i t y of i t s 
p r o c e e d i n g s . The a p p r o p r i a t e 
o f f i c e of the w r i t i s t o c o r r e c t 
e r r o r s of law apparent on the 
fac e of the r e c o r d . C o n c l u s i o n s 
of f a c t cannot be revi e w e d , 
u n l e s s s p e c i a l l y a u t h o r i z e d by 
s t a t u t e . The t r i a l i s not de novo 
but on the r e c o r d ; and the o n l y 
m a t t e r t o be determined i s the 
qua s h i n g or the a f f i r m a t i o n of 
the p r o c e e d i n g s brought up f o r 
r e v i e w . " ' " 

"'G.W. v. Dale County Dep't of Human Res., 
939 So. 2d 931, 934 n.4 ( A l a . C i v . App. 
2006) ( q u o t i n g C i t y of Birmingham v.  
Southern B e l l T e l . & T e l . Co., 203 A l a . 
251, 252, 82 So. 519, 520 (1919), q u o t i n g 
i n t u r n P o s t a l T e l . Co. v. Minderhout, 195 
A l a . 420, 71 So. 91 (1916)). " T h i s c o u r t ' s 
scope of a p p e l l a t e r e v i e w i s the same as 
t h a t of the c i r c u i t c o u r t . " C o l b e r t County  
Bd. of Educ. v. Johnson, 652 So. 2d 274, 
276 ( A l a . C i v . App. 1994).'" 

"Ford, 997 So. 2d a t 324." 

H o l l a n d v. Pearson, 20 So. 3d 120, 122 ( A l a . C i v . App. 2008). 

5 



2080520 

D i s c u s s i o n 

Franks p r i m a r i l y argues on appeal t h a t an employee 

co v e r e d by the FDA can o n l y r e a c h " n o n p r o b a t i o n a r y " s t a t u s 

a f t e r t h r e e years of employment w i t h the same two-year 

e d u c a t i o n a l i n s t i t u t i o n . Based on t h a t argument, Franks 

m a i n t a i n s t h a t , because Jordan d i d not s a t i s f y the r e q u i s i t e 

t h r e e - y e a r employment p e r i o d w h i l e employed by C e n t r a l 

Alabama, he d i d not a t t a i n " n o n p r o b a t i o n a r y " s t a t u s . Jordan, 

on the o t h e r hand, a s s e r t s t h a t the t h r e e - y e a r p r o b a t i o n a r y 

p e r i o d commences on the date of the i n i t i a l employment of a 

cove r e d employee by any two-year e d u c a t i o n a l i n s t i t u t i o n . As 

a r e s u l t , Jordan a s s e r t s , he s h o u l d be c o n s i d e r e d a 

n o n p r o b a t i o n a r y employee because he has been employed by 

v a r i o u s two-year c o l l e g e s f o r over t h r e e y e a r s . 

The FDA e s t a b l i s h e s a comprehensive s t a t u t o r y scheme 

g o v e r n i n g the t e r m i n a t i o n of the employment of nonteachers 

employed by two-year e d u c a t i o n a l i n s t i t u t i o n s by s e t t i n g out 

the s u b s t a n t i v e r i g h t s of such employees and the p r o c e d u r e s t o 

be f o l l o w e d t o p r o t e c t those r i g h t s . See A c t . No. 83-644, 

A l a . A c t s 1983. In g e n e r a l , the FDA c a t e g o r i z e s c o v e r e d 

employees i n t o two groups -- p r o b a t i o n a r y employees and 
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n o n p r o b a t i o n a r y employees. See § 36-26-101, A l a . Code 1975. 

The employment of a p r o b a t i o n a r y employee may be t e r m i n a t e d a t 

any time d u r i n g h i s or her p r o b a t i o n a r y p e r i o d by w r i t t e n 

n o t i c e d e l i v e r e d t o the employee a t l e a s t 15 days b e f o r e the 

e f f e c t i v e t e r m i n a t i o n d a t e . § 36-26-101(c), A l a . Code 1975. 

On the o t h e r hand, the employment of n o n p r o b a t i o n a r y employees 

may be t e r m i n a t e d o n l y f o r "good and j u s t causes." § 36-26¬

102, A l a . Code 1975. Furthermore, the employment of 

n o n p r o b a t i o n a r y employees may be t e r m i n a t e d o n l y a c c o r d i n g t o 

the p r o c e d u r e s p r o v i d e d i n §§ 36-26-103 and 36-26-104, A l a . 

Code 1975, which r e q u i r e , among o t h e r t h i n g s , w r i t t e n n o t i c e 

of the reasons f o r the proposed t e r m i n a t i o n and the f a c t s 

s u p p o r t i n g those reasons, the o p p o r t u n i t y t o c o n f e r w i t h the 

employing a u t h o r i t y b e f o r e the a c t u a l t e r m i n a t i o n , w r i t t e n 

n o t i c e of the t e r m i n a t i o n , the r i g h t t o c o n t e s t the 

t e r m i n a t i o n i n a de novo h e a r i n g b e f o r e a h e a r i n g o f f i c e r , and 

the r i g h t t o appea l any adverse d e c i s i o n of the h e a r i n g 

o f f i c e r t o t h i s c o u r t . 

The d e t e r m i n a t i o n whether an employee s h o u l d be 

c l a s s i f i e d as a p r o b a t i o n a r y employee or a n o n p r o b a t i o n a r y 
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employee depends e n t i r e l y on the language of the FDA. The FDA 

s p e c i f i c a l l y p r o v i d e s : 

" A l l employees as d e f i n e d i n S e c t i o n 36-26-100[, 
A l a . Code 1975,] s h a l l be deemed employed on a 
p r o b a t i o n a r y s t a t u s f o r a p e r i o d not t o exceed t h r e e 
y e a r s from the date of h i s or her i n i t i a l 
employment, or a l e s s e r p e r i o d which may be f i x e d by 
the employing a u t h o r i t y . " 

§ 36-26-101(a), A l a . Code 1975. I t a l s o p r o v i d e s t h a t 

"[u]pon the c o m p l e t i n g by the employee of s a i d 
p r o b a t i o n a r y p e r i o d , s a i d employee s h a l l be deemed 
employed on a n o n p r o b a t i o n a r y s t a t u s " 

§ 36-26-102, A l a . Code 1975. The p l a i n language of the 

f o r e g o i n g p r o v i s i o n s i n d i c a t e s t h a t employees c o v e r e d by the 

FDA remain i n a p r o b a t i o n a r y s t a t u s f o r t h r e e y e a r s from the 

date of t h e i r i n i t i a l employment, u n l e s s the employing 

a u t h o r i t y f i x e s a s h o r t e r p e r i o d , a t which p o i n t the employee 

a t t a i n s n o n p r o b a t i o n a r y s t a t u s . See IMED Corp. v. Systems  

Eng'g A s s o c s . Corp., 602 So. 2d 344, 346 ( A l a . 1992) ( h o l d i n g 

t h a t , i n c o n s t r u i n g a s t a t u t e , "where p l a i n language i s used 

a c o u r t i s bound t o i n t e r p r e t t h a t language t o mean e x a c t l y 

what i t s a y s " ) . 

The l e g i s l a t u r e d i d not d e f i n e the term "employing 

a u t h o r i t y , " but the c o n t e x t i n which t h a t term i s used i n the 

FDA r e v e a l s i t s meaning. See Bean Dredging, L.L.C. v. Alabama 

8 



2080520 

Dep't of Revenue, 855 So. 2d 513, 517 ( A l a . 2003) ( " s t a t u t o r y 

language depends on c o n t e x t " ) . S e c t i o n 36-26-100 d e f i n e s 

"employees" c o v e r e d by the FDA as 

" a l l p ersons employed by county and c i t y boards of 
e d u c a t i o n , two-year e d u c a t i o n a l i n s t i t u t i o n s under  
the c o n t r o l and a u s p i c e s of the S t a t e Board of  
E d u c a t i o n , the Alabama I n s t i t u t e f o r Deaf and B l i n d , 
i n c l u d i n g p r o d u c t i o n workers a t the Alabama 
I n d u s t r i e s f o r the B l i n d , and e d u c a t i o n a l and 
c o r r e c t i o n a l i n s t i t u t i o n s under the c o n t r o l and 
a u s p i c e s of the Alabama Department of Youth 
S e r v i c e s , who are so employed by any of these 
employers as bus d r i v e r s , lunchroom or c a f e t e r i a 
w o r kers, maids and j a n i t o r s , c u s t o d i a n s , maintenance 
p e r s o n n e l , s e c r e t a r i e s and c l e r i c a l a s s i s t a n t s , 
f u l l - t i m e i n s t r u c t o r s as d e f i n e d by the S t a t e Board 
of E d u c a t i o n , s u p e r v i s o r s , and a l l o t h e r persons not 
o t h e r w i s e c e r t i f i e d by the S t a t e Board of 
E d u c a t i o n . " 

(Emphasis added.) S e c t i o n 36-26-101(b), A l a . Code 1975, 

p r o v i d e s t h a t , " [ d ] u r i n g s a i d p r o b a t i o n a r y p e r i o d , the 

employing a u t h o r i t y s h a l l cause the employee's performance t o 

be e v a l u a t e d . " S e c t i o n 36-26-101(c) p r o v i d e s : 

"At any time d u r i n g the employee's p r o b a t i o n a r y 
p e r i o d , the employing a u t h o r i t y may remove an 
employee by f u r n i s h i n g s a i d employee w r i t t e n 
n o t i f i c a t i o n a t l e a s t 15 days p r i o r t o the e f f e c t i v e 
day of t e r m i n a t i o n . " 

The l e g i s l a t u r e e v i d e n t l y i n t e n d e d the term "employing 

a u t h o r i t y " as a s h o r t h a n d r e f e r e n c e t o those e n t i t i e s 

d e s i g n a t e d i n § 36-26-100, which e n t i t i e s are g i v e n the duty 
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t o e v a l u a t e the performance o f employees d u r i n g the 

p r o b a t i o n a r y p e r i o d , the a u t h o r i t y t o reduce the p r o b a t i o n a r y 

p e r i o d , and the r i g h t t o t e r m i n a t e summarily the employment of 

p r o b a t i o n a r y employees as o u t l i n e d i n § 36-26-101(c). 

Jordan m a i n t a i n s t h a t , because the S t a t e Board of 

E d u c a t i o n r e s e r v e s the r i g h t of c o n t r o l over the employees of 

a l l the two-year c o l l e g e s , under the common-law d e f i n i t i o n of 

"employer," see Ware v. Timmons, 954 So. 2d 545, 550 ( A l a . 

2006), the S t a t e Board of E d u c a t i o n s h o u l d be c o n s i d e r e d those 

employees' "employing a u t h o r i t y . " That argument c o m p l e t e l y 

o v e r l o o k s the f a c t t h a t the l e g i s l a t u r e d i d not d e s i g n a t e the 

S t a t e Board of E d u c a t i o n as an e n t i t y c o v e r e d by the FDA i n § 

36-26-100. In § 36-26-100, the l e g i s l a t u r e r e c o g n i z e d t h a t 

the two-year c o l l e g e s operate "under the c o n t r o l and a u s p i c e s 

of the S t a t e Board of E d u c a t i o n , " but i t s p e c i f i c a l l y 

e s t a b l i s h e d t h a t o n l y those employees "employed by ... [the] 

two-year e d u c a t i o n a l i n s t i t u t i o n s " would be cov e r e d by the 

FDA. The l e g i s l a t u r e has d e c l a r e d t h a t , d e s p i t e the r i g h t of 

c o n t r o l e x e r c i s e d by the S t a t e Board of E d u c a t i o n over the 

two-year c o l l e g e s , persons wo r k i n g f o r the two-year c o l l e g e s 
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are t o be c o n s i d e r e d employees of the two-year c o l l e g e s f o r 

the purposes of the FDA. 

In H o l l a n d v. Pearson, s u p r a , t h i s c o u r t r e c o g n i z e d t h a t 

the employees of the Department of P o s t s e c o n d a r y E d u c a t i o n do 

not q u a l i f y f o r the p r o t e c t i o n of the FDA because the 

l e g i s l a t u r e d i d not l i s t the Department i n § 36-26-100. 20 

So. 3d a t 124. The h o l d i n g i n H o l l a n d i n d i c a t e s t h a t , u n l e s s 

a p a r t i c u l a r e n t i t y i s l i s t e d i n § 36-26-100, i t s employees 

w i l l not be c o v e r e d by the FDA. A p p l y i n g t h a t r e a s o n i n g t o 

t h i s case, i f Jordan's argument i s c o r r e c t , then he would be 

an employee of the S t a t e Board of E d u c a t i o n , an e n t i t y not 

l i s t e d i n § 36-26-100. Hence, Jordan would have no 

s u b s t a n t i v e or p r o c e d u r a l employment r i g h t s under the FDA. 

The l e g i s l a t u r e p l a i n l y d i d not i n t e n d such an outcome. 

Because the l e g i s l a t u r e r e j e c t e d the n o t i o n t h a t 

employees of two-year e d u c a t i o n a l i n s t i t u t i o n s s h o u l d be 

t r e a t e d as b e i n g employed by a s i n g l e e n t i t y , the S t a t e Board 

of E d u c a t i o n , i t f o l l o w s t h a t the l e g i s l a t u r e i n t e n d e d t h a t 

each s e p a r a t e two-year e d u c a t i o n a l i n s t i t u t i o n would be 

c o n s i d e r e d an "employing a u t h o r i t y " f o r the purposes of the 

FDA. As such, each two-year c o l l e g e has the duty t o e v a l u a t e 
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i t s employees d u r i n g the p r o b a t i o n a r y p e r i o d , the power t o 

l e s s e n the p r o b a t i o n a r y p e r i o d , and the r i g h t t o t e r m i n a t e the 

employment of p r o b a t i o n a r y employees a t w i l l w i t h s u f f i c i e n t 

n o t i c e . Those s t a t u t o r y r i g h t s and o b l i g a t i o n s would be 

d e f e a t e d by a c o n s t r u c t i o n of the FDA a l l o w i n g employees t o 

aggregate p e r i o d s of employment from s t i n t s a t o t h e r two-year 

c o l l e g e s . 

For example, i f an employee had a c h i e v e d n o n p r o b a t i o n a r y 

s t a t u s a t the f i r s t two-year c o l l e g e f o r which he or she 

worked, t h a t employee a u t o m a t i c a l l y would become a 

n o n p r o b a t i o n a r y employee upon b e i n g h i r e d by a subsequent two-

year c o l l e g e , a l t h o u g h t h a t subsequent c o l l e g e had never been 

g i v e n the o p p o r t u n i t y t o determine whether the employee 

m e r i t e d n o n p r o b a t i o n a r y s t a t u s . That employee i n s t a n t l y would 

a t t a i n s u b s t a n t i v e and p r o c e d u r a l employment r i g h t s p r e v e n t i n g 

h i s or her new employing a u t h o r i t y from t e r m i n a t i n g h i s or her 

employment at w i l l . In cases i n which an employee p r e v i o u s l y 

has worked two y e a r s f o r one two-year e d u c a t i o n a l i n s t i t u t i o n , 

t h a t employee s u b s e q u e n t l y would a t t a i n n o n p r o b a t i o n a r y s t a t u s 

w i t h i n a year of h i s or her i n i t i a l date of employment w i t h 

another two-year e d u c a t i o n a l i n s t i t u t i o n , a u t o m a t i c a l l y 
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l e s s e n i n g the p r o b a t i o n a r y p e r i o d and t h e r e b y d i v e s t i n g the 

new employing a u t h o r i t y of i t s r i g h t t o a t h r e e - y e a r 

e v a l u a t i o n p e r i o d . We must presume t h a t , i n e n a c t i n g the FDA, 

the l e g i s l a t u r e i n t e n d e d each p a r t of the a c t t o have e f f e c t , 

and we must a v o i d a c o n s t r u c t i o n t h a t r e n d e r s any p a r t of i t 

i n e f f e c t i v e . Ex p a r t e D.B., 975 So. 2d 940, 954 ( A l a . 2007) 

("'"'A s t a t u t e s h o u l d be c o n s t r u e d so t h a t e f f e c t i s g i v e n t o 

a l l i t s p r o v i s i o n s , so t h a t no p a r t w i l l be i n o p e r a t i v e or 

s u p e r f l u o u s , v o i d or i n s i g n i f i c a n t , and so t h a t one s e c t i o n 

w i l l not d e s t r o y another u n l e s s the p r o v i s i o n i s the r e s u l t of 

obvious m i s t a k e or e r r o r . ' " ' Ex p a r t e W i l s o n , 854 So. 2d 1106, 

1110 ( A l a . 2002) ( q u o t i n g Ex p a r t e Welch, 519 So. 2d 517, 519 

( A l a . 1987), q u o t i n g i n t u r n 2A Norman J . S i n g e r , S u t h e r l a n d  

S t a t u t e s and S t a t u t o r y C o n s t r u c t i o n § 46.06 (4th ed. 

1 9 8 4 ) ) . " ) . 

The r e a d i n g advocated by Jor d a n , and a c c e p t e d by the 

c i r c u i t c o u r t , r e q u i r i n g employment p e r i o d s from employment 

w i t h any employing a u t h o r i t y t o be c o n s i d e r e d when d e t e r m i n i n g 

n o n p r o b a t i o n a r y s t a t u s , would a l s o e n t i t l e employees of 

employing a u t h o r i t i e s o t h e r than two-year e d u c a t i o n a l 

i n s t i t u t i o n s t o aggregate t h e i r employment p e r i o d s . For 
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example, persons f o r m e r l y employed by the e d u c a t i o n a l and 

c o r r e c t i o n a l i n s t i t u t i o n s under the c o n t r o l and a u s p i c e s of 

the Alabama Department of Youth S e r v i c e s who f i n d subsequent 

employment a t a two-year e d u c a t i o n a l i n s t i t u t i o n would be 

a l l o w e d t o t a c k on t h e i r p r i o r employment e x p e r i e n c e t o a t t a i n 

n o n p r o b a t i o n a r y s t a t u s i n a w h o l l y d i f f e r e n t employment a r e a . 

We cannot presume t h a t the l e g i s l a t u r e e n v i s i o n e d such a 

r e s u l t . See C i t y of Bessemer v. M c C l a i n , 957 So. 2d 1061, 

1073 ( A l a . 2006) ( h o l d i n g t h a t c o n s t r u c t i o n of s t a t u t e t h a t 

l e a d s t o r e s u l t s t h a t are i n c o n s i s t e n t w i t h purposes of 

s t a t u t e s h o u l d be a v o i d e d ) . 

We acknowledge t h a t the FDA i s h a r d l y a model o f 

l e g i s l a t i v e c l a r i t y , B o l t o n v. Board of S c h o o l Commissioners  

of M o b i l e County, 514 So. 2d 820, 824 ( A l a . 1987); however, 

the v a g a r i e s w i t h i n the FDA do not a u t h o r i z e the c o u r t s t o 

i n t e r p r e t the law so as t o r e a c h an i l l o g i c a l or u n r e a s o n a b l e 

r e s u l t . Woodham v. Alabama A v i a t i o n & Tech. C o l l . , 537 So. 2d 

934, 936 ( A l a . C i v . App. 1988). We must presume the 

l e g i s l a t u r e i n t e n d e d a r a t i o n a l r e s u l t . John Deere Co. v.  

Gamble, 523 So. 2d 95, 100 ( A l a . 1988). I t i s apparent t o 

t h i s c o u r t t h a t the l e g i s l a t u r e i n t e n d e d t h a t an employing 
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a u t h o r i t y g r a n t e d s t a t u t o r y r i g h t s s h o u l d be a l l o w e d t o 

e x e r c i s e those r i g h t s as t o each and e v e r y one of i t s 

employees, not j u s t those w i t h no p r i o r e x p e r i e n c e i n co v e r e d 

employment. To p r e s e r v e those r i g h t s , and t o promote t h a t 

l e g i s l a t i v e i n t e n t , we c o n s t r u e the FDA t o p r o v i d e t h a t , when 

a co v e r e d employee l e a v e s the employment of an employing 

a u t h o r i t y , the employee, upon h i s or her s u b s e q u e n t l y b e i n g 

h i r e d by a d i f f e r e n t employing a u t h o r i t y , commences a new 

p r o b a t i o n a r y p e r i o d w i t h o u t r e f e r e n c e t o the p e r i o d s of h i s or 

her p r i o r employment. 

A p p l y i n g the law t o t h i s case, once Jordan began h i s 

employment a t C e n t r a l Alabama, a two-year e d u c a t i o n a l 

i n s t i t u t i o n under the c o n t r o l and a u s p i c e s of the S t a t e Board 

of E d u c a t i o n , a new p r o b a t i o n a r y p e r i o d commenced. Because 

the p a r t i e s agree t h a t Jordan d i d not re a c h t h r e e y e a r s of 

employment w i t h C e n t r a l Alabama b e f o r e the t e r m i n a t i o n of h i s 

employment, and because the r e c o r d c o n t a i n s no e v i d e n c e 

i n d i c a t i n g t h a t C e n t r a l Alabama s h o r t e n e d the p r o b a t i o n a r y 

p e r i o d , Jordan d i d not reach n o n p r o b a t i o n a r y s t a t u s b e f o r e the 

date of the t e r m i n a t i o n of h i s employment, n o t w i t h s t a n d i n g h i s 

t e n u r e of employment w i t h Trenholm S t a t e and Snead S t a t e . As 
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a p r o b a t i o n a r y employee, under § 36-26-101(c) Jordan c o u l d be 

d i s m i s s e d a t the w i l l of C e n t r a l Alabama upon 15 days' w r i t t e n 

n o t i c e . C e n t r a l Alabama f u l l y c o m p l i e d w i t h i t s s t a t u t o r y 

o b l i g a t i o n s t o Jordan, l e a v i n g Jordan w i t h no s t a t u t o r y r i g h t 

t o f u r t h e r p r o c e d u r e s t o c o n t e s t the t e r m i n a t i o n of h i s 

employment. 

S e c t i o n 36-26-115, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 

p a r t : 

"An employee who has a t t a i n e d n o n p r o b a t i o n a r y 
s t a t u s and has been d e n i e d a h e a r i n g ... as r e q u i r e d 
... s h a l l have the r i g h t t o appe a l d i r e c t l y t o the 
C h i e f A d m i n i s t r a t i v e Law Judge of the O f f i c e of 
A d m i n i s t r a t i v e H e a r i n g s , D i v i s i o n of A d m i n i s t r a t i v e 
Law Judges, O f f i c e of the A t t o r n e y G e n e r a l f o r 

r e l i e f . " 

J ordan attempted t o a v a i l h i m s e l f of t h a t p r o c e d u r e a f t e r 

C e n t r a l Alabama d e n i e d him a h e a r i n g r e g a r d i n g the t e r m i n a t i o n 

of h i s employment. However, as the p l a i n language of the 

s t a t u t e says, the r i g h t t o a p p e a l found i n § 36-26-115 be l o n g s 

o n l y t o n o n p r o b a t i o n a r y employees. The A L J c o r r e c t l y 

d e t ermined t h a t Jordan d i d not a t t a i n n o n p r o b a t i o n a r y s t a t u s 

w h i l e employed by C e n t r a l Alabama and, t h e r e f o r e , p r o p e r l y 

d i s m i s s e d J o r d a n ' s a p p e a l . The c i r c u i t c o u r t e r r e d i n 

g r a n t i n g the w r i t of c e r t i o r a r i o v e r t u r n i n g the d e c i s i o n of 
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the A L J . T h e r e f o r e , we r e v e r s e the judgment of the c i r c u i t 

c o u r t and remand the case w i t h i n s t r u c t i o n s f o r the c i r c u i t 

c o u r t t o v a c a t e i t s judgment and t o r e i n s t a t e the o r d e r of the 

A L J d i s m i s s i n g Jordan's a p p e a l . Based on our h o l d i n g , we 

p r e t e r m i t any d i s c u s s i o n of any o t h e r i s s u e s r a i s e d by Fra n k s . 

APPLICATION GRANTED; OPINION OF NOVEMBER 25, 2009, 

WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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