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Appeal from Baldwin Juvenile Court
(JU-2008-403.01 and CS-2005-313.01)

PER CURIAM.

On November 30, 2005, R.J.G. filed a complaint in the
Baldwin Juvenile Court ("the juvenile court") alleging that he
is the biological father of A.G. ("the child") and seeking a

judicial determination of his paternity of the child. 1In that
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complaint, R.J.G. sought to enforce his visitation rights and
to have his child-support obligation determined pursuant to
the Rule 32, Ala. R. Jud. Admin., child-support guidelines.
The juvenile court designated R.J.G.'s 2005 action as case
number "CS$S-2005-313." The child's mother, S.5.W. ("the
mother"), answered and counterclaimed; in her pleading, the
mother sought a determination of R.J.G.'s child-support
obligation and the imposition of an income-withholding order.

On August 23, 2006, the juvenile court entered a judgment
in case number CS-2005-313 in which it adjudicated R.J.G. to
be the father of the child. In the August 23, 2006, judgment,
the juvenile court ordered R.J.G. (hereinafter "the father")
to pay $617 per month in child support, to provide health and
dental insurance for the child, and to pay one-half of any
medical expenses not covered by insurance. The juvenile court
awarded the father visitation with the child and required him
to attend counseling sessions with the child.

On May 12, 2008, the mother filed a petition for a rule
nisi 1in case number CS-2005-313. The mother's rule nisi
action was designated, and it is hereinafter referred to, as

"case number CS-2005-313.01." In her petition for a rule



2080509

nisi, the mother alleged that the father had failed to pay
child support, to provide medical insurance for the child, and
to reimburse her for the child's medical expenses not covered
by insurance.

Also on May 12, 2008, the mother initiated a separate
action in the juvenile court in which she sought a judgment
terminating the father's parental rights to the child. The
termination-of-parental-rights action was assigned case number
JU-2008-403.01, and it is referred to by that case number in
this opinion.

The record demonstrates that the father received service
of process in case number CS-2005-313.01 on May 19, 2008, and
that he received service of process in case number JU-2008-
403.01 on May 27, 2008. On July 22, 2008, the mother moved
for a default judgment in case number CS-2005-313.01 and in
case number JU-2008-403.01. The juvenile court ordered that
both default-judgment motions be considered on the date of the
hearing on the merits of the mother's petitions. The juvenile
court scheduled a joint hearing on the mother's petitions in
case number CS-2005-313.01 and case number JU-2008-403.01 for

September 10, 2008.
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On September 10, 2008, the juvenile court entered orders
in case number CS-2005-313.01 and case number JU-2008-403.01
in which it noted that the mother had appeared at the
September 10, 2008, hearing, but that the father had not, and
that a Jjudgment would follow. The record on appeal
demonstrates that the mother offered ore tenus evidence at the
September 10, 2008, hearing.

On September 19, 2008, the Jjuvenile court entered a
judgment in case number CS-2005-313.01 in which it found the
father in contempt for his failure to pay certain amounts
required by the August 23, 2006, judgment entered in case
number CS-2005-313." The juvenile court entered a judgment in
favor of the mother requiring the father to pay certain
amounts 1in arrearages.

On September 23, 2008, the father filed in case number

CS-2005-313.01 a letter seeking a "continuance" of the matter;

'Tn its September 19, 2008, judgment in case number CS-
2005-313.01, the juvenile court determined that the mother was
entitled to an award of an attorney fee, but it did not
determine the amount of that fee. The failure to adjudicate
the amount of the attorney fee did not affect the finality of
the Jjudgment 1in case number CS-2005-313.01. Watson v.
Whittington Real Estate, LLC, [Ms. 2070846, Feb. 13, 2009] _

So. 3d __,  (Ala. Civ. App. 2009); Edwards v. Edwards,
999 So. 2d 393 (Ala. Civ. App. 2008).

4



2080509

in that letter to the juvenile court, the father made certain
representations regarding the reason he did not attend the
scheduled September 10, 2008, hearing. Also on September 23,
2008, the father filed in case number C3-2005-313.01 a "motion
to alter, amend, or vacate" the September 19, 2008, judgment.
On September 25, 2008, the juvenile court entered an order in
case number CS-2005-313.01 scheduling a hearing on the
father's postjudgment motion for October 17, 2008.

On September 29, 2008, the Jjuvenile court entered a
judgment in case number JU-2008-403.01 in which it terminated
the father's parental rights to the child.

On October 9, 2008, the father filed in case number CS-
2005-313.01 a motion to continue the hearing scheduled for
October 17, 2008. In that motion, the father alleged that the
mother did not oppose the requested continuance. On October
10, 2008, the juvenile court granted the father's motion to
continue filed 1in case number C$S-2005-313.01, and it
rescheduled the hearing in that case for October 23, 2008.

Also on October 9, 2008, the father filed in case number
CS-2005-313.01 a motion seeking to amend his earlier

postjudgment motion filed in that case; the father also moved
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for a new trial or to alter, amend, or vacate the judgment in
case number JU-2008-403.01. Fach of the October 9, 2008,
motions indicated that it had been filed with regard to both
case number CS-2005-313.01 and case number JU-2008-403.01. We
note, however, that the record contains no order indicating
that the two actions had been consolidated by the juvenile
court, or, other than the juvenile court's having conducted a
joint hearing, anything indicating that the juvenile court had
treated the actions as if they had been consolidated.

On October 23, 2008, the juvenile court conducted an ore
tenus hearing on the father's postjudgment motions in case
number CS-2005-313.01 and case number JU-2008-403.01. At that
hearing, the juvenile court received ore tenus evidence from
the father. Also on October 23, 2008, the juvenile court
entered an order 1in case number CS-2005-313.01 in which it
purported to deny the father's September 23, 2008,
postjudgment motion in that case. Also on October 23, 2008,
the Jjuvenile court entered a similar order on the State
Judicial Information System in case number JU-2008-403.01 in
which it denied the father's October 9, 2008, postjudgment

motion filed in that case.
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On November 6, 2008, the father filed in case number JU-
2008-403.01 a notice of appeal to the Baldwin Circuit Court;
that notice of appeal indicated that the father also intended
to appeal in case number CS-2005-313.01.7 The circuit court
later granted, pursuant to Rule 28, Ala. R. Juv. P., the
father's motion to transfer the appeal of the judgments in
case number CS-2005-313.01 and case number JU-2008-403.01 to
this court.

As an initial matter, we conclude that the father's
appeal in case number CS-2005-313.01 was not timely filed.

The timely filing of a notice of appeal is a jurisdictional

act. Graves v. Golthy, [Ms. 1070422, April 17, 2009] So.
3d , (Ala. 2009) (an untimely appeal must be dismissed
for want of jurisdiction). "[JJurisdictional matters are of

such magnitude that we take notice of them at any time and do

‘Although no formal notice of appeal was filed in case
number CS-2005-313.01, it 1is clear that the juvenile court,
the circuit court, and this court understood that the father
was attempting to appeal the judgment entered in that action.
Accordingly, we treat the notice of appeal filed in case
number JU-2008-403.01 (and also designating case number CS-
2005-313.01) as also being effective as to case number CS-
2005-313.01.
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sSo even exXx mero motu." Nunn v. Baker, 518 So. 24 711, 712

(Ala. 1987).

The juvenile court entered its judgment in case number
CS-2005-313.01 on September 19, 2008. The father filed his
postjudgment motion seeking to alter, amend, or vacate that
judgment on September 23, 2008, within the 14 days allowed by
the Rules of Juvenile Procedure. See Rule 1(B), Ala. R. Juv.
P. ("All postjudgment motions ... must be filed within 14 days
after entry of order or judgment and shall not remain pending
for more than 14 days."). A postjudgment motion filed in a
juvenile action may not remain pending for more than 14 days.
Rule 1(B), Ala. R. Juv. P. ("A postjudgment motion is deemed
denied if not ruled on within 14 days of filing."). Thus, the
father's September 23, 2008, motion filed in case number CS-
2005-313.01 was deemed denied by operation of law on October

7, 2008. Rule 1(B); T.P. v. T.J.H., 10 So. 3d 613, 614 (Ala.

Civ. App. 2008); and J.S. v. State Dep't of Human Res., 597

So. 2d 1376, 1377 (Ala. Civ. App. 1992). Although the
juvenile court purported to deny the father's postjudgment
motion in case number CS-2005-313.01 on Octocber 23, 2008, it

had lost jurisdiction over case number CS-2005-313.01 by that
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time. T.P. v. T.J.H., supra. The father had 14 days, or

until October 21, 2008, to appeal the October 7, 2008, denial
by operation of law of the postjudgment motion filed in case
number CS-2005-313.01. Rule 4(a) (3), Ala. R. App. P. (appeals
from judgments of a juvenile court must be filed within 14

days); J.S. v. State Dep't of Human Res., supra. The father

appealed on November 6, 2008, and, accordingly, that part of
his appeal pertaining to case number CS-2005-313.01 1is
untimely and is due to be dismissed. Rule 2(a) (1), Ala. R.
App. P. ("An appeal shall be dismissed if the notice of appeal
was not timely filed to 1invoke the Jjurisdiction of the
appellate court.m).

The father's appeal from the September 29, 2008, judgment
in case number JU-2008-403.01 is timely. The father filed his
postjudgment motion in that case on October 9, 2008, within
the 14 days allowed by Rule 1(B), Ala. R. Juv. P. Fourteen
days later, on October 23, 2008, the juvenile court denied
that motion. The father filed his notice of appeal of that
denial on November 6, 2008, within the 14 days allowed by Rule
4(a) (3), Ala. R. App. P., and, therefore, the appeal in case

number JU-2008-403.01 is timely.
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On appeal, the father argues that the record does not
demonstrate that the juvenile court properly considered the
factors relevant to a motion to set aside a default judgment.
We note that the father styled his October 9, 2008,
postjudgment motion as a motion for a new trial or to alter,
amend, or vacate the judgment; in other words, he styled that
motion as one filed pursuant to Rule 59, Ala. R. Civ. P.
However, we conclude that the relief sought in the October 9,
2008, postjudgment motion was, in substance, that allowed by
a motion filed pursuant to Rule 55(c), Ala. R. Civ. P.; Rule
55(c) permits a trial court to exercise its discretion in
determining whether to set aside a default judgment. See

Cannon v. State Farm Mut. Auto. Ins. Co., 590 So. 2d 191, 183

(Ala. 1991) (the substance of a motion and not 1its style
determines what kind of motion it is).

During the hearing on the father's October 9, 2008,
motion, the father presented evidence concerning why he had
missed the scheduled September 10, 2008, hearing on the
mother's petition to terminate his parental rights. At the
conclusion of the father's evidence, the juvenile court stated

that "having heard the testimony today, I am not going to

10
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grant [the requested] relief.” The Jjuvenile court then
entered an order summarily denying the father's October 9,
2008, postjudgment motion in case number JU-2008-403.01.

The father contends that the record does not demonstrate
that the juvenile court conducted the appropriate analysis for
determining whether to set aside a default judgment and,

therefore, that, under the authority of Thibodeau wv.

Thibodeau, 10 So. 3d 592 (Ala. Civ. App. 2008), this cause
should be remanded for the Jjuvenile court to conduct that
analysis.

In Kirtland v. Fort Morgan Authority Sewer Service, Inc.,

524 So. 2d 600 (Ala. 1988), our supreme court discussed the
analysis a trial court must conduct in determining whether to
set aside a default judgment. The court held that there is a
presumption in favor of trying an action on the merits and
that in determining whether to set aside a default judgment,
the trial court must consider "1) whether the defendant has a
meritorious defense; 2) whether the plaintiff will be unfairly
prejudiced if the default judgment 1is set aside; and 3)
whether the default judgment was a result of the defendant's

own culpable conduct." Kirtland, 524 So. 2d at 605.
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In Thibodeau v. Thibodeau, supra, the +trial court

summarily denied a motion to set aside a default judgment
after a hearing at which it heard arguments by the parties'
attorneys. The order denying the motion to set aside the
default judgment did not indicate that the trial court had
considered the Kirtland factors, and, therefore, this court
reversed the judgment and remanded the cause for the trial

court to consider those factors. Thibodeau v. Thibodeau, 10

So. 3d at 595.

In this case, the juvenile court's order denying the
father's motion to set aside the default judgment terminating
his parental rights states only that, "following argument and
testimony, the motion to set aside and set a new trial is

denied."” Thus, as in Thibodeau v. Thibodeau, supra, this

court 1s wunable to determine whether the Jjuvenile court
considered the Kirtland factors in refusing to set aside the
default judgment. Accordingly, we reverse the order denying
the father's motion to set aside the default judgment and
remand the cause to the Jjuvenile court to consider the
Kirtland factors in determining whether the father

demonstrated at the October 23, 2008, hearing that the
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September 29, 2008, default judgment in case number JU-2008-

403.01 was due to be set aside. Thibodeau v. Thibodeau,

supra; see also Campbell v. Campbell, 910 So. 2d 1288 (Ala.

Civ. App. 2005) (reversing an order denying a motion to set
aside a default judgment when the order did not indicate that
the trial court had considered the Kirtland factors, and
remanding the cause for a consideration of those factors). We
note that this court's opinion should not be interpreted as
indicating that the trial court should rule in a particular
manner.

APPEAL, AS TO CASE NUMBER CCS-2005-313.01 DISMISSED;
JUDGMENT IN CASE NUMBER JU-2008-403.01 REVERSED; AND REMANDED
WITH INSTRUCTIONS.

Thompson, P.J., Pittman, Bryan, and Thomas, JJ., concur.

Moore, J., concurs in the result, without writing.
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