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MOORE, Judge. 

Roy Johnson appeals from a judgment of the Lee C i r c u i t 

C o urt awarding L.O. $35,000. We a f f i r m . 

On August 13, 2006, Roy Johnson, who co-owned a house 

w i t h h i s son, Ste v e n Johnson, and h i s then d a u g h t e r - i n - l a w , 
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L . J . (now L.O.) 1, who were then c o n t e m p l a t i n g a d i v o r c e , 

s i g n e d a document ("the n o t e " ) s t a t i n g the f o l l o w i n g : 

" T h i s l e t t e r i s t o c o n f i r m and guarantee payment 
of $35,000.00 t o [ L .O.] as her share of the house 
l o c a t e d a t 208 B r i d g e w a t e r T e r r a c e , Helena, A l . She 
agrees t o s i g n [ a n ] a p p r o p r i a t e deed upon the s a l e 
of the house by S t e v e n Johnson and g r a n t s t o Steven 
Johnson the r i g h t t o determine the time and p l a c e 
of the s a l e . L.O. f o r f e i t s any c l a i m o r i n t e r e s t i n 
the s a i d house and p r o p e r t y and i s not l i a b l e f o r 
any s a l e of the p r o p e r t y t h a t r e s u l t s i n f i n a n c i a l 
l o s s . She f o r f e i t s any c l a i m t o any f i n a n c i a l g a i n 
upon the s a l e of the p r o p e r t y . T h i s sum s h a l l be 
p a i d upon the c o m p l e t i o n of the s a l e or June, 2007 
which ever date o c c u r s f i r s t . " 

L.O. f u l f i l l e d h e r o b l i g a t i o n s as o u t l i n e d i n the note, but 

Roy r e f u s e d t o pay her $35,000. Roy c l a i m e d t h a t , i n a d d i t i o n 

t o the c o n s i d e r a t i o n s e t out i n the note, L.O. a l s o agreed t o 

cooperate i n t r y i n g t o get d i s m i s s e d c e r t a i n c r i m i n a l charges 

L.O. had f i l e d a g a i n s t Steven a r i s i n g out of a J u l y 4, 2006, 

i n c i d e n t o c c u r r i n g i n B a l d w i n County ("the B a l d w i n County 

i n c i d e n t " ) . Roy a s s e r t e d t h a t L.O. had breached t h a t p o r t i o n 

of t h e i r agreement, t h e r e b y r e l i e v i n g him of h i s duty t o pay 

the $35,000. L.O. d e n i e d t h a t she had e v e r agreed t o t r y t o 

get the charges a g a i n s t S t e v e n d i s m i s s e d as p a r t i a l 

c o n s i d e r a t i o n f o r the note. 

1L.O. d i v o r c e d Steven and r e m a r r i e d b e f o r e t r i a l . 
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Upon Roy's r e f u s a l t o pay the $35,000, L.O. f i l e d a c i v i l 

a c t i o n a g a i n s t Roy s e e k i n g compensatory and p u n i t i v e damages 

f o r h i s f a i l u r e t o pay the note and f o r f r a u d . Roy d e n i e d any 

l i a b i l i t y f o r the note or f o r f r a u d . Steven i n t e r v e n e d i n the 

a c t i o n c l a i m i n g t h a t L.O. had f r a u d u l e n t l y f a i l e d t o d i s c l o s e 

the note t o him d u r i n g t h e i r d i v o r c e p r o c e e d i n g s and s e e k i n g 

an e q u i t a b l e share of any proceeds awarded t o L.O. i n the 

event L.O. r e c o v e r e d i n the a c t i o n . The case proceeded t o a 

t r i a l by j u r y , a t the c l o s e of which the t r i a l c o u r t e n t e r e d 

a judgment as a m a t t e r of law i n f a v o r of Roy on L.O.'s f r a u d 

c l a i m . The j u r y t h e r e a f t e r r e t u r n e d a v e r d i c t i n f a v o r of 

L.O. and a g a i n s t Roy on her r e m a i n i n g c l a i m and awarded her 

$35,000; i t a l s o r e t u r n e d a v e r d i c t i n f a v o r of Steven and 

a g a i n s t L.O. on Steven's f r a u d c l a i m and awarded him $1,000. 

Roy f i l e d a motion f o r a new t r i a l , which was d e n i e d by 

o p e r a t i o n of law, see Rule 59.1, A l a . R. C i v . P.; he then 

t i m e l y a p pealed t o t h i s c o u r t . 

The o n l y i s s u e s on a p p e a l are whether the t r i a l c o u r t 

e r r e d i n f a i l i n g t o s u s t a i n Roy's o b j e c t i o n t o ( 1 ) a q u e s t i o n 

r e g a r d i n g whether Roy had i n q u i r e d of L.O. how she would 

a f f o r d t o l i v e f o l l o w i n g her d i v o r c e from S t e v e n , ( 2 ) a 
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statement made i n c l o s i n g argument u r g i n g the j u r y t o "send a 

message" t o Roy based on h i s a s s e r t e d p o s i t i o n of power, ( 3 ) 

a r e f e r e n c e i n opening statements t h a t Steven had been 

i n d i c t e d f o r r a p i n g , s e x u a l l y a b u s i n g , o r co m m i t t i n g domestic 

v i o l e n c e a g a i n s t L.O., and ( 4 ) a statement t h a t the c h i l d r e n 

of L.O. and Ste v e n had w i t n e s s e d the B a l d w i n County i n c i d e n t 

and had r e q u i r e d c o u n s e l i n g because of i t . 

G e n e r a l l y s p e a k i n g , i n o r d e r t o p r e s e r v e f o r a p p e l l a t e 

r e v i e w an i s s u e r e g a r d i n g an e r r o r i n the a d m i s s i o n of 

ev i d e n c e , an a p p e l l a n t must have made a t i m e l y and s p e c i f i c 

o b j e c t i o n t o the evi d e n c e a t t r i a l . See B a l d w i n County E l e c . 

Membership Corp. v. C i t y of F a i r h o p e , 999 So. 2d 448, 455 

( A l a . 2008) ( i n o r d e r f o r a p p e l l a n t t o p r e s e r v e e v i d e n t i a r y 

e r r o r f o r a p p e l l a t e r e v i e w , a p p e l l a n t "had t o make 'a t i m e l y 

o b j e c t i o n ... , s t a t i n g the s p e c i f i c ground f o r o b j e c t i o n , i f 

the s p e c i f i c ground was not apparent from the c o n t e x t ' " 

( q u o t i n g Rule 103, A l a . R. E v i d . ) ) . Assuming the a l l e g a t i o n 

of e r r o r i s r e v i e w a b l e , 

" ' " [ t ] h e s t a n d a r d a p p l i c a b l e t o a revi e w of a 
t r i a l c o u r t ' s r u l i n g s on the a d m i s s i o n of evi d e n c e 
i s d e t e rmined by two fundamental p r i n c i p l e s . The 
f i r s t g r a n t s t r i a l judges wide d i s c r e t i o n t o e x c l u d e 
or t o admit e v i d e n c e . " ' Mock v. A l l e n , 783 So. 2d 
828, 835 ( A l a . 2000) ( q u o t i n g Wal-Mart S t o r e s , I n c . 
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v. Thompson, 726 So. 2d 651, 655 ( A l a . 1998)). 
D e s p i t e the l a t i t u d e a f f o r d e d the t r i a l c o u r t i n i t s 
e v i d e n t i a r y r u l i n g s , a t r i a l c o u r t exceeds i t s 
d i s c r e t i o n where i t admits p r e j u d i c i a l e v i d e n c e t h a t 
has no p r o b a t i v e v a l u e . See P o w e l l v. S t a t e , 796 So. 
2d 404, 419 ( A l a . Crim. App. 1999), a f f ' d , 796 So. 
2d 434 ( A l a . 2001). 

"'"The second p r i n c i p l e ' i s t h a t a judgement 
cannot be r e v e r s e d on a p p e a l f o r an e r r o r [ i n the 
improper a d m i s s i o n of e v i d e n c e ] u n l e s s ... i t s h o u l d 
appear t h a t the e r r o r complained of has p r o b a b l y 
i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s of the 
p a r t i e s . ' " ' Mock, 783 So. 2d a t 835 ( q u o t i n g Wal- 
Mart S t o r e s , 726 So. 2d a t 655, q u o t i n g i n t u r n 
A t k i n s v. Lee, 603 So. 2d 937, 941 ( A l a . 1992)). 
See a l s o A l a . R. App. P. 45. 'The burden of 
e s t a b l i s h i n g t h a t an erroneous r u l i n g was 
p r e j u d i c i a l i s on the a p p e l l a n t . ' P r e f e r r e d R i s k  
Mut. I n s . Co. v. Ryan, 589 So. 2d 165, 167 ( A l a . 
1991)." 

M i d d l e t o n v. L i g h t f o o t , 885 So. 2d 111, 113-14 ( A l a . 2003). 

D u r i n g h i s c r o s s - e x a m i n a t i o n of Roy, L.O.'s a t t o r n e y 

asked Roy about a meeting between Roy and L.O. o c c u r r i n g on 

August 13, 2006. D u r i n g t h a t meeting, Roy, who L.O. t e s t i f i e d 

had o f t e n a d v i s e d Steven and L.O. on major f i n a n c i a l m a t t e r s , 

d i s c u s s e d w i t h L.O. the p o s s i b l e terms of a d i v o r c e 

s e t t l e m e n t . The p a r t i e s agree t h a t Roy e x e c u t e d the note as 

p a r t of t h a t d i s c u s s i o n . L.O.'s a t t o r n e y asked Roy: 

"Q: Now, when you were n e g o t i a t i n g these terms, 
d i d you e v e r ask [ L . O . ] , '[L.O.], what have 
you got i n the bank t h a t you are g o i n g t o 
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be a b l e t o get by on when t h i s d i v o r c e i s 

f i n a l ? ' " 

Roy's a t t o r n e y o b j e c t e d , a r g u i n g t h a t the q u e s t i o n was 

i r r e l e v a n t and was aimed a t i n j e c t i n g the i s s u e of w e a l t h i n t o 

the p r o c e e d i n g s . L.O.'s a t t o r n e y r e p l i e d t h a t he needed t o 

prove why L.O. needed the note, t o which the t r i a l c o u r t 

r e p l i e d , " W e l l , r e p h r a s e i t t h e n . " L.O.'s a t t o r n e y then 

a s k e d : 
"Q: D i d you ask [L.O.] when you were d o i n g the 

n e g o t i a t i o n s what she was g o i n g t o l i v e o f f 
a f t e r the d i v o r c e was o v e r ? " 

Roy r e p l i e d t h a t he had p r e v i o u s l y s e c u r e d employment f o r L.O. 

a t which she was e a r n i n g i n excess of $60,000 p e r year and 

t h a t she was r e c e i v i n g v o l u n t a r y c h i l d s u p p o r t i n the amount 

of $1,000 p e r month from Steven. 

C i t i n g Bennett v. Brewer, 682 So. 2d 448 ( A l a . 1996), Roy 

a s s e r t s t h a t w e a l t h of the p a r t i e s t o l i t i g a t i o n i s " w h o l l y 

i r r e l e v a n t and i m m a t e r i a l " and s h o u l d never be i n j e c t e d i n t o 

l i t i g a t i o n i n any way, shape, or form. Bennett cannot be r e a d 

so b r o a d l y ; Bennett does, however, i n d i c a t e t h a t , i n c e r t a i n 

c i r c u m s t a n c e s , i t i s r e v e r s i b l e e r r o r f o r a t r i a l c o u r t t o 

f a i l t o tak e s t r o n g measures t o i n s t r u c t a j u r y t h a t i t i s 

improper f o r an a t t o r n e y t o argue the w e a l t h of a defendant as 
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even a p a r t i a l b a s i s f o r i t s v e r d i c t . 682 So. 2d a t 451-52. 

In Bennett , the a t t o r n e y f o r the defendant t i m e l y and 

s p e c i f i c a l l y o b j e c t e d t o the f i r s t and e v e r y subsequent 

mention of the defendant's w e a l t h d u r i n g c l o s i n g argument. 

In t h i s case, b e f o r e the c r o s s - e x a m i n a t i o n of Roy, L.O.'s 

a t t o r n e y asked L.O. on d i r e c t e x a m i n a t i o n about the August 13, 

2006, meeting. One of the q u e s t i o n s L.O.'s a t t o r n e y asked 

L.O. was: "Now, d i d you and [ R o y ] ever d i s c u s s how you were 

g o i n g t o a f f o r d t o l i v e a f t e r the d i v o r c e ? " Roy's a t t o r n e y 

d i d not o b j e c t t o t h a t q u e s t i o n . L.O. responded t h a t she and 

Roy had not d i s c u s s e d how she would l i v e but t h a t they had 

d i s c u s s e d a way she c o u l d "get s t a r t e d . " That "way" i n c l u d e d 

Roy's p r o v i d i n g her the note f o r h e r share of the Helena home. 

L a t e r i n her d i r e c t e x a m i n a t i o n , L.O. t e s t i f i e d t h a t , on 

August 13, 2006, she d i d not have "any funds t o f a l l back on 

o t h e r than t h i s promise t o pay the $35,000"; t h a t she l i v e d 

o f f of $500 p e r month Steven had p r o v i d e d her b e f o r e the 

d i v o r c e ; and t h a t , a f t e r her d i v o r c e , a l l she and her t h r e e 

c h i l d r e n had t o s u s t a i n them was her paycheck. Roy o b j e c t e d 

t o t h a t l i n e of q u e s t i o n i n g , but o n l y a f t e r L.O. had completed 
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her t e s t i m o n y . A l t h o u g h the t r i a l c o u r t s u s t a i n e d the 

o b j e c t i o n , Roy d i d not move t o s t r i k e the f o r e g o i n g t e s t i m o n y . 

"'[W]hen a q u e s t i o n i s asked of a w i t n e s s c a l l i n g 
f o r i n a d m i s s i b l e m a t t e r , i t i s mandatory upon the 
p a r t y a g a i n s t whom i t i s o f f e r e d t o o b j e c t a f t e r the 
q u e s t i o n but b e f o r e the answer.' C. Gamble, 
Mc E l r o y ' s Alabama Evi d e n c e § 426.01(3) a t 793-94. An 
o b j e c t i o n not made u n t i l a f t e r a r e s p o n s i v e answer 
i s g i v e n comes too l a t e . W i l l i a m s v. S t a t e , 383 So. 
2d 547, 559 ( A l a . Cr. App. 1979), a f f ' d , Ex p a r t e  
W i l l i a m s , 383 So. 2d 564 ( A l a . ) , c e r t . d e n i e d , 
W i l l i a m s v. Alabama, 449 U.S. 995, 101 S.Ct. 534, 66 
L.Ed.2d 293 (1980) ." 

Sexton v. S t a t e , 529 So. 2d 1041, 1051 ( A l a . Crim. App. 1988). 

I f the response i s g i v e n too q u i c k l y f o r a t i m e l y o b j e c t i o n , 

the o b j e c t i n g p a r t y must move t o s t r i k e o r t o e x c l u d e the 

answer and must r e c e i v e an adverse r u l i n g i n o r d e r t o p r e s e r v e 

t h a t e v i d e n t i a r y i s s u e f o r a p p e l l a t e r e v i e w . G e n e r a l Motors  

Corp. v. Johnson, 592 So. 2d 1054, 1058 ( A l a . 1992). 

B e f o r e Roy's c r o s s - e x a m i n a t i o n , the r e c o r d a l r e a d y 

c o n t a i n e d t e s t i m o n y r e g a r d i n g L.O.'s f i n a n c i a l s t a t u s t o which 

Roy had e i t h e r not o b j e c t e d or had o b j e c t e d too l a t e . That 

e v i d e n c e tended t o show t h a t L.O. depended on the $35,000 Roy 

had p r omised t o s u s t a i n h e r s e l f and t h a t e v i d e n c e i n j e c t e d 

i n t o the p r o c e e d i n g s L.O.'s f i n a n c i a l s t a t u s . The l a t e r 

q u e s t i o n t o Roy on c r o s s - e x a m i n a t i o n sought t o s o l i c i t 
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i n f o r m a t i o n i n the same v e i n . Roy's responses a c t u a l l y 

c o n t r a d i c t e d L.O.'s t e s t i m o n y t o a l a r g e degree and tended t o 

d i s p r o v e her need f o r the $35,000 i n o r d e r t o s u r v i v e . F o r 

purposes of our rev i e w , the p o i n t i s t h a t any n e g a t i v e 

e v i d e n c e the q u e s t i o n p o s s i b l y c o u l d have e l i c i t e d would have 

been c u m u l a t i v e of the e v i d e n c e a l r e a d y i n the r e c o r d . 

T h e r e f o r e , whatever e r r o r the t r i a l c o u r t may have committed 

i n a l l o w i n g Roy t o respond would have been harmless e r r o r , 

which would not wa r r a n t a r e v e r s a l . See Ex p a r t e Key, 890 So. 

2d 1056, 1066 ( A l a . 2003) ( s t a t i n g t h a t , even i f the t r i a l 

c o u r t exceeded i t s d i s c r e t i o n i n a d m i t t i n g c e r t a i n t e s t i m o n y , 

any e r r o r was harmless because t h a t t e s t i m o n y was c u m u l a t i v e ) ; 

Yeomans v. S t a t e , 641 So. 2d 1269, 1272 ( A l a . Crim. App. 1993) 

("Testimony t h a t may be a p p a r e n t l y i n a d m i s s i b l e may be 

rend e r e d innocuous by subsequent o r p r i o r l a w f u l t e s t i m o n y t o 

the same e f f e c t o r from which the same f a c t s can be 

i n f e r r e d . " ) . F o r t h a t reason, we see no grounds f o r r e v e r s i n g 

the t r i a l c o u r t ' s judgment based on i t s f a i l u r e t o s u s t a i n the 

o b j e c t i o n . 

In h i s b r i e f , Roy quotes an e x c e r p t from the c l o s i n g 

argument made by L.O.'s a t t o r n e y i n which the a t t o r n e y s t a t e d : 
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"There [ a r e ] a l o t of t h i n g s you w i l l do when you 
are s c a r e d , and a man t h a t p o w e r f u l t e l l i n g you what 
t o do -- you saw him t r y t o s t a r e me down. I t ' s time 
somebody sent him a message t h a t , 'hey, b i g boy, you 
don't run over u s . ' " 

Roy's a t t o r n e y i m m e d i a t e l y o b j e c t e d , but he d i d so w i t h o u t 

s t a t i n g a b a s i s f o r the o b j e c t i o n , and the t r i a l c o u r t 

o v e r r u l e d t h a t o b j e c t i o n . A g a i n c i t i n g B e n n e t t , and a l s o 

r e l y i n g on 1 Alabama P a t t e r n J u r y I n s t r u c t i o n - C i v i l 1.12 (2d 

ed. 1993) ("In a r r i v i n g a t a v e r d i c t i n t h i s case you must not 

p e r m i t sympathy, p r e j u d i c e or emotion t o i n f l u e n c e y o u . " ) , Roy 

argues t h a t i t i s p r e j u d i c i a l t o i n t r o d u c e i n t o e v i d e n c e the 

s o c i a l s t a t u s of the l i t i g a n t s t o p l a y on the p r e j u d i c e or 

sympathy of the j u r o r s . 

Because the statements of c o u n s e l d u r i n g c l o s i n g argument 

are not e v i d e n c e , see W h i t t v. S t a t e , 370 So. 2d 736, 739 

( A l a . 1979), we c o n s t r u e Roy's argument as a c l a i m t h a t he has 

been p r e j u d i c e d by an improper c l o s i n g argument. 

" I t i s w e l l r e c o g n i z e d i n Alabama t h a t 'the 
t r i a l judge i n h i s d i s c r e t i o n has c o n t r o l of 
arguments of c o u n s e l and t h i s r e v i e w i n g c o u r t w i l l 
not i n t e r f e r e w i t h t h a t d i s c r e t i o n e x c e p t i n cases 
of abuse.' Dendy v. E a g l e Motor L i n e s , I n c . , 292 
A l a . 99, 102, 289 So. 2d 603, 606 (1974)." 

Ashbee v. Brock, 510 So. 2d 214, 216 ( A l a . 1987). 
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The e n t i r e t y of the e x c e r p t q u oted by Roy reads as 

f o l l o w s : 

"[L.O.'s c o u n s e l ] : There [ a r e ] a l o t of t h i n g s you 
w i l l do when you are s c a r e d , and a man t h a t p o w e r f u l 
t e l l i n g you what t o do — you saw him t r y t o s t a r e 
me down. I t ' s time somebody sent him a message t h a t , 
'hey, b i g boy, you don't run over us.' 

[Roy's c o u n s e l ] : Your Honor, I o b j e c t t o 
t h a t . 

[ T r i a l c o u r t ] : O v e r r u l e d . Go ahead. 

"[L.O.'s c o u n s e l ] : 'You don't run us. You don't run 
everybody. You s i g n e d a f o u r c o r n e r agreement. Then 

s t i c k t o i t . ' " 

I t appears from the f u l l e x c e r p t t h a t the "message" L.O.'s 

a t t o r n e y urged the j u r y t o send t o Roy was t h a t h i s 

c o n t r a c t u a l agreement must be honored r e g a r d l e s s of h i s s o c i a l 

s t a t u s , which i s c o n s i s t e n t w i t h Alabama law. See Drummond  

Co. v. B o s h e l l , 641 So. 2d 1240, 1242 ( A l a . 1994) ( q u o t i n g 

t r i a l c o u r t ' s remark r e c o g n i z i n g a l l persons are e q u a l under 

the eyes of the l a w ) . In f a c t , Roy has not p r o v i d e d t h i s 

c o u r t any l e g a l a u t h o r i t y p r e c l u d i n g an a t t o r n e y from 

m e n t i o n i n g the s o c i a l s t a t u s of a l i t i g a n t , as opposed t o h i s 

or her w e a l t h , i n c l o s i n g arguments. See Rule 28, A l a . R. 

App. P.; see a l s o B o s h e l l , s u p r a ( i n n u i s a n c e a c t i o n , 

p l a i n t i f f ' s a t t o r n e y ' s comment d u r i n g c l o s i n g argument 
11 



2080501 

comparing p l a i n t i f f s t o D a v i d and defendant t o G o l i a t h h e l d 

not t o r e f e r i m p r o p e r l y t o comparative w e a l t h of l i t i g a n t s ) . 

A t any r a t e , the t r i a l c o u r t i n s t r u c t e d the j u r y t h a t i t 

was not t o c o n s i d e r the arguments of the a t t o r n e y s as e v i d e n c e 

i n the case and t h a t the j u r y was t o d e c i d e the case on the 

f a c t s w i t h o u t a l l o w i n g p r e j u d i c e , emotion, or sympathy t o 

i n f l u e n c e i t s v e r d i c t . The j u r y , i n f a c t , r e t u r n e d a v e r d i c t 

i n f a v o r of L.O. f o r the e x a c t amount of the note. Elsewhere 

i n the c l o s i n g argument, L.O.'s a t t o r n e y a c t u a l l y r e q u e s t e d 

t h a t i n t e r e s t i n the amount of $4,000 be added t o the $35,000, 

but the j u r y d e c l i n e d t o award t h a t sum. Roy does not suggest 

on a p p e a l t h a t the v e r d i c t or the amount of the damages 

awarded i s unsupported by the e v i d e n c e . U n l e s s the t r i a l 

c o u r t exceeds i t s d i s c r e t i o n i n c o n t r o l l i n g c l o s i n g arguments 

t o the s u b s t a n t i a l p r e j u d i c e of an a p p e l l a n t , t h i s c o u r t w i l l 

not i n t e r f e r e w i t h i t s r u l i n g . See B r e l a n d v. F ord, 693 So. 

2d 393, 398 ( A l a . 1996). Because Roy has not shown t h a t 

s u b s t a n t i a l p r e j u d i c e r e s u l t e d from the a t t o r n e y ' s remark, we 

have no grounds f o r r e v e r s i n g the t r i a l c o u r t ' s judgment based 

on the remark. 
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Roy next c l a i m s t h a t the t r i a l c o u r t e r r o n e o u s l y a l l o w e d 

L.O.'s a t t o r n e y t o r e v e a l t o the j u r y d u r i n g h i s opening 

statement t h a t Steven had been i n d i c t e d f o r rape, s e x u a l 

abuse, o r domestic v i o l e n c e a r i s i n g out of the B a l d w i n County 

i n c i d e n t . B e f o r e t r i a l , Steven f i l e d a motion i n l i m i n e t o 

p r e v e n t L.O. from p r e s e n t i n g e v i d e n c e of the s p e c i f i c 

a l l e g a t i o n s u n d e r l y i n g Steven's a r r e s t and i n d i c t m e n t . A f t e r 

L.O.'s a t t o r n e y s t a t e d t h a t he would i n d i c a t e merely t h a t 

Steven had been i n d i c t e d , which l e d t o the August 13, 2006, 

n e g o t i a t i o n s between Roy and L.O., the t r i a l c o u r t g r a n t e d the 

motion and i n s t r u c t e d the a t t o r n e y s t o approach the bench i f 

"somebody wants t o get i n t o t h a t . " D u r i n g h i s opening 

statement, L.O.'s a t t o r n e y n e v e r t h e l e s s s t a t e d : 

" [ T ] h e e v i d e n c e w i l l be when she moved down 
here, t h i n g s began t o e s c a l a t e , and i n J u l y of '06, 
t h e r e was an i n c i d e n t a t a condo i n G u l f Shores, 
Alabama, which Steve was u l t i m a t e l y i n d i c t e d by the 
grand j u r y of B a l d w i n County f o r rape and s e x u a l 
abuse — I am s o r r y — domestic v i o l e n c e , of t h i s 
young l a d y , h i s w i f e , and the y had been t a l k i n g 
d i v o r c e , the ev i d e n c e i s g o i n g t o be, but i t was 
j u s t k i n d of l a g g i n g a l o n g . " 

N e i t h e r Roy nor Steven o b j e c t e d t o the statement, moved f o r a 

m i s t r i a l a t t h a t t i m e , asked f o r any l i m i t i n g i n s t r u c t i o n t o 

the j u r y , o r took any o t h e r a c t i o n t o cure the a l l e g e d 
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v i o l a t i o n of the o r d e r g r a n t i n g the motion i n l i m i n e . Roy now 

a s s e r t s on a p p e a l t h a t he was " s e v e r e l y p r e j u d i c e d " by t h a t 

statement. 

By o r d e r i n g the p a r t i e s t o f i r s t approach the bench 

b e f o r e " g e t t i n g i n t o " the d e t a i l s of the i n d i c t m e n t , the t r i a l 

c o u r t d i d not a b s o l u t e l y p r e v e n t the p a r t i e s from b r i n g i n g t o 

the j u r y ' s a t t e n t i o n the d e t a i l s of the i n d i c t m e n t ; i t merely 

e n t e r e d a p r o h i b i t i v e p r e l i m i n a r y o r d e r . See C h a r l e s Gamble, 

The M o t i o n i n L i m i n e : A P r e t r i a l Procedure That Has Come of  

Age, 33 Ala.L.Rev. 1, 12 (1981). T h e r e f o r e , when L.O.'s 

c o u n s e l r e f e r r e d t o the u n d e r l y i n g o f f e n s e s of which Steven 

had been i n d i c t e d , the burden r e s t e d on Roy t o o b j e c t t o t h a t 

statement a t t h a t time t o the e x t e n t he deemed i t p r e j u d i c i a l 

t o h i s case i n o r d e r t o p r e s e r v e t h a t i s s u e f o r a p p e l l a t e 

r e v i e w . See Crowne Investments, I n c . v. R e i d , 740 So. 2d 400 

( A l a . 1999) ( h o l d i n g t h a t g r a n t of a motion i n l i m i n e does not 

r e l i e v e a moving p a r t y of the burden of making a t i m e l y and 

s p e c i f i c o b j e c t i o n a t the moment evi d e n c e made the s u b j e c t of 

the motion i s i n t r o d u c e d a t t r i a l ) ; Bowens v. Southern Ry., 

599 So. 2d 588 ( A l a . 1992) ( f a i l u r e of moving p a r t y t o o b j e c t 

d u r i n g t r i a l t o e v i d e n c e made the s u b j e c t of a motion i n 
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l i m i n e p r e l i m i n a r i l y g r a n t e d b e f o r e t r i a l waived a p p e l l a t e 

r e v i e w of t h a t e v i d e n t i a r y i s s u e ) . Because Roy d i d not o b j e c t 

d u r i n g the opening statement, he cannot now c l a i m t h a t the 

t r i a l c o u r t e r r e d i n a l l o w i n g L.O.'s a t t o r n e y t o r e f e r t o the 

u n d e r l y i n g o f f e n s e s i n the i n d i c t m e n t . 

F i n a l l y , Roy argues t h a t the t r i a l c o u r t e r r o n e o u s l y 

p e r m i t t e d the j u r y t o hear e v i d e n c e t h a t L.O. and Steven's 

c h i l d r e n had been p r e s e n t d u r i n g the B a l d w i n County i n c i d e n t 

and had r e q u i r e d c o u n s e l i n g t h e r e a f t e r . J u s t b e f o r e the 

t e s t i m o n y a t i s s u e , Roy t e s t i f i e d n o n r e s p o n s i v e l y t o a 

q u e s t i o n t h a t , s i n c e L.O. had l e f t Steven, which was i n March 

2006, Roy had a c t e d i n the b e s t i n t e r e s t of L.O. t o the 

d e t r i m e n t of h i s r e l a t i o n s h i p w i t h Steven. In response t o 

t h a t u n s o l i c i t e d statement, L.O.'s a t t o r n e y asked Roy a s e r i e s 

of q u e s t i o n s about how h i s a c t i o n s had b e n e f i t e d L.O. D u r i n g 

t h a t q u e s t i o n i n g , L.O.'s a t t o r n e y asked whether Roy had eve r 

o b t a i n e d c o u n s e l i n g f o r L.O. " f o r what had happened i n B a l d w i n 

County," t o which the t r i a l c o u r t s u s t a i n e d an o b j e c t i o n . 

L.O.'s a t t o r n e y then asked: "What d i d you do t o h e l p her 

m e n t a l l y and p h y s i c a l l y a f t e r the i n c i d e n t i n J u l y ? " Roy's 
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a t t o r n e y i n t e r p o s e d the same o b j e c t i o n , which the t r i a l c o u r t 

o v e r r u l e d . Roy then answered: 

"Yes. I don't mind answering. When you s t a r t from 
the time [L.O.] r e t u r n e d , the f i r s t t h i n g we d i d 
was, we asked [L.O.] c o u l d we employ a c o u n s e l o r f o r 
the t h r e e c h i l d r e n , i f the events she d e s c r i b e d 
happened. She s a i d she c o u l d . " 

The t e s t i m o n y t o which Roy o b j e c t e d d i d not d i s c l o s e any 

d e t a i l s of the B a l d w i n County i n c i d e n t , and i t d i d not 

d i r e c t l y i n d i c a t e t h a t the c h i l d r e n were p r e s e n t d u r i n g the 

B a l d w i n County i n c i d e n t , as Roy argues. Moreover, i t appears 

t h a t Roy v o l u n t e e r e d t h a t he had o f f e r e d t o p r o v i d e c o u n s e l i n g 

f o r the c h i l d r e n i n response t o a q u e s t i o n r e l a t i n g s o l e l y t o 

L.O. Thus, i t was Roy, not L.O., who p l a c e d t h a t e v i d e n c e , 

w i t h a l l i t s r e a s o n a b l e i n f e r e n c e s , b e f o r e the j u r y . Roy 

cannot complain of any e r r o r he l e d the t r i a l c o u r t t o commit. 

See Moore v. C i t y of Leeds, 1 So. 3d 145, 152 ( A l a . Crim. App. 

2008) ("The d o c t r i n e of i n v i t e d e r r o r p r e c l u d e s a defendant 

from i n v i t i n g e r r o r by h i s own conduct and then s e e k i n g t o 

p r o f i t from t h a t a l l e g e d e r r o r . " ) ; see a l s o Ex p a r t e K i n g , 643 

So. 2d 1364, 1366 ( A l a . 1993) (the d o c t r i n e of i n v i t e d e r r o r 

" p r o v i d e s t h a t a p a r t y may not complain of e r r o r i n t o which he 

has l e d the c o u r t " ) . 
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To the e x t e n t Roy complains t h a t the j u r y c o u l d have 

i n f e r r e d more d e t a i l s about the B a l d w i n County i n c i d e n t from 

the one c o u n s e l i n g q u e s t i o n r e g a r d i n g L.O. t h a t the t r i a l 

c o u r t a l l o w e d , we note t h a t , i n a d d i t i o n t o the comments of 

L.O.'s a t t o r n e y i n h i s opening statement, a t s e v e r a l p o i n t s 

e a r l y d u r i n g the t r i a l L.O., w i t h o u t o b j e c t i o n , had i n d i c a t e d 

t h a t Steven had raped her. The a d m i s s i o n of any c u m u l a t i v e 

e v i d e n c e on t h a t p o i n t would have been harmless e r r o r . See Ex  

p a r t e Key, sup r a . 

Because Roy makes no o t h e r arguments, we a f f i r m the 

judgment of the t r i a l c o u r t . 

AFFIRMED. 

Thompson, P.J., and Bryan and Thomas, J J . , concur. 

P i t t m a n , J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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