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F a c t s and P r o c e d u r a l H i s t o r y 

Danny Lambert was employed f o r Mazer D i s c o u n t Home 

C e n t e r s , I n c . ("Mazer"), f o r almost 29 y e a r s . D u r i n g the 

l e n g t h y term of h i s employment, Lambert worked h i s way up i n 

the company and was e v e n t u a l l y promoted t o the p o s i t i o n of 

v i c e p r e s i d e n t of m a r k e t i n g . As v i c e p r e s i d e n t of m a r k e t i n g , 

Lambert's d u t i e s i n c l u d e d p u r c h a s i n g d u t i e s f o r the b u i l d i n g -

s u p p l y and k i t c h e n - a n d - b a t h departments of Mazer; " d e a l 

b u y i n g , " which d e s c r i b e s the t a s k of s e e k i n g out and 

n e g o t i a t i n g the purchase of c l o s e o u t m e r c h a n d i s e ; and media 

p l a n n i n g and b u y i n g o r , i n o t h e r words, p l a n n i n g and 

p u r c h a s i n g t i m e s f o r and t y p e s of a d v e r t i s i n g f o r Mazer 

p r o d u c t s and s t o r e s . 

Mazer i s a family-owned b u s i n e s s , and i t s p r e s i d e n t was 

o r i g i n a l l y J.B. Mazer. In 2005, however, J.B. r e t i r e d from 

the o f f i c e of p r e s i d e n t and h i s son, Mike Mazer, took over. 

A c c o r d i n g t o Lambert, Mike's management s t y l e d i f f e r e d from 

t h a t of J.B. Lambert s a i d t h a t Mike tended t o "micromanage" 

more than J.B. 

Under the p r e s i d e n c y of b o t h J.B. and Mike, v i c e 

p r e s i d e n t s l i k e Lambert were t r e a t e d d i f f e r e n t l y than o t h e r 

2 



2080491 

employees. For example, v i c e p r e s i d e n t s were not r e q u i r e d t o 

t u r n i n time sheets or o t h e r w i s e account f o r t h e i r time l i k e 

o t h e r employees. Mike e x p l a i n e d t h a t the v i c e p r e s i d e n t s were 

i n p o s i t i o n s of t r u s t and t h a t they were o f f i c e r s of the 

company, so the y were not r e q u i r e d t o account f o r t h e i r time 

because they were e x p e c t e d t o always have the i n t e r e s t s of the 

company a t h e a r t . In a d d i t i o n , a l t h o u g h J.B. and Mike always 

performed a t l e a s t y e a r l y performance r e v i e w s of the v i c e -

p r e s i d e n t - l e v e l employees, the r e v i e w s were i n f o r m a l and o r a l ; 

no w r i t t e n r e c o r d s r e f l e c t i n g the substance of those r e v i e w s 

or any o t h e r c o n v e r s a t i o n s r e g a r d i n g performance were w r i t t e n 

or made a p a r t of a v i c e p r e s i d e n t ' s p e r s o n n e l f i l e . 

Lambert a d m i t t e d t h a t Mike had spoken w i t h him on more 

than one o c c a s i o n a f t e r Mike took over as p r e s i d e n t i n 2005 

r e g a r d i n g the time Lambert spent away from the o f f i c e . 

Lambert had a v a c a t i o n home i n D e s t i n , F l o r i d a , which he 

r e n t e d when he was not u s i n g i t , and another p i e c e of r e n t a l 

p r o p e r t y i n Santa Rosa, F l o r i d a . B o t h p r o p e r t i e s r e q u i r e d 

maintenance p e r i o d i c a l l y , and Lambert t r a v e l e d t o the area 

where the p r o p e r t i e s are l o c a t e d a p p r o x i m a t e l y t w i c e per 

month. Lambert a l s o purchased a home i n the Birmingham a r e a 
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i n 2005; t h a t home a p p a r e n t l y r e q u i r e d e x t e n s i v e r e n o v a t i o n . 

Lambert's r e n t a l - p r o p e r t y maintenance and h i s home r e n o v a t i o n s 

appeared t o Mike t o s h i f t Lambert's f o c u s away from Mazer 

b u s i n e s s even when he was a t work. However, Lambert t e s t i f i e d 

t h a t "he wouldn't know" whether Mike was i r r i t a t e d or 

concerned over Lambert's performance as a r e s u l t of the fo c u s 

Mike f e l t Lambert p l a c e d on h i s r e n t a l p r o p e r t y and home 

r e n o v a t i o n s . 

D u r i n g e a r l y 2006, i s s u e s arose i n the k i t c h e n - a n d - b a t h 

department r e g a r d i n g k i t c h e n c a b i n e t s , which Lambert was 

r e s p o n s i b l e f o r o r d e r i n g . The department had d i f f i c u l t y 

meeting customer o r d e r s on s e v e r a l o c c a s i o n s because c e r t a i n 

p o p u l a r c a b i n e t s were not i n s t o c k . However, the department 

a l s o s u f f e r e d from a problem w i t h o v e r s t o c k e d items t h a t would 

not s e l l . A c c o r d i n g t o Mike, Lambert's f a i l u r e t o p r o p e r l y 

o r d e r the r i g h t c a b i n e t s a t the r i g h t t i mes had caused the 

problems t h a t m a n i f e s t e d themselves i n the k i t c h e n - a n d - b a t h 

department i n e a r l y 2006. 

Lambert a d m i t t e d t h a t Mike had e x p r e s s e d d i s p l e a s u r e over 

the problems i n the k i t c h e n - a n d - b a t h department. He s a i d t h a t 

Mike had s p e c i f i c a l l y c r i t i c i z e d him f o r o r d e r i n g the wrong 
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ty p e s of b u i l d i n g m a t e r i a l s or c a b i n e t s . Lambert t e s t i f i e d 

t h a t he knew t h a t Mike was unhappy w i t h him over the i s s u e s 

w i t h the o u t - o f - s t o c k k i t c h e n c a b i n e t s . 

In a d d i t i o n , Mike t e s t i f i e d t h a t he became i n c r e a s i n g l y 

d i s s a t i s f i e d w i t h Lambert's h a n d l i n g of h i s a d v e r t i s i n g 

d u t i e s . Mike s a i d t h a t he wanted t o move away from r a d i o , t o 

move toward more " h i g h - d o l l a r " s p o t s on t e l e v i s i o n , t o 

i n c r e a s e the p r o d u c t i o n v a l u e s of the t e l e v i s i o n commercials, 

and t o take a f r e s h approach t o the way p r i n t ads were used by 

the company. Mike s p e c i f i c a l l y s t a t e d t h a t he f e l t t h a t 

Lambert had not been p r o a c t i v e i n l o o k i n g f o r new ways t o be 

e f f e c t i v e i n h i s a d v e r t i s i n g d u t i e s . Lambert a d m i t t e d t h a t 

Mike had communicated h i s d e s i r e f o r " h i g h - d o l l a r " s p o t s on 

t e l e v i s i o n and a d e s i r e t o move away from r a d i o a d v e r t i s i n g ; 

the o n l y o t h e r i s s u e r e l a t e d t o a d v e r t i s i n g t h a t Lambert 

a d m i t t e d t h a t Mike had complained t o him about was the amount 

of time he spent a t l u n c h e s w i t h h i s a d v e r t i s i n g c o n t a c t s . 

By May 2006, Mike had become so d i s s a t i s f i e d w i t h Lambert 

t h a t he d e c i d e d t o d i s c h a r g e him from h i s employment w i t h 

Mazer. He t e l e p h o n e d Lambert and a r r a n g e d f o r a meeting w i t h 

him on May 3, 2006. When Lambert met w i t h Mike, the company 

5 



2080491 

c o n t r o l l e r , Dan Ward, was a l s o i n a t t e n d a n c e . Mike i n f o r m e d 

Lambert t h a t he was b e i n g d i s c h a r g e d , and Mike o f f e r e d Lambert 

a severance package and a t e r m i n a t i o n agreement. Lambert s a i d 

t h a t Mike d i d not t e l l him why he was b e i n g d i s c h a r g e d ; 

however, Ward t e s t i f i e d t h a t Mike began t o e x p l a i n h i s reasons 

but Lambert t o l d Mike t h a t he d i d not want t o hear them. 

Lambert d i d not a c c e p t the severance package, and he d i d not 

s i g n the t e r m i n a t i o n agreement. A t the time he was d i s c h a r g e d 

from h i s employment, Lambert was 47 years o l d . 

A f t e r he d i s c h a r g e d Lambert, Mike d i v i d e d and r e a s s i g n e d 

Lambert's d u t i e s t o e x i s t i n g p e r s o n n e l . Mike t e s t i f i e d t h a t 

he d i d not h i r e anyone or promote anyone t o take over 

Lambert's p o s i t i o n as v i c e p r e s i d e n t of m a r k e t i n g . D a v i d 

Smythia, who s e r v e d as e x e c u t i v e v i c e p r e s i d e n t , was a s s i g n e d 

Lambert's a d v e r t i s i n g d u t i e s . D a v i d Cobbin was promoted from 

l o c a t i o n manager t o p u r c h a s i n g manager, and he took over 

p u r c h a s i n g d u t i e s f o r the k i t c h e n - a n d - b a t h department. Mike 

took over Lambert's d e a l - b u y i n g d u t i e s . 

A f t e r r e c e i v i n g a r i g h t - t o - s u e l e t t e r from the E q u a l 

Employment O p p o r t u n i t y Commission("EEOC") Lambert sued Mazer, 

a l l e g i n g t h a t he had been d i s c h a r g e d from h i s employment i n 
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v i o l a t i o n of the AADEA. Mazer answered Lambert's c o m p l a i n t 

and d e n i e d l i a b i l i t y . Mazer then moved f o r a summary judgment 

on Lambert's a g e - d i s c r i m i n a t i o n c l a i m , which the t r i a l c o u r t 

g r a n t e d . I n i t s judgment, the t r i a l c o u r t d e t e r m i n e d t h a t 

Lambert had f a i l e d t o p r e s e n t e v i d e n c e s u f f i c i e n t t o e s t a b l i s h 

a prima f a c i e case of age d i s c r i m i n a t i o n under the AADEA and 

t h a t , even i f he had, he had f a i l e d t o p r e s e n t s u f f i c i e n t 

e v i d e n c e d e m o n s t r a t i n g t h a t Mazer's p r o f f e r e d l e g i t i m a t e , 

n o n d i s c r i m i n a t o r y reason f o r Lambert's d i s c h a r g e was 

p r e t e x t u a l . Lambert appealed t o the Alabama Supreme C o u r t , 

which t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t t o A l a . 

Code 1975, § 12-2-7(6). 

S t a n d a r d of Review 

We r e v i e w a summary judgment de novo; we a p p l y the same 

s t a n d a r d as was a p p l i e d i n the t r i a l c o u r t . A motion f o r a 

summary judgment i s t o be g r a n t e d when no genuine i s s u e of 

m a t e r i a l f a c t e x i s t s and the moving p a r t y i s e n t i t l e d t o a 

judgment as a matter of law. Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y moving f o r a summary judgment must make a prima f a c i e 

showing " t h a t t h e r e i s no genuine i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a ma t t e r of 
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law." Rule 5 6 ( c ) ( 3 ) ; see Lee v. C i t y of Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1992). I f the movant meets t h i s burden, "the 

burden then s h i f t s t o the nonmovant t o r e b u t the movant's 

prima f a c i e showing by ' s u b s t a n t i a l e v i d e n c e . ' " Lee, 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 

i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 

e x i s t e n c e of the f a c t sought t o be p r o v e d . " West v. Founders  

L i f e Assurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 

1989); see A l a . Code 1975, § 12-21-12(d). Furthermore, when 

r e v i e w i n g a summary judgment, the a p p e l l a t e c o u r t must view 

a l l the e v i d e n c e i n a l i g h t most f a v o r a b l e t o the nonmovant 

and must e n t e r t a i n a l l r e a s o n a b l e i n f e r e n c e s from the e v i d e n c e 

t h a t a j u r y would be e n t i t l e d t o draw. See N a t i o n w i d e Prop. &  

Cas. I n s . Co. v. DPF A r c h i t e c t s , P.C., 792 So. 2d 369, 372 

( A l a . 2000); and Fuqua v. I n g e r s o l l - R a n d Co., 591 So. 2d 486, 

487 ( A l a . 1991). 

Age D i s c r i m i n a t i o n under the AADEA 

T h i s case p r e s e n t s o n l y the second time t h a t an Alabama 

a p p e l l a t e c o u r t has c o n s i d e r e d the m e r i t s of a c l a i m brought 
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under the AADEA.1 See Robinson v. Alabama Cent. C r e d i t Union, 

964 So. 2d 1225 ( A l a . 2007) ( a f f i r m i n g a summary judgment i n 

f a v o r of an employer on an employee's a g e - d i s c r i m i n a t i o n c l a i m 

brought p u r s u a n t t o the AADEA). The AADEA p r o h i b i t s 

employers, employment a g e n c i e s , and l a b o r o r g a n i z a t i o n s from 

" d i s c r i m i n a t [ i n g ] i n employment a g a i n s t a worker 40 y e a r s of 

age and over i n h i r i n g , j o b r e t e n t i o n , compensation, or o t h e r 

terms or c o n d i t i o n s of employment." § 25-1-21. In Robinson, 

our supreme c o u r t , a f t e r c o n s i d e r i n g the h o l d i n g s of f e d e r a l 

c o u r t s i n Alabama, adopted the same b u r d e n - s h i f t i n g a n a l y s i s 

a p p l i e d t o f e d e r a l a g e - d i s c r i m i n a t i o n c l a i m s brought under the 

1 I n s e v e r a l o t h e r c a s e s , a p p e l l a t e c o u r t s have c o n s i d e r e d 
i s s u e s r e l a t i n g t o an AADEA c l a i m , such as the l i m i t a t i o n s 
p e r i o d a p p l i c a b l e t o an AADEA c l a i m , see B y r d v. D i l l a r d ' s ,  
I n c . , 892 So. 2d 342 ( A l a . 2004), and Hedegard v. BE&K, 923 
So. 2d 315 ( A l a . C i v . App. 2005); the e f f e c t of a s e t t l e m e n t 
or r e l e a s e of another c l a i m on an AADEA c l a i m , see Dunlap v.  
Regions F i n . Corp., 983 So. 2d 374 ( A l a . 2007) ( a f f i r m i n g a 
summary judgment i n f a v o r of an employer on an age-
d i s c r i m i n a t i o n c l a i m brought under the AADEA on the b a s i s of 
a r e l e a s e s i g n e d by the employee), and Whitson v. C i t y of 
Hoover, [Ms. 1071468, January 16, 2009] So. 3d ( A l a . 
2009) ( r e v e r s i n g the d i s m i s s a l of an AADEA c l a i m because a 
workers' compensation s e t t l e m e n t d i d not r e l e a s e the c l a i m ) ; 
the t i m i n g of the c o n s i d e r a t i o n of bot h s o v e r e i g n and s t a t e -
agent immunity i n a case brought under the AADEA, see Ex p a r t e  
Auburn U n i v . , 6 So. 3d 478 ( A l a . 2008); and whether f e d e r a l -
law c l a i m s brought i n f e d e r a l c o u r t t o l l e d a s t a t e - l a w c l a i m 
brought under the AADEA i n s t a t e c o u r t , see R e s t e r v. McWane,  
I n c . , 962 So. 2d 183 ( A l a . 2007). 
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f e d e r a l Age D i s c r i m i n a t i o n i n Employment A c t ("ADEA"), 29 

U.S.C. § 621 e t seq. Robinson, 964 So. 2d a t 1228-29. 

" [ F ] e d e r a l c o u r t s c o n s i d e r i n g the i s s u e [of the 
burden of p r o o f a p p l i c a b l e t o an AADEA c l a i m ] have 
noted t h a t the purpose and p r o h i b i t i o n s of the AADEA 
are s i m i l a r t o those of the f e d e r a l Age 
D i s c r i m i n a t i o n i n Employment A c t , 29 U.S.C. § 621 e t 
seq. ('ADEA'), and c o n c l u d e d t h a t ADEA p r i n c i p l e s 
s h o u l d t h e r e f o r e govern i n AADEA cases as w e l l . See, 
e.g., Bonham v. Regions Mortgage, I n c . , 12 9 F. Supp. 
2d 1315, 1321 (M.D. A l a . 2001); see a l s o § 25-1-29, 
A l a . Code 1975 ( e x p r e s s l y a d o p t i n g as p a r t of the 
AADEA the remedies, d e f e n s e s , and s t a t u t e s of 
l i m i t a t i o n s a p p l i c a b l e t o the ADEA). A c c o r d i n g l y , 
the f e d e r a l c o u r t s have a p p l i e d t o AADEA c l a i m s the 
same e v i d e n t i a r y framework a p p l i e d t o f e d e r a l 
a g e - d i s c r i m i n a t i o n c l a i m s . We agree t h a t t h i s 
framework, which was a r t i c u l a t e d by the Supreme 
Court of the U n i t e d S t a t e s i n McDonnell Douglas  
Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. 
Ed. 2d 668 (1973), and Texas Department of Community  
A f f a i r s v. B u r d i n e , 450 U.S. 248, 101 S. Ct. 1089, 
67 L. Ed. 2d 207 (1981), i s the p r o p e r means by 
which t o r e v i e w an AADEA c l a i m . The e v i d e n t i a r y 
framework was summarized as f o l l o w s i n Dooley v.  
A u t o N a t i o n USA Corp., 218 F. Supp. 2d 1270, 1278 
(N.D. A l a . 2002): 

" ' " F i r s t , the p l a i n t i f f has the 
burden of p r o v i n g by the 
preponderance of the evi d e n c e a 
p r i m a f a c i e c a s e o f 
d i s c r i m i n a t i o n . Second, i f the 
p l a i n t i f f succeeds i n p r o v i n g the 
prima f a c i e case, the burden 
s h i f t s t o the defendant 'to 
a r t i c u l a t e some l e g i t i m a t e , 
n o n d i s c r i m i n a t o r y reason f o r the 
employee's r e j e c t i o n . ' T h i r d , 
s h o u l d the defendant c a r r y t h i s 
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burden, the p l a i n t i f f must then 
have an o p p o r t u n i t y t o prove by a 
preponderance of the e v i d e n c e 
t h a t the l e g i t i m a t e reasons 
o f f e r e d by the defendant were not 
i t s t r u e r e a s o n s , but were a 
p r e t e x t f o r d i s c r i m i n a t i o n . " 

" ' B u r d i n e , 450 U.S. a t 252-53, 101 S. Ct. 
1089 ( c i t a t i o n s o m i t t e d ) . At a l l t i m e s , 
p l a i n t i f f b e a r s the burden of p e r s u a s i o n on 
the u l t i m a t e q u e s t i o n of whether the 
defendant a c t e d w i t h an u n l a w f u l motive. 
St . Mary's Honor C t r . v. H i c k s , 509 U.S. 
502, 511, 113 S. Ct. 2742, 125 L. Ed. 2d 
407 (1993). I f the p l a i n t i f f does not 
p r o f f e r s u f f i c i e n t e v i d e n c e t o c r e a t e a 
genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g 
whether each of the defendant employer's 
a r t i c u l a t e d reasons i s p r e t e x t u a l , the 
employer i s e n t i t l e d t o judgment as a 
m a t t e r of law on the p l a i n t i f f ' s c l a i m . See  
Combs v. P l a n t a t i o n P a t t e r n s , 106 F.3d 
1519, 1529 (11th C i r . 1997).'" 

Robinson, 964 So. 2d a t 1228-29. 

In the summary-judgment o r d e r a p p e a l e d from i n Robinson, 

the t r i a l c o u r t had assumed t h a t the p l a i n t i f f had e s t a b l i s h e d 

a prima f a c i e case of age d i s c r i m i n a t i o n and had c o n c l u d e d 

t h a t a summary judgment was a p p r o p r i a t e because the p l a i n t i f f 

had f a i l e d t o p r e s e n t s u f f i c i e n t e v i d e n c e t h a t the reason f o r 

the d i s c h a r g e p r o f f e r e d by the employer was p r e t e x t u a l . I d . 

a t 1229. The supreme c o u r t , l i k e w i s e , assumed t h a t the 

p l a i n t i f f i n Robinson had e s t a b l i s h e d a prima f a c i e case and 
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a n a l y z e d o n l y whether the p l a i n t i f f had p r e s e n t e d s u f f i c i e n t 

e v i d e n c e t o c r e a t e a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g 

whether the reason f o r the p l a i n t i f f ' s d i s c h a r g e p r o f f e r e d by 

the employer was p r e t e x t u a l . I d . a t 1230-32. Thus, the 

Robinson c o u r t d i d not s e t out the elements r e q u i r e d t o make 

out a prima f a c i e case of age d i s c r i m i n a t i o n under the AADEA. 

Because the t r i a l c o u r t i n the p r e s e n t case d e t e r m i n e d b o t h 

t h a t Lambert had f a i l e d t o p r e s e n t e v i d e n c e s u f f i c i e n t t o 

e s t a b l i s h a prima f a c i e case and t h a t Lambert had f a i l e d t o 

c r e a t e a f a c t q u e s t i o n r e g a r d i n g whether the p r o f f e r e d 

l e g i t i m a t e , n o n d i s c r i m i n a t o r y reason f o r h i s d i s c h a r g e was 

p r e t e x t u a l , we w i l l address b o t h the e s t a b l i s h m e n t of a prima 

f a c i e case under the AADEA and the d e m o n s t r a t i o n of p r e t e x t 

under the AADEA. 

The Prima F a c i e Case 

In an AADEA case, our supreme c o u r t has h e l d , a p l a i n t i f f 

must f i r s t e s t a b l i s h a prima f a c i e case of d i s c r i m i n a t i o n . 

Robinson, 964 So. 2d a t 1228. Because our supreme c o u r t 

agreed t h a t cases a p p l y i n g the ADEA s h o u l d govern the 

a p p l i c a t i o n of the AADEA, we t u r n t o f e d e r a l cases a p p l y i n g 

the ADEA t o determine e x a c t l y what a p l a i n t i f f must prove t o 
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e s t a b l i s h a prima f a c i e case of age d i s c r i m i n a t i o n . 

G e n e r a l l y , a p l a i n t i f f s e e k i n g t o e s t a b l i s h a prima f a c i e case 

of age d i s c r i m i n a t i o n must "prove t h a t (1) p l a i n t i f f was a 

member of a p r o t e c t e d group, (2) p l a i n t i f f was d i s c h a r g e d , (3) 

p l a i n t i f f was r e p l a c e d w i t h a p e r s o n o u t s i d e the p r o t e c t e d 

group, and (4) p l a i n t i f f was q u a l i f i e d t o do the j o b . " 

S t a n f i e l d v. Answering Serv., I n c . , 867 F.2d 1290, 1293 (11th 

C i r . 1989). 

The t r i a l c o u r t i n the p r e s e n t case d e t e r m i n e d t h a t 

Lambert had not e s t a b l i s h e d the elements of a prima f a c i e case 

of age d i s c r i m i n a t i o n because he had f a i l e d t o produce 

e v i d e n c e t h a t Mazer r e p l a c e d him w i t h a younger p e r s o n . In 

i t s summary-judgment o r d e r , the t r i a l c o u r t s p e c i f i c a l l y n o ted 

t h a t , i n some f e d e r a l c i r c u i t s , an employee i s not c o n s i d e r e d 

t o have been r e p l a c e d when h i s or her d u t i e s are d i s t r i b u t e d 

among e x i s t i n g employees who have been p e r f o r m i n g the same, 

s i m i l a r , or r e l a t e d work. See Barnes v. GenCorp., I n c . , 896 

F.2d 1457, 1465 (6th C i r . 1990). A l t h o u g h the t r i a l c o u r t d i d 

not so i n d i c a t e , the f a c t t h a t Mazer r e a s s i g n e d Lambert's 

d u t i e s t o a t l e a s t two o t h e r employees who were o l d e r than him 

-- Smythia and Mike -- a l s o weighs a g a i n s t the e s t a b l i s h m e n t 
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of a prima f a c i e case. S e t t l e v. K Mart Corp., 857 F. Supp. 

955, 958 (M.D. F l a . 1994) ( s t a t i n g t h a t because t h e r e was 

p r o o f t h a t the a g e - d i s c r i m i n a t i o n p l a i n t i f f was r e p l a c e d by 

someone s u b s t a n t i a l l y o l d e r , the p l a i n t i f f had f a i l e d t o 

p r e s e n t the c o u r t w i t h e v i d e n c e r a i s i n g an i n f e r e n c e of age 

d i s c r i m i n a t i o n ) . 

Lambert t a k e s i s s u e w i t h the t r i a l c o u r t ' s adherence t o 

the r e q u i r e m e n t t h a t he prove t h a t he was r e p l a c e d by a 

younger employee. Lambert p o i n t s out t h a t f e d e r a l age-

d i s c r i m i n a t i o n cases have not l i m i t e d themselves s o l e l y t o one 

f o r m u l a t i o n of the elements of a prima f a c i e case. See  

S t a n f i e l d , 867 F.2d a t 1294 ( s t a t i n g , i n the c o n t e x t of an 

a g e - d i s c r i m i n a t i o n case under the ADEA, t h a t p r o v i n g t h a t one 

was r e p l a c e d by a younger p e r s o n " i s not e s s e n t i a l " and t h a t 

"'the p a r t i c u l a r l y amorphous n a t u r e of age d i s c r i m i n a t i o n 

c o u n s e l s a g a i n s t r i g i d a p p l i c a t i o n of [the] t e s t ' " ( q u o t i n g 

Pace v. Southern Ry. Sys., 701 F.2d 1383, 1387 (11th C i r . 

1 9 8 3 ) ) ) . Based upon our r e v i e w of s e v e r a l a g e - d i s c r i m i n a t i o n 

c a s e s , we conclude t h a t Lambert i s c o r r e c t i n a s s e r t i n g t h a t 

h i s f a i l u r e t o prove t h a t he was r e p l a c e d by a younger p e r s o n 
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does not, i n and of i t s e l f , p r e v e n t the e s t a b l i s h m e n t of a 

prima f a c i e case of age d i s c r i m i n a t i o n . 

In f a c t , i n cases i n v o l v i n g r e d u c t i o n s i n the w o r k f o r c e 

or the e l i m i n a t i o n of a p o s i t i o n by the employer, a p l a i n t i f f 

l a c k i n g d i r e c t e v i d e n c e of age d i s c r i m i n a t i o n would be almost 

unable t o prove h i s or her case i f the requirement of showing 

h i s or her replacement by a younger i n d i v i d u a l were c o n s i d e r e d 

i m p e r a t i v e t o the e s t a b l i s h m e n t of a prima f a c i e case. See, 

e.g., Barnes v. Southwest F o r e s t Indus., I n c . , 814 F.2d 607, 

609 (11th C i r . 1987). In r e c o g n i t i o n of t h i s f a c t , the 

f e d e r a l c o u r t s have d e v e l o p e d an a l t e r n a t i v e t e s t f o r the 

e s t a b l i s h m e n t of a prima f a c i e case of age d i s c r i m i n a t i o n i n 

those types of cases: 

" [ T ] h i s C i r c u i t has h e l d t h a t a p l a i n t i f f i n a 
j o b - r e d u c t i o n case can e s t a b l i s h a prima f a c i e case 
by d e m o n s t r a t i n g : (1) t h a t he was i n a p r o t e c t e d 
group and was a d v e r s e l y a f f e c t e d by an employment 
d e c i s i o n ; (2) t h a t he was q u a l i f i e d t o assume 
another p o s i t i o n a t the time of d i s c h a r g e or 
demotion; and (3) e v i d e n c e by which a f a c t f i n d e r 
might r e a s o n a b l y conclude t h a t the employer i n t e n d e d 
t o d i s c r i m i n a t e i n r e a c h i n g the d e c i s i o n a t i s s u e . 
W i l l i a m s v. G e n e r a l Motors Corp., 656 F.2d 120, 129 
(5th C i r . U n i t B 1981), c e r t . d e n i e d , 455 U.S. 943, 
102 S. Ct. 1439, 71 L. Ed. 2d 655 (1982). A l t h o u g h 
t h i s t e s t i s not 'the a l p h a and omega of p o s s i b l e 
t e s t s i n the age d i s c r i m i n a t i o n c o n t e x t , ' Pace [v.  
Southern R a i l w a y System, 701 F.2d [1383,] 1387 
[ ( 1 1 t h C i r . 1 9 8 3 ) ] , i t does e s t a b l i s h the 
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p r o p o s i t i o n t h a t the p l a i n t i f f ' s burden i s t o 
i n t r o d u c e e v i d e n c e t h a t s u p p o r t s a r e a s o n a b l e 
i n f e r e n c e of i n t e n t i o n a l age d i s c r i m i n a t i o n . " 

Barnes, 814 F.2d a t 609-10 ( f o o t n o t e o m i t t e d ) ; see a l s o Benson 

v. Tocco, I n c . , 113 F.3d 1203, 1208 (11th C i r . 1997); M i t c h e l l 

v. Worldwide U n d e r w r i t e r s I n s . Co., 967 F.2d 565, 567-68 (11th 

C i r . 1992). 

Mike t e s t i f i e d t h a t he d i d not r e p l a c e Lambert by h i r i n g 

anyone f o r or promoting anyone t o the p o s i t i o n of v i c e 

p r e s i d e n t of m a r k e t i n g and t h a t he i n s t e a d d i v i d e d Lambert's 

d u t i e s among t h r e e e x i s t i n g employees. Mike d i d not t e s t i f y , 

and the e v i d e n c e does not e s t a b l i s h , t h a t Mike's reason f o r 

d i s c h a r g i n g Lambert was the need t o e l i m i n a t e Lambert's 

p o s i t i o n . The E l e v e n t h C i r c u i t C ourt of Ap p e a l s has i n d i c a t e d 

t h a t the a l t e r n a t i v e t e s t f o r e s t a b l i s h i n g a prima f a c i e case 

i s l i m i t e d t o t r u e r e d u c t i o n - i n - f o r c e or p o s i t i o n - e l i m i n a t i o n 

c a s e s . Munoz v. Oceanside R e s o r t s , I n c . , 223 F.3d 1340 (11th 

C i r . 2000) r e c o g n i z i n g a d i s t i n c t i o n between w o r k f o r c e -

r e d u c t i o n cases and t e r m i n a t i o n c a s e s ) . However, f e d e r a l 

c o u r t s have not always r e q u i r e d s t r i c t adherence t o the 

elements of a prima f a c i e case, i n d i c a t i n g t h a t , a l t h o u g h the 

t y p i c a l method of d e m o n s t r a t i n g a prima f a c i e case i n v o l v e s a 
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showing t h a t the employer r e p l a c e d an o l d e r worker w i t h a 

younger one, the c o u r t s must be "open t o a l t e r n a t i v e methods 

of p r o o f of a prima f a c i e case" and t h a t the d e t e r m i n a t i o n 

h i n g e s on "whether the p l a i n t i f f has p r e s e n t e d s u f f i c i e n t 

e v i d e n c e t o p r o v i d e a b a s i s f o r an i n f e r e n c e t h a t age was a 

f a c t o r i n the employment d e c i s i o n . " Pace v. Southern Ry.  

Sys., 701 F.2d a t 1387; see a l s o S t a n f i e l d , 867 F.2d a t 1294. 

Thus, a l t h o u g h we agree w i t h Lambert t h a t the t r i a l c o u r t 

e r r e d i n s t r i c t l y a p p l y i n g the o r i g i n a l elements of a prima 

f a c i e case t o Lambert's a g e - d i s c r i m i n a t i o n c l a i m and by 

c o n c l u d i n g t h a t Lambert's f a i l u r e t o prove t h a t he was 

r e p l a c e d by a younger p e r s o n p r e v e n t e d him from e s t a b l i s h i n g 

a prima f a c i e case, we must now c o n s i d e r whether Lambert's 

e v i d e n c e " p r o v i d e [ s ] a b a s i s f o r an i n f e r e n c e t h a t age was a 

f a c t o r i n the employment d e c i s i o n , " Pace, 701 F.2d a t 1387, 

and, t h u s , whether Lambert d i d , i n f a c t , e s t a b l i s h a prima 

f a c i e case of age d i s c r i m i n a t i o n . L i b e r t y N a t ' l L i f e I n s . Co.  

v. U n i v e r s i t y of Alabama H e a l t h S e r v s . Found., P.C., 881 So. 

2d 1013, 1020 ( A l a . 2003) ( n o t i n g t h a t we may a f f i r m a t r i a l 

c o u r t ' s judgment on any v a l i d l e g a l ground i n most 

c i r c u m s t a n c e s ) . 
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Because the a l t e r n a t i v e t e s t a l l o w s an a g e - d i s c r i m i n a t i o n 

p l a i n t i f f the o p p o r t u n i t y t o e s t a b l i s h a prima f a c i e case by 

p r e s e n t i n g "evidence by which a f a c t f i n d e r might r e a s o n a b l y 

conclude t h a t the employer i n t e n d e d t o d i s c r i m i n a t e i n 

r e a c h i n g the d e c i s i o n a t i s s u e , " Barnes, 814 F.2d a t 609, we 

w i l l c o n s i d e r Lambert's e v i d e n c e under t h a t t e s t . Both 

p a r t i e s agree t h a t Lambert has e s t a b l i s h e d the f i r s t and 

second elements of the a l t e r n a t i v e t e s t , because Lambert was 

q u a l i f i e d f o r h i s p o s i t i o n and he was a member of the 

p r o t e c t e d group t h a t s u f f e r e d an adverse employment d e c i s i o n . 

See i d . We t u r n our f o c u s , then, t o the t h i r d element of the 

a l t e r n a t i v e t e s t : whether Lambert p r e s e n t e d e v i d e n c e from 

which a r e a s o n a b l e f a c t - f i n d e r c o u l d conclude t h a t Mazer 

i n t e n d e d t o d i s c r i m i n a t e a g a i n s t him on the b a s i s of h i s age 

when Mike d i s c h a r g e d him from h i s employment. See i d . To do 

t h a t , we must c o n s i d e r whether Lambert p r e s e n t e d "evidence 

t h a t s u p p o r t s a r e a s o n a b l e i n f e r e n c e of age d i s c r i m i n a t i o n . " 

I d . a t 610. 

In o r d e r t o make the d e t e r m i n a t i o n whether an age-

d i s c r i m i n a t i o n p l a i n t i f f has p r e s e n t e d enough ev i d e n c e t o 

s a t i s f y h i s or her burden of p r e s e n t i n g a prima f a c i e case, 
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c o u r t s have c o n s i d e r e d c i r c u m s t a n t i a l e v i d e n c e of 

d i s c r i m i n a t i o n , i n c l u d i n g comments made by employers or 

d e c i s i o n makers t h a t i n d i c a t e an a g e - r e l a t e d b i a s . See C o r b i n  

v. S o u t h l a n d I n t ' l T r u c k s , 25 F.3d 1545, 1549 (11th C i r . 

1994); see a l s o Hunter v. Mobis, Alabama, LLC, 559 F. Supp. 2d 

1247, 1257 (M.D. A l a . 2008) ( c o n s i d e r i n g comments i n d i c a t i n g 

a p r e g n a n c y - r e l a t e d b i a s i n a p r e g n a n c y - d i s c r i m i n a t i o n case t o 

e v a l u a t e whether the p l a i n t i f f e s t a b l i s h e d a prima f a c i e 

c a s e ) . "[A] comment [by an employer or d e c i s i o n maker], which 

was n a r r o w l y t a i l o r e d t o a p a r t i c u l a r event, might c o n s t i t u t e 

some evi d e n c e of d i s c r i m i n a t i o n f o r a case based on a s e p a r a t e 

event; the statement, however, must then be seen not as d i r e c t 

e v i d e n c e of d i s c r i m i n a t i o n , but as c i r c u m s t a n t i a l e v i d e n c e of 

d i s c r i m i n a t i o n " ; c i r c u m s t a n t i a l e v i d e n c e , u n l i k e d i r e c t 

e v i d e n c e , "suggests — but does not prove — a d i s c r i m i n a t o r y 

m o t i v e . " B u r r e l l v. Board of T r s . of G e o r g i a M i l i t a r y C o l l . , 

125 F.3d 1390, 1393 n.7 and 1393 (11th C i r . 1997). However, 

the c o u r t s have a l s o h e l d t h a t " s t r a y remarks" or " i s o l a t e d 

comments" u n r e l a t e d t o the employee or d i s c h a r g e a t i s s u e are 

not s u f f i c i e n t t o c r e a t e a j u r y q u e s t i o n i n an age-

d i s c r i m i n a t i o n case. Cone v. Longmont U n i t e d Hosp. Ass'n, 14 
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F.3d 526, 531 (10th C i r . 1994); see a l s o Brook v. C i t y of  

Montgomery, 916 F. Supp 1193, 1204-05 (M.D. A l a . 1996). The 

a g e - d i s c r i m i n a t i o n p l a i n t i f f must "demonstrate [ t h a t ] a nexus 

e x i t s between t h [ e ] a l l e g e d l y d i s c r i m i n a t o r y statements and 

the [employer's] d e c i s i o n t o t e r m i n a t e [him or] h e r . " Cone, 

14 F.3d a t 531; Brook, 916 F. Supp a t 1204-05. 

Lambert t e s t i f i e d t h a t Mike had made sta t e m e n t s 

i n d i c a t i n g an age b i a s . Mike a d m i t t e d t h a t he had made some, 

but not a l l , of the statements Lambert a t t r i b u t e d t o him. For 

purposes of r e v i e w of the summary judgment, we must c o n s i d e r 

the f a c t s i n the l i g h t most f a v o r a b l e t o Lambert, see DPF  

A r c h i t e c t s , 792 So. 2d a t 372, and we t h e r e f o r e c o n s i d e r a l l 

the a l l e g e d statements as i f Mike had i n d e e d made them. Cone, 

14 F.3d a t 531. 

Lambert t e s t i f i e d t h a t Mike had s a i d of A r t L e v i n e , who 

was about 65 y e a r s of age, t h a t he d e s i r e d someone younger and 

more e n e r g e t i c i n h i s p o s i t i o n . A c c o r d i n g t o Lambert, Mike 

a l s o commented t h a t A r t "wasn't v e r y a c t i v e . " R e g a r d i n g 

another employee, Sam L o r i n o , whose age does not appear i n the 

r e c o r d but who was, by agreement of the p a r t i e s , over the age 

of 40, Lambert t e s t i f i e d t h a t Mike had s t a t e d t h a t L o r i n o was 
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"past h i s prime" and a l s o mentioned t h a t he, t o o , was not 

" a c t i v e . " 

Those s t a t e m e n t s , a l t h o u g h c apable of b e i n g p e r c e i v e d as 

d e r o g a t o r y and i n a p p r o p r i a t e , were not made r e g a r d i n g or 

d i r e c t e d toward Lambert. They were comments made about o t h e r 

employees i n o t h e r p o s i t i o n s than Lambert's and d i d not 

d i r e c t l y bear on the d e c i s i o n t o d i s c h a r g e Lambert. Thus, 

they appear t o be " s t r a y remarks," which are inadequate t o 

p r e s e n t s u f f i c i e n t e v i d e n c e of a d i s c r i m i n a t o r y i n t e n t . Cone, 

14 F.3d a t 531; Brook, 916 F. Supp a t 1204-05. 

Lambert a l s o r e l i e s on what he terms Mike's " c o n f l i c t i n g 

t e s t i m o n y " r e g a r d i n g the reason f o r Lambert's d i s c h a r g e . 

Lambert r e l i e s on a statement Mike made i n a 2008 d e p o s i t i o n 

i n a defamation a c t i o n brought by another d i s c h a r g e d employee. 

In the d e p o s i t i o n , Mike was asked why Lambert was d i s c h a r g e d , 

t o which he responded " r e o r g a n i z a t i o n . " When asked i f t h e r e 

were any o t h e r reasons f o r d i s c h a r g i n g Lambert, Mike r e p l i e d 

"no." Mike had t e s t i f i e d i n h i s d e p o s i t i o n i n the p r e s e n t 

case, had i n d i c a t e d i n h i s w r i t t e n d i s c o v e r y r esponses, and 

had i n d i c a t e d i n Mazer's EEOC p o s i t i o n paper t h a t Lambert's 

d i s c h a r g e was m o t i v a t e d by d i s s a t i s f a c t i o n w i t h Lambert's 
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performance of b o t h h i s p u r c h a s i n g and a d v e r t i s i n g d u t i e s . 

Mazer argues t h a t the two reasons g i v e n were not t r u l y 

c o n f l i c t i n g . 

Our supreme c o u r t c o n s i d e r e d a s i m i l a r argument i n 

Robinson, i n which the employer had o r i g i n a l l y g i v e n c o r p o r a t e 

r e s t r u c t u r i n g as i t s reason f o r the employee's d i s c h a r g e . 

Robinson, 964 So. 2d a t 1229-30. L a t e r , the employer 

i n d i c a t e d t h a t i t had a l s o become d i s s a t i s f i e d w i t h the 

employee's work and t h a t h i s performance had f i g u r e d i n t o i t s 

d e c i s i o n t o d i s c h a r g e him. I d . a t 1230. In a f f i r m i n g the 

summary judgment i n f a v o r of the employer, our supreme c o u r t 

e x p l a i n e d t h a t the two reasons g i v e n by the employer were not, 

i n f a c t , " c o n f l i c t i n g " and d i d not amount t o e v i d e n c e t h a t the 

employer had disavowed the o r i g i n a l r eason or o t h e r w i s e 

i n d i c a t e d t h a t the o r i g i n a l reason was a p r e t e x t . I d . 

N o t a b l y , Mike m a i n t a i n e d throughout t h i s a c t i o n t h a t he 

had d i s c h a r g e d Lambert a f t e r becoming i n c r e a s i n g l y 

d i s s a t i s f i e d w i t h h i s performance, which Mike f e l t was a 

r e s u l t of Lambert's o u t s i d e i n t e r e s t s and h i s time away from 

the o f f i c e p u r s u i n g them. A f t e r Lambert's d i s c h a r g e , Mike d i d 

r e s t r u c t u r e some of the u p p e r - l e v e l management of the company 
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by r e a s s i g n i n g c e r t a i n of Lambert's d u t i e s t o Smythia, the 

e x i s t i n g e x e c u t i v e v i c e p r e s i d e n t , and t o h i m s e l f ; the b u l k of 

Lambert's p u r c h a s i n g d u t i e s were a s s i g n e d t o a l o w e r - l e v e l 

employee, who performed those d u t i e s i n a d d i t i o n t o h i s former 

d u t i e s . Mike's comment i n an u n r e l a t e d case t h a t he 

d i s c h a r g e d Lambert because of r e s t r u c t u r i n g appears n o t h i n g 

more than a s h o r t h a n d way t o e x p l a i n the changes i n the Mazer 

management team and does not appear t o i n d i c a t e t h a t Mike was 

d i s a v o w i n g the b a s i s f o r the d e c i s i o n t o d i s c h a r g e Lambert. 

Lambert's f i n a l argument t h a t he has produced s u f f i c i e n t 

c i r c u m s t a n t i a l e v i d e n c e t h a t h i s age was a m o t i v a t i n g f a c t o r 

f o r h i s d i s c h a r g e , i n o r d e r t o e s t a b l i s h a prima f a c i e case of 

age d i s c r i m i n a t i o n , i s t h a t Mazer r e d i s t r i b u t e d h i s d u t i e s t o 

a younger employee. A l t h o u g h we agree t h a t r e a s s i g n i n g the 

d u t i e s of a d i s c h a r g e d employee t o a younger employee might 

e v i d e n c e age d i s c r i m i n a t i o n i n some cases, W a l l i s v. J.R.  

S i m p l o t Co., 26 F.3d 885, 891 (9th C i r . 1994) ( h o l d i n g t h a t an 

a g e - d i s c r i m i n a t i o n p l a i n t i f f e s t a b l i s h e d a prima f a c i e case 

when he " c l a i m e d t h a t t w e l v e of the t h i r t e e n f u n c t i o n s he 

performed were r e t a i n e d a t the c o r p o r a t e l e v e l , and t h a t a l l  

h i s d u t i e s were a s s i g n e d t o persons younger and l e s s q u a l i f i e d 
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than he" (emphasis added)), the f a c t s of the p r e s e n t case do 

not e v i d e n c e such d i s c r i m i n a t i o n . A l t h o u g h Cobbin, who 

assumed Lambert's p u r c h a s i n g d u t i e s f o r the k i t c h e n - a n d - b a t h 

department, i s younger than Lambert, Smythia and Mike, who 

b o t h assumed some of Lambert's d u t i e s , are not. In f a c t , 

Smythia, a t age 66, i s s i g n i f i c a n t l y o l d e r than Lambert. Many 

of Mazer's u p p e r - l e v e l employees are o l d e r than Lambert. The 

e v i d e n c e i n d i c a t e s t h a t Mazer has a number of o l d e r upper-

l e v e l employees: Ward, the company t r e a s u r e r and c o n t r o l l e r i s 

64; M i r i a m D e a l , who performs c e r t a i n a d v e r t i s i n g d u t i e s under 

Smythia's d i r e c t i o n , i s i n her 60s; and Peggy M a r t i n , who 

s e r v e s as a p u r c h a s i n g a s s i s t a n t , i s 67. A t b e s t , Lambert's 

e v i d e n c e amounts t o e v i d e n c e i n d i c a t i n g t h a t Mazer s e l e c t e d 

one younger pe r s o n and two o l d e r persons t o t a k e over the 

t a s k s t h a t Mike d e t e r m i n e d Lambert c o u l d no l o n g e r a d e q u a t e l y 

p e r f o r m . The mere f a c t t h a t one of the persons t o whom one-

t h i r d of Lambert's d u t i e s were r e a s s i g n e d i s younger than 

Lambert does not amount t o s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g 

t h a t Mazer's d e c i s i o n t o d i s c h a r g e Lambert from h i s employment 

was m o t i v a t e d by h i s age. 
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We c o n c l u d e , t h e r e f o r e , t h a t Lambert has not proven a 

prima f a c i e case of age d i s c r i m i n a t i o n under the AADEA, even 

based on the a l t e r n a t i v e t e s t e x p r e s s e d by the E l e v e n t h 

C i r c u i t C o u r t of Appeals i n Barnes. That i s , Lambert's 

e v i d e n c e i s not s u f f i c i e n t e v i d e n c e from "which a f a c t f i n d e r 

might r e a s o n a b l y conclude t h a t the employer i n t e n d e d t o 

d i s c r i m i n a t e i n r e a c h i n g the d e c i s i o n a t i s s u e . " Barnes, 814 

F.2d a t 609. The t r i a l c o u r t p r o p e r l y e n t e r e d a summary 

judgment, even i f i t e r r e d by s t r i c t l y a p p l y i n g the o r i g i n a l 

elements of a prima f a c i e case. L i b e r t y N a t ' l L i f e I n s . Co.  

v. U n i v e r s i t y of Alabama H e a l t h S e r v s . Found., P.C., 881 So. 

2d a t 1020. 

P r e t e x t 

However, even i f Lambert had e s t a b l i s h e d a prima f a c i e 

case of age d i s c r i m i n a t i o n , we would s t i l l c onclude t h a t the 

t r i a l c o u r t ' s summary judgment was p r o p e r l y e n t e r e d . As noted 

above, once a p l a i n t i f f i n an a g e - d i s c r i m i n a t i o n case 

e s t a b l i s h e s a prima f a c i e case, the burden of p r o d u c t i o n 

s h i f t s t o the employer, who must then p r o f f e r a l e g i t i m a t e , 

n o n d i s c r i m i n a t o r y reason f o r the employee's d i s c h a r g e . 

Robinson, 964 So. 2d a t 1228-29; see a l s o S t a n f i e l d , 867 F.2d 
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a t 1294. Mazer p r o f f e r e d as i t s b a s i s f o r Lambert's d i s c h a r g e 

Mike's d i s s a t i s f a c t i o n w i t h Lambert's performance i n h i s 

p u r c h a s i n g and a d v e r t i s i n g d u t i e s . Lambert was then r e q u i r e d 

t o p r e s e n t s u b s t a n t i a l e v i d e n c e c r e a t i n g a f a c t q u e s t i o n 

r e g a r d i n g whether age was, i n f a c t , the b a s i s f o r Mazer's 

d e c i s i o n t o d i s c h a r g e him or t h a t the reason p r o f f e r e d by 

Mazer -- d i s s a t i s f a c t i o n w i t h Lambert's performance -- was a 

mere p r e t e x t f o r age d i s c r i m i n a t i o n . Robinson, 964 So. 2d a t 

1229; see a l s o S t a n f i e l d , 867 F.2d a t 1294. 

Much of the c i r c u m s t a n t i a l e v i d e n c e d i s c u s s e d above i n 

the d i s c u s s i o n of the prima f a c i e case i s a l s o r e l e v a n t t o the 

c o n s i d e r a t i o n whether Lambert met h i s burden of c r e a t i n g a 

genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g h i s a s s e r t i o n t h a t 

Mazer's s t a t e d reason f o r h i s d i s c h a r g e was a mere p r e t e x t . 

Because we have c o n c l u d e d t h a t Lambert's c i r c u m s t a n t i a l 

e v i d e n c e -- the a l l e g e d comments by Mike i n d i c a t i n g age-

r e l a t e d b i a s , the c o n t e n t i o n t h a t Mike had g i v e n c o n f l i c t i n g 

reasons f o r Lambert's d i s c h a r g e , and the reassignment of a 

p o r t i o n of Lambert's d u t i e s t o a younger employee -- i s not 

ev i d e n c e from which a r e a s o n a b l e f a c t - f i n d e r c o u l d i n f e r a 

d i s c r i m i n a t o r y i n t e n t , we w i l l not d i s c u s s t h a t e v i d e n c e 
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f u r t h e r . In a d d i t i o n t o the c i r c u m s t a n t i a l e v i d e n c e d i s c u s s e d 

i n the p r e v i o u s s e c t i o n , Lambert argues t h a t the l a c k of 

documentary e v i d e n c e t o support Mazer's a s s e r t i o n of a 

performance-based d i s c h a r g e c r e a t e s a q u e s t i o n of f a c t 

r e g a r d i n g the v a l i d i t y of the p r o f f e r e d r eason. As Lambert 

argues, f e d e r a l c o u r t s have h e l d t h a t the l a c k of 

documentation t o s u p p o r t performance or d i s c i p l i n a r y i s s u e s 

w i t h an employee can support an i n f e r e n c e t h a t the 

performance- or d i s c i p l i n e - b a s e d reason i s a p r e t e x t . L l o y d  

v. G e o r g i a G u l f Corp., 961 F.2d 1190, 1194-95 (5th C i r . 1992); 

see a l s o E v e r e t t v. Lake M a r t i n A rea U n i t e d Way, 4 6 F.Supp.2d 

1233, 1237 (M.D. A l a . 1999) ( a p p l y i n g same l e g a l p r i n c i p l e t o 

a case i n v o l v i n g d i s c r i m i n a t i o n on the b a s i s of one's f i l i n g 

f o r b a n k r u p t c y p r o t e c t i o n under 11 U.S.C. § 5 2 5 ( b ) ) . 

However, the E l e v e n t h C i r c u i t C ourt of Appeals has a l s o 

h e l d t h a t , when t h e r e i s no " f o r m a l r e v i e w p r o c e s s , " the l a c k 

of documentation of c o m p l a i n t s , n e g a t i v e r e v i e w s , or 

d i s c i p l i n a r y warnings i n a p e r s o n n e l f i l e i s not s u f f i c i e n t 

e v i d e n c e t o show p r e t e x t . Wascura v. C i t y of South Miami, 257 

F.3d 1238, 1245 (11th C i r . 2001) ( i n v o l v i n g a case of 

d i s c r i m i n a t i o n under 42 U.S.C. § 1 2 1 1 2 ( b ) ( 4 ) , a p a r t of the 
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Americans With D i s a b i l i t i e s A c t ) . A l l the e v i d e n c e i n the 

p r e s e n t case i n d i c a t e s t h a t the r e v i e w p r o c e s s f o r v i c e -

p r e s i d e n t - l e v e l employees a t Mazer was i n f o r m a l and o r a l ; 

w i t h o u t f a i l , each p e r s o n w i t h knowledge of the p r o c e s s 

t e s t i f i e d t h a t Mike never i s s u e d w r i t t e n r e v i e w s . In 

a d d i t i o n , Lambert h i m s e l f t e s t i f i e d t h a t Mike had c o u n s e l e d  

him on m i s s i n g work and had e x p r e s s e d d i s p l e a s u r e over c e r t a i n 

of h i s p u r c h a s i n g p r a c t i c e s . Lambert s p e c i f i c a l l y s t a t e d t h a t 

he knew Mike was unhappy about the s i t u a t i o n w i t h the k i t c h e n 

c a b i n e t s . The f a c t t h a t Mike a l s o i n d i c a t e d s a t i s f a c t i o n w i t h 

Lambert d u r i n g the p e r i o d b e f o r e h i s d i s c h a r g e i s not 

s u f f i c i e n t t o r a i s e a q u e s t i o n of f a c t r e g a r d i n g p r e t e x t . See  

Robinson, 964 So. 2d a t 1231-32 ( i n d i c a t i n g t h a t p o s i t i v e 

comments among the n e g a t i v e ones i n performance e v a l u a t i o n s 

d i d not s u f f i c e t o e s t a b l i s h t h a t the employer's p r o f f e r e d 

reason f o r d i s c h a r g e was p r e t e x t u a l ) . 

We c o n c l u d e , t h e r e f o r e , t h a t Lambert a l s o f a i l e d t o 

p r e s e n t s u b s t a n t i a l e v i d e n c e c r e a t i n g a f a c t q u e s t i o n 

r e g a r d i n g whether Mazer's s t a t e d b a s i s f o r Lambert's d i s c h a r g e 

was a mere p r e t e x t f o r age d i s c r i m i n a t i o n . Lambert a d m i t t e d 

h a v i n g been c o u n s e l e d about and h a v i n g been aware of Mike's 
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d i s s a t i s f a c t i o n w i t h the performance of a t l e a s t some of h i s 

d u t i e s i n the year b e f o r e h i s d i s c h a r g e . A r e v i e w of the 

ev i d e n c e s u b m i t t e d by b o t h p a r t i e s c o n v i n c e s us t h a t the t r i a l 

c o u r t ' s d e c i s i o n t o e n t e r a summary judgment i n f a v o r of Mazer 

on the p r e t e x t i s s u e was c o r r e c t . 

C o n c l u s i o n 

In c o n c l u s i o n , we have determined t h a t Lambert f a i l e d t o 

e s t a b l i s h a prima f a c i e case of age d i s c r i m i n a t i o n under the 

a l t e r n a t i v e t e s t s e t out by the E l e v e n t h C i r c u i t C ourt of 

Appeals i n Barnes. Lambert's e v i d e n c e was not s u f f i c i e n t t o 

l e a d a r e a s o n a b l e f a c t - f i n d e r t o conclude t h a t Mazer i n t e n d e d 

t o d i s c r i m i n a t e a g a i n s t Lambert on the b a s i s of h i s age when 

Mike d e c i d e d t o d i s c h a r g e Lambert. In a d d i t i o n , even i f 

Lambert had e s t a b l i s h e d a prima f a c i e case of age 

d i s c r i m i n a t i o n , we conclude t h a t Lambert was unable t o c r e a t e 

a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g whether Mazer's 

p r o f f e r e d reason f o r the d i s c h a r g e -- d i s s a t i s f a c t i o n w i t h 

Lambert's performance of h i s p u r c h a s i n g and a d v e r t i s i n g d u t i e s 

-- was a mere p r e t e x t f o r age d i s c r i m i n a t i o n . A c c o r d i n g l y , we 

a f f i r m the summary judgment e n t e r e d i n f a v o r of Mazer. 
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AFFIRMED. 

Thompson, P.J., and P i t t m a n , J . , concur. 

Bryan and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 
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