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THOMAS, Judge. 

Percy Marsh ("the f a t h e r " ) and Heather Marsh Smith ("the 

mother") were d i v o r c e d i n J u l y 2005. The d i v o r c e judgment was 

based on an agreement o f the p a r t i e s t o share j o i n t l e g a l and 

p h y s i c a l custody of t h e i r o n l y c h i l d , a daughter, w i t h each 
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p a r e n t ' s h a v i n g p h y s i c a l c ustody of the daughter f o r one week 

a t a time and n e i t h e r p a r e n t ' s p a y i n g c h i l d s u p p o r t t o the 

o t h e r . B o t h p a r e n t s l i v e d i n M o b i l e County. The e v i d e n c e was 

u n d i s p u t e d t h a t , f o r two y e a r s , the j o i n t - c u s t o d y arrangement 

worked w e l l . 

I n August 2007, the f a t h e r f i l e d a p e t i t i o n r e q u e s t i n g 

the c o u r t t o f i n d the mother i n contempt of the d i v o r c e 

judgment because, he a l l e g e d , the mother had r e m a r r i e d and had 

moved t o M i s s i s s i p p i w i t h o u t g i v i n g him the n o t i c e r e q u i r e d by 

the Alabama P a r e n t - C h i l d R e l a t i o n s h i p P r o t e c t i o n A c t ("the 

A c t " ) , § 30-3-160 e t seq., A l a . Code 1975, the terms of which 

had been i n c o r p o r a t e d i n t o the d i v o r c e judgment. The f a t h e r 

a l s o r e q u e s t e d temporary custody of the daughter u n t i l such 

time as the mother r e l o c a t e d t o M o b i l e County. The mother 

f i l e d a p e t i t i o n t o modify the d i v o r c e judgment, s e e k i n g s o l e 

p h y s i c a l c ustody of the daughter and c h i l d s u p p o r t from the 

f a t h e r . The f a t h e r c o u n t e r p e t i t i o n e d f o r s o l e p h y s i c a l 

c ustody of the daughter and c h i l d s u p p o r t from the mother. 

On March 28, 2008, the f a t h e r f i l e d an emergency motion 

s e e k i n g temporary e x c l u s i v e c ustody of the daughter because, 

he a l l e g e d , the mother had g i v e n the daughter an overdose of 
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a p r e s c r i b e d m e d i c a t i o n and had attempted t o c o n c e a l t h a t f a c t 

from the f a t h e r . The mother responded t o the motion, 

a s s e r t i n g t h a t she had i n a d v e r t e n t l y g i v e n the daughter the 

wrong dosage of the m e d i c a t i o n , t h a t she had been e x t r e m e l y 

upset when she r e a l i z e d her m i s t a k e , t h a t she had taken the 

daughter t o a h o s p i t a l emergency room, t h a t the m e d i c a l s t a f f 

t h e r e had e x p r e s s e d no concerns about her p a r e n t i n g a b i l i t y , 

and t h a t she had not t r i e d t o c o n c e a l the i n c i d e n t from the 

f a t h e r . F o l l o w i n g a conf e r e n c e w i t h the t r i a l c o u r t and the 

daughter's g u a r d i a n ad l i t e m , the p a r t i e s agreed t o have the 

daughter remain i n the e x c l u s i v e c ustody of the f a t h e r pending 

a h e a r i n g on the f a t h e r ' s emergency motion. On A p r i l 16, 

2008, the f a t h e r agreed t o a l l o w the mother v i s i t a t i o n w i t h 

the daughter on a l t e r n a t i n g weekends pending t r i a l . 

The case was t r i e d on November 18, 2008. The ev i d e n c e 

i n d i c a t e d t h a t the mother had r e m a r r i e d i n August 2007 and had 

moved t o L u c e d a l e , M i s s i s s i p p i — a d i s t a n c e of e i t h e r 54 or 

67 m i l e s from the f a t h e r ' s home i n Theodore, Alabama, 

depending upon which e v i d e n c e the t r i a l c o u r t b e l i e v e d . The 

mother t e s t i f i e d t h a t , a f t e r she r e m a r r i e d and moved t o 

M i s s i s s i p p i , she d i d not work o u t s i d e the home because she 

3 



2080479 

wanted t o be a homemaker and she wanted " t o t a k e care of her 

c h i l d r e n . " A t the time of t r i a l , the daughter was s i x years 

o l d and was e n r o l l e d i n k i n d e r g a r t e n i n M o b i l e County. 

The mother t e s t i f i e d t h a t her husband's p a r e n t s , who are 

her next-door n e i g h b o r s i n L u c e d a l e , M i s s i s s i p p i , a l s o own a 

house i n Chickasaw, Alabama, and t h a t t h e y had a l l o w e d her t o 

l i v e i n t h a t house d u r i n g the time she had v i s i t a t i o n w i t h the 

daughter pending the t r i a l of t h i s case. 

The t r i a l c o u r t e n t e r e d a judgment on November 25, 2008, 

t h a t s t a t e d , i n p e r t i n e n t p a r t : 

"1. That the Motion f o r Contempt f i l e d by the 
[ f a t h e r ] was withdrawn, and the M o t i o n f o r Temporary 
Custody f i l e d by the [ f a t h e r ] i s now moot. 

"2. That the C o u r t f i n d s t h a t the [mother] 
r e s i d e s i n M o b i l e County when the minor c h i l d i s 
w i t h her. 

"3. That the C o u r t f i n d s t h a t t h e r e i s not a 
m a t e r i a l change i n c i r c u m s t a n c e s s u f f i c i e n t t o 
modify custody; t h e r e f o r e b o t h Motions t o M o d i f y 
Custody are hereby d e n i e d . 

"4. That the C o u r t r e a f f i r m s the custody and 
v i s i t a t i o n o r d e r as s e t out i n paragraphs s i x , 
seven, e i g h t , and n i n e of the Judgment of D i v o r c e 
p r e v i o u s l y e n t e r e d by t h i s C o u r t . " 

F o l l o w i n g the d e n i a l of h i s postjudgment motion, the f a t h e r 

t i m e l y a p pealed t o t h i s c o u r t . 
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The f a t h e r r a i s e s f i v e i s s u e s on a p p e a l : (1) t h a t the 

t r i a l c o u r t ' s f i n d i n g t h a t the mother " r e s i d e s i n M o b i l e 

County when the c h i l d i s w i t h h e r " i s c o n t r a r y t o Alabama law 

c o n c e r n i n g d o m i c i l e and c o n t r a r y t o the e v i d e n c e ; (2) t h a t the 

t r i a l c o u r t ' s n o - m a t e r i a l - c h a n g e - o f - c i r c u m s t a n c e s f i n d i n g i s 

c o n t r a r y t o the A c t and the e v i d e n c e ; (3) t h a t the t r i a l c o u r t 

e r r e d i n f a i l i n g t o e v a l u a t e the p a r t i e s ' c u s t o d y - m o d i f i c a t i o n 

r e q u e s t s i n l i g h t of the A c t ; (4) t h a t the t r i a l c o u r t e r r e d 

i n d e n y i ng the f a t h e r ' s r e q u e s t f o r s o l e p h y s i c a l c u s t o d y 

because (a) the e v i d e n c e was u n d i s p u t e d t h a t the mother had 

endangered the daughter's l i f e and (b) the c o u r t - a p p o i n t e d 

p s y c h o l o g i s t had recommended t h a t the f a t h e r have s o l e 

p h y s i c a l custody of the daughter; and (5) t h a t the t r i a l c o u r t 

e r r e d i n f a i l i n g t o award the f a t h e r an a t t o r n e y f e e . 

I s s u e s R e l a t e d t o the A c t 

N e i t h e r p a r t y argues t h a t the A c t does not a p p l y t o the 

f a c t s of t h i s case; we, t h e r e f o r e , assume t h a t i t a p p l i e s and 

t h a t , under the terms of the p a r t i e s ' d i v o r c e judgment, the 

daughter had two p r i n c i p a l r e s i d e n c e s , one w i t h the f a t h e r and 
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one w i t h the mother, b o t h of which were i n M o b i l e County. See 

§ 30-3-161(10)c., A l a . Code 1975. 1 

A. 

The f a t h e r argues t h a t the t r i a l c o u r t ' s f i n d i n g t h a t the 

mother " r e s i d e s i n M o b i l e County when the c h i l d i s w i t h h e r " 

i s c o n t r a r y t o Alabama law c o n c e r n i n g d o m i c i l e and the 

e v i d e n c e i n t h i s case. He contends t h a t , because the mother's 

d o m i c i l e was i n L u c e d a l e , M i s s i s s i p p i , she c o u l d not have 

1 S e c t i o n 30-3-161(10) d e f i n e s " p r i n c i p a l r e s i d e n c e of a 
c h i l d " as any of the f o l l o w i n g : 

"a. The r e s i d e n c e d e s i g n a t e d by a c o u r t t o be 
the p r i m a r y r e s i d e n c e of the c h i l d . 

"b. In the absence of a d e t e r m i n a t i o n by a 
c o u r t , the r e s i d e n c e a t which the p a r e n t s of a c h i l d 
whose change of p r i n c i p a l r e s i d e n c e i s a t i s s u e have 
e x p r e s s l y agreed t h a t the c h i l d w i l l p r i m a r i l y 
r e s i d e . 

" c . In the absence of a d e t e r m i n a t i o n by a 
c o u r t or an e x p r e s s agreement between the p a r e n t s of 
a c h i l d whose change of p r i n c i p a l r e s i d e n c e i s a t 
i s s u e , the r e s i d e n c e , i f any, a t which the c h i l d 
l i v e d w i t h the c h i l d ' s p a r e n t s , a p a r e n t , or a 
p e r s o n a c t i n g as a p a r e n t , f o r a t l e a s t s i x 
c o n s e c u t i v e months o r , i n the case of a c h i l d l e s s 
than s i x months of age, the r e s i d e n c e a t which the 
c h i l d l i v e d from b i r t h w i t h the c h i l d ' s p a r e n t s , a 
p a r e n t , or a person a c t i n g as a p a r e n t . P e r i o d s of 
temporary absence from such r e s i d e n c e are counted as 
p a r t of the p e r i o d of r e s i d e n c e . " 
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" r e s i d e d " i n M o b i l e County a f t e r her r e l o c a t i o n t o 

M i s s i s s i p p i . The f o l l o w i n g exchange o c c u r r e d on d i r e c t 

e x a m i n a t i o n of the mother: 

"Q. [By the mother's c o u n s e l : ] Now, you have 
e s t a b l i s h e d a second home or r e s i d e n c e i n 
Chickasaw. T e l l us t h a t a d d r e s s . 

"A. I t ' s 301 Fox S t r e e t , Chickasaw. 

"Q. And who owns t h a t p r o p e r t y ? 

"A. [My husband's] mom and dad. 

"Q. The ones t h a t l i v e next door t o you — 

"A. Yes. 

"Q. — i n Luc e d a l e ? 

"A. Bobbie and S m i t t y Smith. 

"Q. A l l r i g h t . What was your reason f o r 
e s t a b l i s h i n g t h a t r e s i d e n c e ? 

"A. Because [the f a t h e r ] was unhappy t h a t I was — 
and h i s lawyer was unhappy t h a t I was i n 
M i s s i s s i p p i . So t o make them happy, I moved t o 
— and t o make [the g u a r d i a n ad l i t e m ] happy, I 
moved t o Chickasaw. 

II 

"Q. How o f t e n have you been t h e r e a t t h a t r e s i d e n c e 
i n Chickasaw? 

"A. When I have [the d a u g h t e r ] , we are t h e r e i n 
Chickasaw." 
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On c r o s s - e x a m i n a t i o n , the mother acknowledged t h a t her 

"pri m a r y , permanent r e s i d e n c e " was i n L u c e d a l e , M i s s i s s i p p i , 

and t h a t she d i d not i n t e n d t o move t o Chickasaw permanently. 

Based on the f o r e g o i n g t e s t i m o n y , i t appears t o be 

u n d i s p u t e d t h a t the mother's d o m i c i l e was, i n f a c t , i n 

M i s s i s s i p p i . The f a c t t h a t the mother was d o m i c i l e d i n 

M i s s i s s i p p i , however, does not make the t r i a l c o u r t ' s f i n d i n g 

t h a t the mother " r e s i d e s i n M o b i l e County when the c h i l d i s 

w i t h h e r " er r o n e o u s . "'While a per s o n may have o n l y one 

d o m i c i l e ( h i s permanent [ l e g a l ] r e s i d e n c e and p r i n c i p a l 

e s t a b l i s h m e n t ) , he may as a ma t t e r of f a c t have more than one 

r e s i d e n c e ( h i s a c t u a l d w e l l i n g p l a c e , or where he a c t u a l l y 

l i v e s ) . ' " C r o s s e t t v. S t . L o u i s F i r e & Marine I n s . Co., 289 

A l a . 598, 603, 269 So. 2d 869, 872 (1972) ( q u o t i n g Manuel v.  

American Employees I n s . Co., 228 So. 2d 321, 322 (La. Ct. App. 

1969)). See a l s o Ex p a r t e Ferguson, 15 So. 3d 520 ( A l a . C i v . 

App. 2008). 

C l e a r l y , one who i s d o m i c i l e d i n M i s s i s s i p p i can have an 

a c t u a l d w e l l i n g p l a c e or r e s i d e n c e i n Alabama. We, t h e r e f o r e , 

r e j e c t the f a t h e r ' s argument t h a t the t r i a l c o u r t ' s f i n d i n g 

t h a t the mother " r e s i d e s i n M o b i l e County when the c h i l d i s 
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w i t h h e r " was unsupported by the law. We a l s o r e j e c t the 

f a t h e r ' s argument t h a t the f i n d i n g was unsupported by the 

e v i d e n c e , because the p a r t i e s agree t h a t t h e y had reached a 

p r e t r i a l s e t t l e m e n t t h a t the mother would, pending the t r i a l 

of t h i s case, e x e r c i s e her v i s i t a t i o n r i g h t s i n M o b i l e County. 

A l t h o u g h the t r i a l c o u r t ' s f i n d i n g was not e r r o n e o u s , e i t h e r 

as a matter of law or f a c t , i t was b e s i d e the p o i n t . The A c t 

does not speak i n terms of e i t h e r " d o m i c i l e " or " r e s i d e n c e . " 

I t speaks i n terms of " p r i n c i p a l r e s i d e n c e . " The t r i a l 

c o u r t ' s f i n d i n g d i d not address the d i s p u t e d i s s u e under the 

Ac t -- which was not whether the mother was d o m i c i l e d i n 

M i s s i s s i p p i or whether she r e s i d e d i n M o b i l e County p u r s u a n t 

t o a pendente l i t e agreement -- but whether the p a r t i e s ' 

j o i n t - c u s t o d y arrangement s h o u l d be m o d i f i e d i n view of the 

mother's a d m i t t e d change of p r i n c i p a l r e s i d e n c e t o another 

s t a t e -- a change t h a t n e c e s s a r i l y r e s u l t e d i n changing one 

of the daughter's two p r i n c i p a l r e s i d e n c e s t o another s t a t e . 

See § 30-3-162(b), A l a . Code 1975. 

B. 

The f a t h e r contends t h a t the t r i a l c o u r t ' s d e t e r m i n a t i o n 

t h a t t h e r e was "not a m a t e r i a l change i n c i r c u m s t a n c e s 
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s u f f i c i e n t t o mo d i f y c u s t o d y " was erroneous as a matter of law 

and f a c t . He m a i n t a i n s t h a t , p u r s u a n t t o the A c t , the 

mother's r e l o c a t i o n was an event t h a t c o n s t i t u t e d a m a t e r i a l 

change i n c i r c u m s t a n c e s as a matter of law. 

P r e - A c t caselaw i n d i c a t e d t h a t "a change i n a c u s t o d i a l 

p a r e n t ' s r e s i d e n c e [was] a f a c t o r t o be c o n s i d e r e d i n 

d e t e r m i n i n g whether a m a t e r i a l change of c i r c u m s t a n c e s ha[d] 

o c c u r r e d . " Means v. Means, 512 So. 2d 1386, 1388 ( A l a . C i v . 

App. 1987) (emphasis added). See a l s o C a r r o l l v. C a r r o l l , 902 

So. 2d 696 ( A l a . C i v . App. 2004); Pons v. P h i l l i p s , 406 So. 

2d 932 ( A l a . C i v . App. 1981); and Cheatham v. Cheatham, 344 

So. 2d 525 ( A l a . C i v . App. 1977). A l t h o u g h t h i s c o u r t has 

never e x p r e s s l y h e l d t h a t the A c t changed t h a t r u l e , such t h a t 

a change i n the p r i n c i p a l r e s i d e n c e of a c h i l d c o n s t i t u t e s , 

i p s o f a c t o , a " m a t e r i a l change i n c i r c u m s t a n c e s " under the 

A c t , a r e a d i n g of the A c t i t s e l f and our d e c i s i o n s 

i n t e r p r e t i n g i t i n d i c a t e t h a t the f a t h e r ' s argument i s 

c o r r e c t . S e c t i o n 30-3-169.4, A l a . Code 1975, p r o v i d e s t h a t 

" t h e r e s h a l l be a r e b u t t a b l e presumption t h a t a change of 

p r i n c i p a l r e s i d e n c e of a c h i l d i s not i n the b e s t i n t e r e s t of 

the c h i l d . " See T o l e r v. T o l e r , 947 So. 2d 416 ( A l a . C i v . 
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App. 2006). A change of c i r c u m s t a n c e t h a t i s , by s t a t u t e , 

presumed not t o be i n the b e s t i n t e r e s t of a c h i l d i s 

n e c e s s a r i l y a m a t e r i a l change. Cf. K.E.W. v. T.W.E., 990 So. 

2d 375, 382 ( A l a . C i v . App. 2007) ( h o l d i n g t h a t "the m a r r i a g e 

of a c u s t o d i a l p a r e n t t o a r e g i s t e r e d c r i m i n a l sex o f f e n d e r 

c o n s t i t u t e s a m a t e r i a l change of c i r c u m s t a n c e s [and] t h a t , as 

a matter of law, i t i s not i n the b e s t i n t e r e s t s of the c h i l d 

t o share a l i v i n g arrangement w i t h a s t e p p a r e n t who i s a 

r e g i s t e r e d c r i m i n a l sex o f f e n d e r " ) . 

The t r i a l c o u r t ' s erroneous c o n c l u s i o n t h a t t h e r e had 

been no m a t e r i a l change of c i r c u m s t a n c e s f l o w e d from i t s 

f a c t u a l l y c o r r e c t but l e g a l l y i m m a t e r i a l f i n d i n g t h a t the 

mother " r e s i d e s i n M o b i l e County when the c h i l d i s w i t h h e r . " 

I t appears t h a t the t r i a l c o u r t d e c i d e d t h a t the p a r t i e s ' 

o r i g i n a l j o i n t - c u s t o d y arrangement was s t i l l workable because 

the mother had been e x e r c i s i n g her v i s i t a t i o n r i g h t s i n M o b i l e 

County p u r s u a n t t o a pendente l i t e agreement. However, the 

t r i a l c o u r t ' s judgment d i d not r e q u i r e the mother t o c o n t i n u e 

t o e x e r c i s e her v i s i t a t i o n or c u s t o d i a l r i g h t s i n M o b i l e 

County as a c o n d i t i o n of m a i n t a i n i n g j o i n t c u s t o d y of the 

c h i l d , nor d i d i t o t h e r w i s e p l a c e any r e s t r i c t i o n s on i t s 
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r e a f f i r m a t i o n of the c u s t o d y and v i s i t a t i o n p r o v i s i o n s of the 

p a r t i e s ' d i v o r c e judgment. Because n o t h i n g i n the t r i a l 

c o u r t ' s judgment would p r e v e n t the mother from e x e r c i s i n g her 

c u s t o d i a l p e r i o d s w i t h the c h i l d i n M i s s i s s i p p i , we cannot 

conclude t h a t the t r i a l c o u r t ' s judgment was r e s p o n s i v e t o the 

p l e a d i n g s or f a i t h f u l t o the concerns u n d e r l y i n g the passage 

of the A c t . 

C. 

The f a t h e r i n s i s t s t h a t the t r i a l c o u r t e r r e d i n f a i l i n g 

t o e v a l u a t e the p a r t i e s ' c u s t o d y - m o d i f i c a t i o n r e q u e s t s i n 

l i g h t of the A c t . S p e c i f i c a l l y , he a s s e r t s t h a t because the 

t r i a l c o u r t found t h a t the mother was a r e s i d e n t of M o b i l e 

County d u r i n g the time she had the daughter i n her c u s t o d y 

pending the t r i a l of t h i s case, the c o u r t f a i l e d t o a p p l y the 

p resumption of § 30-3-169.4 and f a i l e d t o a l l o c a t e the burdens 

of p r o o f a t t e n d a n t t o t h a t presumption p r o p e r l y . We agree. 

The t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the mother " r e s i d e s i n 

M o b i l e County when the c h i l d i s w i t h h e r , " i n e f f e c t , bypassed 

b o t h p a r t i e s ' c u s t o d y - m o d i f i c a t i o n p e t i t i o n s and s h o r t -

c i r c u i t e d the r e q u i r e m e n t s of the A c t . 

12 
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Based on our d i s p o s i t i o n of t h i s case, i t i s unnecessary 

t o address the f a t h e r ' s r e m a i n i n g arguments. 

C o n c l u s i o n 

We r e v e r s e the judgment of the M o b i l e C i r c u i t C ourt and 

remand t h i s cause w i t h i n s t r u c t i o n s t o a d j u d i c a t e the p a r t i e s ' 

c u s t o d y - m o d i f i c a t i o n p e t i t i o n s i n l i g h t of the p r o v i s i o n s of 

the A c t and i n l i g h t of the evi d e n c e a l r e a d y p r e s e n t e d t o the 

c o u r t -- i n c l u d i n g the u n d i s p u t e d e v i d e n c e t h a t , by r e l o c a t i n g 

t o L u c e d a l e , M i s s i s s i p p i , the mother has changed her p r i n c i p a l 

r e s i d e n c e (and n e c e s s a r i l y one of the c h i l d ' s two p r i n c i p a l 

r e s i d e n c e s ) t o a d i f f e r e n t s t a t e . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n and Bryan, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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