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F a c t s and P r o c e d u r a l H i s t o r y 

On September 30, 2003, T a y l o r sued Goodyear T i r e & Rubber 

Company, I n c . ("Goodyear"), s e e k i n g w o r kers' compensation 

b e n e f i t s f o r an i n j u r y she had s u s t a i n e d t h a t a l l e g e d l y 

r e s u l t e d from an a c c i d e n t a r i s i n g out of and i n the course of 

her employment w i t h Goodyear. T a y l o r a l s o a s s e r t e d a c l a i m of 

r e t a l i a t o r y d i s c h a r g e a g a i n s t Goodyear. Goodyear answered the 

c o m p l a i n t on October 31, 2003. A f t e r a t r i a l , the t r i a l c o u r t 

e n t e r e d an o r d e r on December 14, 2007, s t a t i n g : 

" T h i s i s a worker's compensation case i n which 
[ T a y l o r ] c l a i m s t o have s u f f e r e d compensable 
i n j u r i e s t o her r i g h t s h o u l d e r , c e r v i c a l s p i n e and 
low back w h i l e w o r k i n g f o r [ G o o d y e a r ] on August 19, 
2002. [ G o o d y e a r ] does not deny t h a t she i n j u r e d her 
r i g h t s h o u l d e r as c l a i m e d , but d e n i e s t h a t 
[ T a y l o r ' s ] i n j u r i e s t o her c e r v i c a l s p i n e and low 
back were caused by an o n - t h e - j o b a c c i d e n t . Having 
c o n s i d e r e d the p a r t i e s ' s t i p u l a t i o n s , [ T a y l o r ' s ] 
t e s t i m o n y , the voluminous m e d i c a l r e c o r d s and the 
a p p l i c a b l e law, the Court f i n d s and c o n c l u d e s as 
f o l l o w s : 

" F a c t u a l F i n d i n g s 

" [ T a y l o r and Goodyear] were s u b j e c t t o the 
Alabama Worker's Compensation S t a t u t e a t a l l times 
p e r t i n e n t t o the C o u r t ' s r u l i n g s i n t h i s case. The 
r e l a t i o n s h i p of employer and employee e x i s t e d 
between [Goodyear and T a y l o r ] on August 19, 2002, 
the date of her a l l e g e d i n j u r i e s . As of t h a t d a t e , 
[ T a y l o r ] had an average weekly wage of $1,156.16. 
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"With r e g a r d t o her r i g h t s h o u l d e r i n j u r y , 
[Goodyear] p a i d [ T a y l o r ] temporary t o t a l d i s a b i l i t y 
compensation over 18.71 weeks a t $569.00 per week, 
temporary p a r t i a l d i s a b i l i t y compensation f o r 176 
days i n the t o t a l sum of $9,020.58 and her m e d i c a l 
expenses a r i s i n g from t h a t i n j u r y . While [Goodyear] 
has p a i d m e d i c a l expenses of $2,948.34 a r i s i n g from 
her a l l e g e d low back i n j u r y , i t has p a i d no 
d i s a b i l i t y compensation r e l a t i v e t o t h a t c l a i m . 

"While a t work on August 19, 2002, [ T a y l o r ] 
e x p e r i e n c e d problems w i t h a machine used i n her 
s p l i c i n g work. She pushed and l i f t e d a p o r t i o n of 
the machine d e s c r i b e d as a c a r o u s e l when, a c c o r d i n g 
t o [ T a y l o r ' s ] t r i a l t e s t i m o n y , she f e l t a p u l l i n 
her r i g h t arm and the back of her r i g h t s h o u l d e r . 

" R i g h t Shoulder I n j u r y . 

" [ T a y l o r ] went t o the D e c atur G e n e r a l H o s p i t a l 
emergency department on August 21, 2002, where she 
complained of r i g h t s h o u l d e r and upper arm p a i n . The 
next day she r e p o r t e d her i n j u r y t o [Goodyear], and 
a f i r s t r e p o r t of i n j u r y was p r e p a r e d which s t a t e d 
t h a t she s u s t a i n e d a s t r a i n t o her r i g h t s h o u l d e r . 
[Goodyear] r e f e r r e d her t o Dr. M i c h a e l Lowery who 
d i a g n o s e d [ T a y l o r ' s ] i n j u r y as a r i g h t s h o u l d e r 
s t r a i n . He r e f e r r e d her f o r p h y s i c a l t h e r a p y and 
p l a c e d her on r e s t r i c t e d duty a t work. [ T a y l o r ] 
c o n t i n u e d t o see Dr. Lowery f o r t r e a t m e n t of her 
r i g h t s h o u l d e r p a i n , as w e l l as o t h e r c o m p l a i n t s , 
t hrough J u l y , 2003. He m a i n t a i n e d a d i a g n o s i s of 
c h r o n i c r i g h t s h o u l d e r p a i n . Around August 1, 2003, 
[ T a y l o r ] r e q u e s t e d t o be seen by an o r t h o p e d i c 
surgeon because she f e l t t h a t no s a t i s f a c t o r y 
p r o g r e s s was b e i n g made i n e l i m i n a t i n g her r i g h t 
s h o u l d e r p a i n . 

"Dr. John Greco saw [ T a y l o r ] on August 8, 2003, 
f o r her s h o u l d e r i n j u r y . About a month l a t e r , he 
d i a g n o s e d a r i g h t s h o u l d e r impingement and 
recommended s u r g e r y . Dr. Greco on September 30, 

3 



2080459 

2003, performed a r i g h t s h o u l d e r decompression and 
AC j o i n t r e s e c t i o n on [ T a y l o r ] and then r e f e r r e d her 
f o r p o s t - o p [ e r a t i v e ] p h y s i c a l t h e r a p y . He p l a c e d her 
a t maximum m e d i c a l improvement as of November 24, 
2003, w i t h permanent p a r t i a l p h y s i c a l impairment 
r a t i n g s of 5% t o the upper r i g h t e x t r e m i t y and 3% t o 
the body as a whole. A l t h o u g h he a u t h o r i z e d her t o 
r e t u r n t o work w i t h o u t r e s t r i c t i o n s , she d i d not do 
so. 

"Dr. Greco r e f e r r e d [ T a y l o r ] f o r a f u n c t i o n a l 
c a p a c i t i e s e v a l u a t i o n which was performed by the 
H u n t s v i l l e H o s p i t a l Return t o Work program on 
January 6, 2004. A f t e r the e v a l u a t i o n , the f o l l o w i n g 
r e s t r i c t i o n s were recommended f o r [ T a y l o r ] f l o o r t o 
w a i s t l i f t maximum of 25 pounds; w a i s t t o overhead 
l i f t maximum of 10 pounds; h o r i z o n t a l l i f t maximum 
of 25 pounds; s t a t i c p u s h i n g a b i l i t y maximum of 36 
pounds of f o r c e ; s t a t i c p u l l i n g a b i l i t y maximum of 
60 pounds of f o r c e ; r i g h t g r i p p i n g a b i l i t y maximum 
of 60 pounds PSI [per square i n c h ] ; l e f t g r i p p i n g 
a b i l i t y maximum of 60 pounds P S I ; f r o n t c a r r y i n g 
a b i l i t y maximum of 25 pounds; r i g h t hand c a r r y i n g 
a b i l i t y maximum of 20 pounds; l e f t upper e x t r e m i t y 
c a r r y i n g a b i l i t y maximum of 25 pounds; and h i g h 
a b i l i t i e s t o work w i t h arms above s h o u l d e r l e v e l , t o 
work i n the f o r w a r d bent p o s i t i o n w h i l e e i t h e r 
s i t t i n g or s t a n d i n g , t o p e r f o r m r o t a t i o n a l 
a c t i v i t i e s w h i l e e i t h e r s i t t i n g or s t a n d i n g , t o 
squat, t o s i t , t o s t a n d , t o walk, t o b a l a n c e and t o 
p e r f o r m c o o r d i n a t i o n a c t i v i t i e s w i t h b o t h the r i g h t 
and l e f t upper e x t r e m i t i e s . I t was f e l t t h a t 
[ T a y l o r ] would have d i f f i c u l t y w o r k i n g i n a s t a t i c 
deep crouch p o s i t i o n or c r a w l i n g because of an o l d 
knee i n j u r y . 

"Dr. Greco agreed w i t h the recommendations from 
the f u n c t i o n a l c a p a c i t i e s e v a l u a t i o n . [ T a y l o r ] 
c o n t i n u e d t o c o n s u l t him o f f and on through 2004 and 
2005 w i t h her c o m p l a i n t s of r i g h t s h o u l d e r p a i n . He 
o r d e r e d a d d i t i o n a l d i a g n o s t i c s t u d i e s and gave her 
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i n j e c t i o n s f o r t e n d o n i t i s , but d i d not change h i s 
d i a g n o s i s or impairment r a t i n g s . 

had a 
"While s e r v i n g i n the m i l i t a r y i n 1991, [ T a y l o r ] 

r i g h t s h o u l d e r i n j u r y f o r which s u r g e r y was 
r e q u i r e d . The V e t e r a n s A d m i n i s t r a t i o n a s s i g n e d a 10% 
impairment r a t i n g on account of t h a t i n j u r y . 

" [ T a y l o r ] t e s t i f i e d a t t r i a l t h a t she c o n t i n u e s 
t o have problems w i t h her r i g h t s h o u l d e r , as w e l l as 
p a i n i n her r i g h t arm and s w e l l i n g i n her r i g h t 
hand. She contends t h a t she cannot r a i s e her r i g h t 
arm above s h o u l d e r l e v e l , but b e l i e v e s t h a t she can 
work w i t h i n the temporary r e s t r i c t i o n s imposed by 
Dr. Lowery i n January, 2003, b e f o r e Dr. Greco d i d 
s u r g e r y , which i n c l u d e d l i f t i n g no more than 15 
pounds from f l o o r t o w a i s t , l i f t i n g no more than 10 
pounds from w a i s t t o overhead, w o r k i n g f o r l i m i t e d 
p e r i o d s of time a t or above s h o u l d e r l e v e l , no 
c r a w l i n g or s t o o p i n g , p u s h i n g no more than 40 
pounds, r e s t r i c t e d bending and s i t t i n g o c c a s i o n a l l y . 

" I t i s the C o u r t ' s c o n c l u s i o n t h a t [ T a y l o r ] 
s u f f e r e d a s c h e d u l e d i n j u r y t o her r i g h t arm w h i l e 
w o r k i n g f o r [Goodyear] on August 19, 2002. Taking 
her c o n t i n u e d p a i n and i t s o t h e r f i n d i n g s i n t o 
c o n s i d e r a t i o n , the Court i s r e a s o n a b l y s a t i s f i e d 
t h a t [ T a y l o r ] has s u s t a i n e d a 15% permanent p a r t i a l 
impairment t o her r i g h t arm. 

"  

" C e r v i c a l Spine I n j u r y . 

" A c c o r d i n g t o the emergency department r e c o r d s 
of D e c atur G e n e r a l H o s p i t a l , when [ T a y l o r ] r e p o r t e d 
t h e r e on August 21, 2002, her neck and back appeared 
normal, were not t e n d e r and e x h i b i t e d a p a i n l e s s 
range of motion. When she was examined by Dr. Lowery 
d u r i n g a f o l l o w - u p v i s i t about a month l a t e r , he 
noted t h a t [ T a y l o r ] had m i l d t e n d e r n e s s i n the C4-7 
area of her c e r v i c a l s p i n e . On h i s r e f e r r a l , she 
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underwent an MRI on October 1, 2002, from which the 
r a d i o l o g i s t made the f o l l o w i n g f i n d i n g s : m i l d b u l g e s 
a t C3-4 and C4-5 w i t h no h e r n i a t i o n or s t e n o s i s ; 
m i n i m a l d i s c p r o t r u s i o n a t C5-6 of undetermined 
c l i n i c a l s i g n i f i c a n c e ; and no areas of abnormal 
c e r v i c a l c o r d s i g n a l . In h i s o f f i c e notes of October 
1 and December 4, 2002, Dr. Lowery mentioned t h a t 
she had p e r s i s t e n t neck p a i n w i t h p o s s i b l e d i s k 
p a t h o l o g y and r i g h t c e r v i c a l and s h o u l d e r p a i n . He 
sent her f o r c o n d i t i o n i n g and work h a r d e n i n g and 
when he saw her a g a i n on January 23, 2003, Dr. 
Lowery n o t e d t h a t [ T a y l o r ] had c o n t i n u e d r i g h t 
c e r v i c a l t i g h t n e s s . 

" [ T a y l o r ] went back t o the D e c atur G e n e r a l 
H o s p i t a l emergency department on March 16, 2003, 
w i t h c o m p l a i n t s of r i g h t s h o u l d e r , l a t e r a l neck and 
r i g h t l e g p a i n . D u r i n g a subsequent v i s i t t o the 
emergency department on A p r i l 23, 2003, her c h i e f 
symptoms were r i g h t s h o u l d e r and arm p a i n , a l t h o u g h 

notes mention a c e r v i c a l s t r a i n from the m e d i c a l 
l i f t i n g . 

" I n A p r i l , 2004, Dr. Lowery o r d e r e d another MRI 
f o r [ T a y l o r ] which d i s c l o s e d a s l i g h t b u l g e a t C3-4 
w i t h no h e r n i a t i o n and minimal encroachment upon the 
s p i n a l c a n a l . I n s o f a r as the Court can determine 
from the m e d i c a l c h a r t s a d m i t t e d i n t o e v i d e n c e , 
n e i t h e r Dr. Lowery nor any of the o t h e r p h y s i c i a n s 
who examined and/or t r e a t e d [ T a y l o r ] d u r i n g 2003, 
2004 and 2005 a t t r i b u t e d any s i g n i f i c a n c e t o the MRI 
f i n d i n g s , gave any o p i n i o n about whether or not she 
s u s t a i n e d an i n j u r y t o her c e r v i c a l s p i n e on August 
19, 2002, or a s s i g n e d a permanent impairment a r i s i n g 
from one or more b u l g i n g c e r v i c a l d i s c s . 

"The e v i d e n c e b e f o r e the Court i s i n s u f f i c i e n t 
t o e s t a b l i s h a c a u s a l c o n n e c t i o n , e i t h e r l e g a l l y or 
m e d i c a l l y , between the August 19, 2002, o n - t h e - j o b 
l i f t i n g i n c i d e n t and any abnormal or b u l g i n g d i s c s 
i n [ T a y l o r ' s ] c e r v i c a l s p i n e . While she may have 
e x p e r i e n c e d neck p a i n and s t i f f n e s s , t h e y j u s t as 
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l i k e l y c o u l d have r e s u l t e d from her r i g h t s h o u l d e r 
i n j u r y as from a s e p a r a t e i n j u r y t o her c e r v i c a l 
s p i n e . In any event, t h e r e i s no s u b s t a n t i a l p r o o f 
t h a t the a l l e g e d c e r v i c a l i n j u r y has caused a 
temporary t o t a l or permanent p a r t i a l impairment f o r 
which [ T a y l o r ] i s e n t i t l e d t o worker's compensation 
b e n e f i t s . 

"Low Back I n j u r y . 

"As n oted above, when [ T a y l o r ] went f o r 
emergency m e d i c a l c a r e two days a f t e r her o n - t h e - j o b 
l i f t i n g i n j u r y , the r e c o r d s show t h a t she complained 
o n l y of r i g h t s h o u l d e r and arm p a i n . E x a m i n a t i o n of 
her back was normal. D u r i n g her s i x v i s i t s t o Dr. 
Lowery from August 22 through September 25, 2002, he 
made no note of a lower back i n j u r y or lower back 
p a i n . The f i r s t r e p o r t of i n j u r y d a t e d August 22, 
2002, d i d not mention low back i n j u r y or p a i n . 

" D e s p i t e the f o r e g o i n g notes and r e c o r d s , 
[ T a y l o r ] t e s t i f i e d t h a t when she r e p o r t e d her 
i n j u r y , she s t a t e d t h a t she had p u l l e d muscles from 
her neck t o her lower back. A subsequent f i r s t 
r e p o r t of i n j u r y d a t e d F e b r u a r y 5, 2003, s t a t e d t h a t 
she i n j u r e d her back and had back p a i n which she 
a t t r i b u t e d t o the i n c i d e n t t h a t o c c u r r e d on August 
19, 2002. Dr. Lowery i n h i s October 3, 2002 o f f i c e 
note observed t h a t [ T a y l o r ] now was c o m p l a i n i n g of 
p a i n i n her lower back. He s e n t her t o p h y s i c a l 
t h e r a p y i n November, 2002. Toward the end of t h a t 
month she r e p o r t e d t h a t i n c r e a s e d bending a t work 
had worsened the p a i n i n her low back. 

" A f t e r s e e i n g [ T a y l o r ] i n e a r l y December, 2002, 
Dr. Lowery commented t h a t she r e p o r t e d low back p a i n 
w i t h no h i s t o r y of a d e f i n i t e i n j u r y and t h a t ' t h i s 
o c c u r r e d a f t e r her c u r r e n t i n j u r y . ' T h i s r e c o r d 
a p p a r e n t l y prompted [ T a y l o r ] t o f i l l out another 
p a t i e n t i n f o r m a t i o n sheet i n h i s o f f i c e i n which she 
s t a t e d t h a t she had e x p e r i e n c e d low back, b u t t o c k , 
h i p and t h i g h p a i n s i n c e August 19, 2002. In 
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Februar y , 2003, Dr. Lowery o r d e r e d an MRI of her 
lumbar s p i n e . I t r e v e a l e d t h a t the lumbar v e r t e b r a e 
were n o r m a l l y formed and a l i g n e d and t h a t t h e r e was 
a prominent f a c e t a r t h r o p a t h y a t L5-S1. A f t e r 
c o n s u l t i n g w i t h [ T a y l o r ] on A p r i l 24, 2003, Dr. 
Lowery made notes t h a t he saw no r e l a t i o n s h i p 
between her c o m p l a i n t s of low back and l e g p a i n and 
her i n i t i a l r e p o r t of r i g h t s h o u l d e r p a i n and 
di a g n o s e d her as h a v i n g c h r o n i c low back p a i n of 
undetermined c a u s a t i o n t h a t most l i k e l y was 
u n r e l a t e d t o her i n i t i a l r e p o r t of i n j u r y . 

" [ T a y l o r ] saw Dr. P h i l i p Maddox f o r her lower 
back p a i n i n A p r i l , 2003. He o r d e r e d another MRI 
which showed a s l i g h t b u l g i n g d i s c a t L4-L5. Another 
o r t h o p e d i c surgeon, Dr. B r i a n C a r t e r , made a 
d i a g n o s i s of p r o b a b l e s a c r o i l i a c j o i n t d y s f u n c t i o n . 
He agreed t h a t she s h o u l d c o n t i n u e w i t h p h y s i c a l 
t h e r a p y and a d m i n i s t e r e d s t e r o i d i n j e c t i o n s i n t o the 
s a c r o i l i a c j o i n t i n May and J u l y , 2003. 

"In August, 2003, [ T a y l o r ] began s e e i n g her 
f a m i l y d o c t o r , Dr. B r i a n Cost, f o r her low back 
p a i n . He r e f e r r e d her t o Dr. Cyrus Ghavam, an 
o r t h o p e d i c surgeon, who examined her and the most 
r e c e n t MRI. He o p i n e d t h a t t he MRI f i n d i n g s were 
normal, t h a t she e x h i b i t e d no n e u r o l o g i c d e f i c i t s , 
t h a t the f a c e t a r t h r o s i s r e f l e c t e d on the MRI was 
a p p r o p r i a t e t o [ T a y l o r ' s ] age and t h a t s u r g e r y was 
not an o p t i o n . 

" [ T a y l o r ] r e t u r n e d t o Dr. B r i a n C a r t e r i n 
August, 2004, f o r f u r t h e r e v a l u a t i o n of low back and 
h i p p a i n . He o r d e r e d a bone scan and s t a t e d i n h i s 
August 6 notes t h a t she had a s o f t t i s s u e s t r a i n 
type i n j u r y t h a t s h o u l d have g o t t e n b e t t e r and t h a t 
he was unable t o document a s p e c i f i c cause of her 
c o n t i n u e d p a i n . A f t e r r e v i e w i n g the bone scan 
r e s u l t s , he found i t t o be e s s e n t i a l l y normal and 
co n f i r m e d h i s d i a g n o s i s of a s a c r o i l i a c j o i n t 
s t r a i n . He a d m i n i s t e r e d another s t e r o i d i n j e c t i o n t o 
[ T a y l o r ' s ] s a c r o i l i a c j o i n t i n e a r l y September, 
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2004, and then sent her f o r more p h y s i c a l t h e r a p y . 
On October 25, 2004, she r e q u e s t e d t h a t the 
r e m a i n i n g p h y s i c a l t h e r a p y be c a n c e l l e d . At t h a t 
time Dr. C a r t e r made a f i n a l d i a g n o s i s of c h r o n i c 
s a c r o i l i a c j o i n t p a i n , s t a t e d t h a t he c o u l d not 
document any p a t h o l o g i c damage t h a t was r e l a t e d t o 
her i n i t i a l i n j u r y and t h a t c o u l d be c a u s i n g the low 
back, h i p and l e g p a i n t h a t she r e p o r t e d and p l a c e d 
her a t [maximum m e d i c a l improvement] w i t h a 5% whole 
body impairment. 

" H a v i n g s t u d i e d a t l e n g t h the m e d i c a l e v i d e n c e 
and h a v i n g c o n s i d e r e d [ T a y l o r ' s ] t e s t i m o n y , the 
C o u r t does not q u e s t i o n t h a t she s u f f e r s from 
p e r s i s t e n t low back, h i p and l e g p a i n . But the 
burden of p r o o f i s on her t o prove t h a t she s u f f e r e d 
some i n j u r y on August 19, 2002, t h a t i s c a u s i n g t h a t 
p a i n . Dr. [ G r e g o r y ] M i l l a r [ , a c h i r o p r a c t i c 
p h y s i c i a n , ] i s a compassionate man, but h i s o p i n i o n s 
do not outweigh the o p i n i o n s of Dr. Lowery and Dr. 
C a r t e r . Both are of the o p i n i o n t h a t whatever 
i n j u r i e s [ T a y l o r ] s u f f e r e d on August 19, 2002, are 
not r e l a t e d t o her on-going low back p a i n . Without 
s u b s t a n t i a l and c r e d i b l e e v i d e n c e of m e d i c a l 
c a u s a t i o n , [ T a y l o r ] cannot r e c o v e r worker's 
compensation b e n e f i t s f o r her c l a i m e d low back 
problems. 

" C o n c l u s i o n s 

" 1 . [ T a y l o r ] s u f f e r e d a compensable i n j u r y t o 
her r i g h t s h o u l d e r as the r e s u l t of an o n - t h e - j o b 
i n j u r y t h a t o c c u r r e d on August 19, 2002. 

"2. [ G o o d y e a r ] r e c e i v e d prompt and adequate 
n o t i c e of [ T a y l o r ' s ] i n j u r y t o her r i g h t s h o u l d e r . 

"3. [ T a y l o r ] has been p a i d a l l of the temporary 
t o t a l d i s a b i l i t y compensation t o which she i s 
e n t i t l e d f o r her r i g h t s h o u l d e r i n j u r y . 
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"4. [ T a y l o r ] s u s t a i n e d an 15% permanent p a r t i a l 
p h y s i c a l impairment from her r i g h t s h o u l d e r i n j u r y 
f o r which she i s e n t i t l e d t o permanent p a r t i a l 
d i s a b i l i t y compensation i n the amount of $7,326.00 
c a l c u l a t e d as f o l l o w s : 15% x 222 weeks x $220.00 per 
week. 

"5. [ T a y l o r ' s ] c l a i m s t h a t she s u f f e r e d 
permanent compensable i n j u r i e s t o her c e r v i c a l s p i n e 
and lower back are not s u p p o r t e d by the e v i d e n c e and 
are not due t o be compensated under the Alabama 
Worker's Compensation S t a t u t e . " 

(Emphasis added.) 

On J a n u a r y 11, 2008, T a y l o r f i l e d a n o t i c e of a p p e a l w i t h 

t h i s c o u r t . T h i s c o u r t d i s m i s s e d the appea l by an u n p u b l i s h e d 

o r d e r , s t a t i n g : 

"[T]he t r i a l c o u r t ... merely o r d e r e d s e p a r a t e 
t r i a l s f o r the r e t a l i a t o r y - d i s c h a r g e and w o r k e r s ' 
compensation c l a i m s p u r s u a n t t o Rule 4 2 ( b ) , A l a . R. 
C i v . P., and d i d not sever those c l a i m s p u r s u a n t t o 
Rule 21, A l a . R. C i v . P. [Thus,] the t r i a l c o u r t ' s 
December 14, 2007, o r d e r does not f u l l y a d j u d i c a t e 
a l l the p r e s e n t c o n t r o v e r s i e s between the p a r t i e s , 
l e a v i n g u n r e s o l v e d the c l a i m f o r r e t a l i a t o r y 
d i s c h a r g e . " 

T a y l o r v. Goodyear T i r e & Rubber Co. (No. 2070365, Dec. 4, 

2008). T h e r e a f t e r , on J a n u a r y 9, 2009, the t r i a l c o u r t 

e n t e r e d an o r d e r c e r t i f y i n g the December 14, 2007, o r d e r as a 

f i n a l judgment, p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P. 

T a y l o r f i l e d her n o t i c e of appea l on F e b r u a r y 19, 2009. 
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S t a n d a r d of Review 

the 
c a s e s : 

" S e c t i o n 25-5-81(e), A l a . Code 1975, p r o v i d e s 
s t a n d a r d of r e v i e w i n w o r k e r s ' compensation 

" ' ( 1 ) I n r e v i e w i n g the s t a n d a r d of 
p r o o f s e t f o r t h h e r e i n and o t h e r l e g a l 
i s s u e s , r e v i e w by the Court of C i v i l 
A p p e a l s s h a l l be w i t h o u t a presumption of 
c o r r e c t n e s s . 

" ' ( 2 ) I n r e v i e w i n g pure f i n d i n g s of 
f a c t , the f i n d i n g of the c i r c u i t c o u r t 
s h a l l not be r e v e r s e d i f t h a t f i n d i n g i s 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . ' 

" S u b s t a n t i a l e v i d e n c e i s ' " e v i d e n c e of such 
weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the 
e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r 
the e x i s t e n c e of the f a c t sought t o be proved."' Ex 
p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 262, 268 
( A l a . 1996) ( q u o t i n g West v. Founders L i f e Assurance  
Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)). 

"'Our r e v i e w i s r e s t r i c t e d t o a 
d e t e r m i n a t i o n of whether the t r i a l c o u r t ' s 
f a c t u a l f i n d i n g s are s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e . A l a . Code 1975, § 
2 5 - 5 - 8 1 ( e ) ( 2 ) . T h i s s t a t u t o r i l y mandated 
scope of r e v i e w does not p e r m i t t h i s c o u r t 
t o r e v e r s e the t r i a l c o u r t ' s judgment based 
on a p a r t i c u l a r f a c t u a l f i n d i n g on the 
ground t h a t s u b s t a n t i a l e v i d e n c e s u p p o r t s 
a c o n t r a r y f a c t u a l f i n d i n g ; r a t h e r , i t 
p e r m i t s t h i s c o u r t t o r e v e r s e the t r i a l 
c o u r t ' s judgment o n l y i f i t s f a c t u a l 
f i n d i n g i s not s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e . See Ex p a r t e M & D Mech.  
C o n t r a c t o r s , I n c . , 725 So. 2d 292 ( A l a . 
1998). A t r i a l c o u r t ' s f i n d i n g s of f a c t on 
c o n f l i c t i n g e v i d e n c e are c o n c l u s i v e i f they 
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are s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . 
Edwards v. J e s s e S t u t t s , I n c . , 655 So. 2d 
1012 ( A l a . C i v . App. 1995).' 

"Landers v. Lowe's Home C t r s . , I n c . , 14 So. 3d 144, 
151 ( A l a . C i v . App. 2007)." 

G.A. West & Co. v. McGhee, [Ms. 2070961, J u l y 17, 2009] 

So. 3d ___ , ___ ( A l a . C i v . App. 2009). 

D i s c u s s i o n 

I . 

On a p p e a l , T a y l o r f i r s t argues t h a t the t r i a l c o u r t e r r e d 

by t r e a t i n g her s h o u l d e r i n j u r y as a s c h e d u l e d i n j u r y t o the 

arm i n s t e a d of t r e a t i n g i t as an i n j u r y t o the body as a 

whole. T a y l o r notes t h a t the t r i a l c o u r t ' s judgment c o r r e c t l y 

found " t h a t T a y l o r had a r i g h t s h o u l d e r i n j u r y , t h a t she was 

t r e a t e d f o r the s h o u l d e r by Dr. Greco, and t h a t [Dr. Greco] 

performed r i g h t s h o u l d e r s u r g e r y on T a y l o r . " T a y l o r p o i n t s 

out t h a t , d e s p i t e those f i n d i n g s , the t r i a l c o u r t e r r o n e o u s l y 

c o n c l u d e d t h a t T a y l o r had s u f f e r e d a s c h e d u l e d i n j u r y t o her 

r i g h t arm. We agree. 

"I n A l a . Code 1975, § 2 5 - 5 - 5 7 ( a ) ( 3 ) a . , workmen's 
compensation b e n e f i t s f o r permanent p a r t i a l 
d i s a b i l i t y are based on an enumerated schedule which 
s e p a r a t e l y p r o v i d e s f o r the l o s s of c e r t a i n body 
p a r t s or members[, i n c l u d i n g the l o s s of an arm]. 
A l a . Code 1975, § 2 5 - 5 - 5 7 ( a ) ( 3 ) g . , bases b e n e f i t s i n 
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a l l o t h e r cases on the employee's l o s s of e a r n i n g 
a b i l i t y . " 

E.C. Corp. v. Kent, 618 So. 2d 1357, 1357 ( A l a . C i v . App. 

1992). 

T h i s c o u r t has s t a t e d t h a t "the s h o u l d e r i s not p a r t of 

the arm and where the i n j u r y i s t o the s h o u l d e r i t i s not 

p r o p e r t o base the award on the p r o p o r t i o n a t e l o s s t o the use 

of the arm." Thomason & A s s o c s . v. Jones, 48 A l a . App. 67, 

70, 261 So. 2d 899, 902 ( A l a . C i v . App. 1972) ( c i t i n g McCarty  

v. Campbell Plumbing Co., 45 A l a . App. 617, 619, 234 So. 2d 

895, 896 ( C i v . App. 1970)); see a l s o Werner Co. v. W i l l i a m s , 

871 So. 2d 845, 855 ( A l a . C i v . App. 2003) ( s t a t i n g t h a t "an 

i n j u r y t o the s h o u l d e r i s not an i n j u r y t o the arm"). In 

McCarty, a case analogous t o the p r e s e n t case, t h i s c o u r t 

s t a t e d t h a t 

"the t r i a l c o u r t e n t e r e d a F i n d i n g of F a c t and 
Decree c o n c l u d i n g t h a t [the employee] s u f f e r e d a 
s t e r n o c l a v i c u l a r s e p a r a t i o n on the r i g h t s i d e and 
t h a t [the employee] had s u f f e r e d a 5% permanent 
p a r t i a l d i s a b i l i t y of h i s r i g h t arm and a s s i g n e d a 
r e c o v e r y f o r permanent p a r t i a l d i s a b i l i t y based upon 
an i n j u r y t o the r i g h t arm." 

45 A l a . App. a t 619, 234 So. 2d a t 896. T h i s c o u r t n oted t h a t 

" [ t ] h e f a c t t h a t the use of [the employee's] arm was i m p a i r e d 

by the i n j u r y does not of i t s e l f b r i n g the i n j u r y w i t h i n the 
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c a t e g o r y of a s c h e d u l e d i n j u r y and thus w a r r a n t the b a s i s of 

the award f o r p a r t i a l l o s s of the use of the arm." 45 A l a . 

App. a t 620, 234 So. 2d a t 897. 

S i m i l a r l y , i n the p r e s e n t case, the t r i a l c o u r t found 

t h a t T a y l o r had s u f f e r e d an i n j u r y t o her r i g h t s h o u l d e r . 

A l t h o u g h T a y l o r ' s s h o u l d e r i n j u r y i m p a i r e d the use of her 

r i g h t arm, t h a t "does not of i t s e l f b r i n g the i n j u r y w i t h i n 

the c a t e g o r y of a s c h e d u l e d i n j u r y and thus w a r r a n t the b a s i s 

of the award f o r p a r t i a l l o s s of the use of the arm." I d . 

A c c o r d i n g l y , we conclude t h a t the t r i a l c o u r t e r r e d i n 

awarding p e r m a n e n t - p a r t i a l - d i s a b i l i t y b e n e f i t s based on a 

s c h e d u l e d i n j u r y t o T a y l o r ' s r i g h t arm. 

In cases of permanent d i s a b i l i t y f a l l i n g o u t s i d e the 

s c h e d u l e , the a p p r o p r i a t e measure f o r compensation i s the l o s s 

of e a r n i n g c a p a c i t y t r a c e a b l e t o the i n j u r y . See Ex p a r t e  

Rhea, 807 So. 2d 541, 545 ( A l a . 2001). A c c o r d i n g l y , we 

r e v e r s e the judgment and remand the case f o r the t r i a l c o u r t 

t o r e c a l c u l a t e the p e r m a n e n t - d i s a b i l i t y b e n e f i t s due T a y l o r 

based on the l o s s of e a r n i n g c a p a c i t y , i f any, T a y l o r i n c u r r e d 

as a r e s u l t of her s h o u l d e r i n j u r y . 
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I I . 

T a y l o r next argues t h a t the t r i a l c o u r t e r r e d i n f i n d i n g 

t h a t she had not s u f f e r e d a compensable i n j u r y t o her lower 

back. T a y l o r contends t h a t she p r e s e n t e d s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t she i n j u r e d her lower back w h i l e w o r k i n g on 

August 19, 2002. Indeed, T a y l o r s u b m i t t e d i n t o e v i d e n c e an 

" A s s o c i a t e Report of A c c i d e n t " form t h a t she f i l l e d out on 

which she noted t h a t she was e x p e r i e n c i n g " p a i n on the r i g h t 

s i d e from p u l l e d muscles from neck t o lower back" f o l l o w i n g 

the August 19, 2002, a c c i d e n t . T a y l o r a l s o s u b m i t t e d the 

m e d i c a l notes of Dr. B r i a n C a r t e r i n which Dr. C a r t e r 

i n d i c a t e d t h a t T a y l o r ' s back i n j u r y was c o v e r e d by w o r k ers' 

compensation 1 and t h a t the i n j u r y was p r o b a b l y a l i f t i n g , 

s t r a i n - t y p e i n j u r y . F u r t h e r , T a y l o r p o i n t s t o the t e s t i m o n y 

of Dr. Gregory M i l l a r , who a t t r i b u t e d T a y l o r ' s back i n j u r y t o 

her w o r k - r e l a t e d a c c i d e n t . 

1 T a y l o r notes t h a t Goodyear's w o r k e r s ' compensation 
i n s u r a n c e c a r r i e r had a u t h o r i z e d payment f o r a p o r t i o n of the 
t r e a t m e n t T a y l o r r e c e i v e d f o r her back i n j u r y . However, the 
f u r n i s h i n g of m e d i c a l t r e a t m e n t i s not a d m i s s i b l e t o prove 
l i a b i l i t y f o r w o r k ers' compensation b e n e f i t s . See Ex p a r t e 
S u n b e l t Transp., I n c . , [Ms. 2071110, May 8, 2009] So. 3d 

( A l a . C i v . App. 2009). 
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N e v e r t h e l e s s , the t r i a l c o u r t had b e f o r e i t s u f f i c i e n t 

e v i d e n c e t o conclude t h a t T a y l o r d i d not s u s t a i n an i n j u r y t o 

her lower back as a r e s u l t of the August 19, 2002, a c c i d e n t . 

S u b s t a n t i a l e v i d e n c e i n d i c a t e s t h a t T a y l o r d i d not i n i t i a l l y 

r e p o r t an i n j u r y t o her lower back but, r a t h e r , t h a t she 

i n i t i a l l y c l a i m e d t h a t she had i n j u r e d her back i n the August 

19, 2002, a c c i d e n t over a month l a t e r . See Davis v. Fabarc  

S t e e l Supply, I n c . , 469 So. 2d 114 ( A l a . C i v . App. 1985) 

( t e s t i m o n y of o r t h o p e d i c s p e c i a l i s t t h a t c l a i m a n t d i d not 

c omplain about s h o u l d e r i n j u r y u n t i l over month a f t e r work-

r e l a t e d a c c i d e n t t h a t i n j u r e d c l a i m a n t ' s f i n g e r s s u p p o r t e d 

f i n d i n g t h a t s h o u l d e r c o n d i t i o n was not o c c u p a t i o n a l i n 

n a t u r e ) . As n oted i n the t r i a l c o u r t ' s f i n d i n g s of f a c t , i n 

December 2002 Dr. M i c h a e l Lowery r e c o r d e d T a y l o r as 

a t t r i b u t i n g her back c o n d i t i o n t o no " d e f i n i t e i n j u r y and t h a t 

' t h i s o c c u r r e d a f t e r her c u r r e n t i n j u r y . ' " A statement made 

by an employee r e f u t i n g any employment r e l a t i o n between a 

h e a l t h c o n d i t i o n and an o c c u p a t i o n a l cause may be used by the 

t r i a l c o u r t t o support a f i n d i n g t h a t the c o n d i t i o n i s not 

w o r k - r e l a t e d . See, e.g., Knapp v. M i t t e r n i g h t B o i l e r Works,  

I n c . , 693 So. 2d 506, 509-10 ( A l a . C i v . App. 1997) (statement 
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of employee t o two coworkers t h a t he i n j u r e d h i s back over the 

weekend p i c k i n g up c h i l d s u p p o r t e d f i n d i n g t h a t i n j u r y was not 

w o r k - r e l a t e d ) ; Van Winkle v. Muscle Shoals Mack S a l e s , I n c . , 

628 So. 2d 905, 906 ( A l a . C i v . App. 1993) (employee's 

statement t o coworker a t t r i b u t i n g a n k l e i n j u r y t o r e c r e a t i o n a l 

a c c i d e n t s u p p o r t e d f i n d i n g t h a t i n j u r y was not w o r k - r e l a t e d ) . 

F i n a l l y , the t r i a l c o u r t had b e f o r e i t e v i d e n c e i n d i c a t i n g 

t h a t n e i t h e r Dr. Lowery nor Dr. C a r t e r b e l i e v e d t h a t T a y l o r ' s 

back c o n d i t i o n was r e l a t e d t o the August 19, 2002, a c c i d e n t . 

In cases i n v o l v i n g c o n f l i c t i n g e x p e r t t e s t i m o n y as t o m e d i c a l 

c a u s a t i o n , the t r i a l c o u r t has d i s c r e t i o n as t o the p r o p e r 

r e s o l u t i o n of t h a t d i s p u t e . See Crimson Indus., I n c . v.  

E l l e r , 771 So. 2d 1022, 1026 ( A l a . C i v . App. 1998). 

From T a y l o r ' s p e r s p e c t i v e , the r e c o r d i n d i c a t e s a t b e s t 

a d i s p u t e i n the s u b s t a n t i a l e v i d e n c e as t o the cause of her 

back i n j u r y . However, on a p p e a l , t h i s c o u r t must view the 

e v i d e n c e i n a l i g h t most f a v o r a b l e t o the t r i a l c o u r t ' s 

f i n d i n g s of f a c t . See F o r t James O p e r a t i n g Co. v. Stephens, 

996 So. 2d 833, 835 ( A l a . 2008). As e x p l a i n e d above, when 

s u b s t a n t i a l e v i d e n c e s u p p o r t s the f a c t u a l f i n d i n g s of the 

t r i a l c o u r t , t h i s c o u r t may not r e v e r s e the t r i a l c o u r t ' s 
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judgment because o t h e r s u b s t a n t i a l e v i d e n c e s u p p o r t s a f a c t u a l 

c o n c l u s i o n c o n t r a r y t o the f i n d i n g s made by the t r i a l c o u r t . 

See Landers v. Lowe's Home C t r s . , I n c . , s u p r a . Hence, we 

conclude t h a t the t r i a l c o u r t d i d not commit r e v e r s i b l e e r r o r 

i n f i n d i n g t h a t T a y l o r ' s back i n j u r y i s not w o r k - r e l a t e d . 

I I I . 

For the same reason, we r e j e c t T a y l o r ' s argument t h a t the 

t r i a l c o u r t e r r e d i n f i n d i n g t h a t she had not r e c e i v e d a 

compensable i n j u r y t o her c e r v i c a l s p i n e . A l t h o u g h T a y l o r 

p o i n t s t o s u b s t a n t i a l e v i d e n c e i n the r e c o r d i n d i c a t i n g t h a t 

the August 19, 2002, a c c i d e n t caused her neck p a i n , the t r i a l 

c o u r t had b e f o r e i t s u b s t a n t i a l e v i d e n c e , which i s c i t e d a t 

l e n g t h i n i t s f i n d i n g s of f a c t , t o i n d i c a t e o t h e r w i s e . 

"The e v i d e n c e c o n t a i n e d i n the r e c o r d meets the 
d e f i n i t i o n of ' s u b s t a n t i a l e v i d e n c e . ' 

" ' I f [ s u b s t a n t i a l e v i d e n c e s u p p o r t s the 
t r i a l c o u r t ' s f i n d i n g s of f a c t ] , then the 
judgment of the t r i a l c o u r t must be 
a f f i r m e d . The a p p e l l a t e c o u r t i s p r o h i b i t e d 
from r e w e i g h i n g the e v i d e n c e , i . e . , i t i s 
not t o c o n s i d e r whether i n i t s o p i n i o n the 
" s u b s t a n t i a l e v i d e n c e " b e f o r e the t r i a l 
c o u r t might have caused the a p p e l l a t e c o u r t 
-- i f i t had been the f a c t - f i n d e r -- t o 
f i n d the f a c t s t o be d i f f e r e n t from what 
the t r i a l c o u r t found them t o be.' 
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"Ex p a r t e Staggs, 825 So. 2d 820, 822 ( A l a . 2001). 
We cannot s u b s t i t u t e our judgment f o r t h a t of the 
t r i a l c o u r t . Ex p a r t e Kmart Corp., 812 So. 2d 1205 
( A l a . 2001). We may not r e v e r s e a judgment s i m p l y 
because we would have d e c i d e d the f a c t s d i f f e r e n t l y 
than the t r i a l c o u r t . I d . " 

B o i s e Cascade Corp. v. J a c k s o n , 997 So. 2d 1042, 1047 ( A l a . 

C i v . App. 2008). Because T a y l o r has f a i l e d t o persuade t h i s 

c o u r t t h a t the t r i a l c o u r t e r r e d i n f i n d i n g t h a t her a c c i d e n t 

d i d not cause an i n j u r y t o her neck, we cannot r e v e r s e the 

t r i a l c o u r t ' s judgment on t h i s p o i n t . 

IV. 

T a y l o r f i n a l l y argues t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g the amount of t e m p o r a r y - t o t a l - and temporary-

p a r t i a l - d i s a b i l i t y b e n e f i t s t o which T a y l o r i s e n t i t l e d . 

" T e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s are p a y a b l e t o 
an employee who i s unable t o p e r f o r m h i s or her 
t r a d e or t o o b t a i n r e a s o n a b l y g a i n f u l employment 
d u r i n g the h e a l i n g p e r i o d . Ex p a r t e M o n c r i e f , 627 
So. 2d 385 ( A l a . 1993). T e m p o r a r y - p a r t i a l - d i s a b i l i t y 
b e n e f i t s are p a y a b l e t o an employee who l o s e s p a r t 
of h i s or her e a r n i n g c a p a c i t y d u r i n g the h e a l i n g 
p e r i o d . See Alabama By-Products Co. v. L a n d g r a f f , 
248 A l a . 253, 27 So. 2d 215 (1946). The h e a l i n g 
p e r i o d i s the p e r i o d d u r i n g which an employee i s 
r e c o v e r i n g from the i n j u r i o u s consequences of the 
w o r k - r e l a t e d a c c i d e n t t o the p o i n t the employee's 
c o n d i t i o n s t a b i l i z e s , i . e . , the date the employee 
reaches [maximum m e d i c a l improvement]. See G.UB.MK.  
C o n s t r u c t o r s v. T r a f f a n s t e d t , 726 So. 2d 704, 709 
( A l a . C i v . App. 1998)." 
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Wright v. H a t l e y H e a l t h Care, I n c . , 980 So. 2d 1024, 1030 

( A l a . C i v . App. 2007). 

At the t r i a l , the p a r t i e s s t i p u l a t e d t h a t T a y l o r had 

i n j u r e d her r i g h t s h o u l d e r on August 19, 2002, t h a t Goodyear 

had p a i d T a y l o r t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s f o r 18.71 

weeks, t h a t Goodyear had t h e r e a f t e r p a i d T a y l o r 176 days of 

t e m p o r a r y - p a r t i a l - d i s a b i l i t y b e n e f i t s , and t h a t T a y l o r had 

reached maximum m e d i c a l improvement w i t h r e g a r d t o her 

s h o u l d e r i n j u r y on November 24, 2003. T a y l o r t e s t i f i e d , 

however, t h a t she had not r e c e i v e d any w o r k e r s ' compensation 

b e n e f i t s s i n c e A p r i l 5, 2003. In T a y l o r ' s b r i e f t o t h i s 

c o u r t , she argues t h a t she i s e n t i t l e d t o a d d i t i o n a l 

t e m p o r a r y - d i s a b i l i t y b e n e f i t s " t o the e x t e n t t h a t [those 

b e n e f i t s have] not been p a i d . " 

We note t h a t Dr. Lowery i n d i c a t e d t h a t T a y l o r was a b l e t o 

r e t u r n t o work on March 27, 2003. F u r t h e r , a f t e r T a y l o r ' s 

f u n c t i o n a l - c a p a c i t y e v a l u a t i o n i n A p r i l 2003, T a y l o r was 

c l e a r e d t o r e t u r n t o work. T a y l o r t e s t i f i e d , however, t h a t 

she d i d not i m m e d i a t e l y r e t u r n t o her j o b because she d e s i r e d 

t o get her back checked out f i r s t . Based on the f o r e g o i n g 

s u b s t a n t i a l e v i d e n c e , the t r i a l c o u r t r e a s o n a b l y c o u l d have 
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determined t h a t T a y l o r had s u f f i c i e n t l y h e a l e d from her 

s h o u l d e r i n j u r y i n A p r i l 2003 t o resume her j o b and t h a t any 

subsequent r e d u c t i o n i n pay was not due t o the o n l y c o n d i t i o n 

a t t r i b u t a b l e t o her w o r k - r e l a t e d a c c i d e n t , the s h o u l d e r 

i n j u r y . See Wri g h t , 980 So. 2d a t 1030 ("[T]he mere f a c t of 

unemployment does not make the employee e l i g i b l e f o r 

t e m p o r a r y - d i s a b i l i t y b e n e f i t s . ... The key i n q u i r y i s whether 

t h a t unemployment i s due t o the employee's i n a b i l i t y t o earn 

because of the w o r k - r e l a t e d i n j u r y . " ) . Thus, the t r i a l c o u r t 

d i d not e r r i n f a i l i n g t o award T a y l o r a d d i t i o n a l temporary-

d i s a b i l i t y b e n e f i t s . 2 

C o n c l u s i o n 

Based on the f o r e g o i n g , we r e v e r s e the t r i a l c o u r t ' s 

judgment t o the e x t e n t t h a t i t d e termined t h a t T a y l o r ' s r i g h t -

s h o u l d e r i n j u r y was a s c h e d u l e d i n j u r y , and we remand the 

cause f o r the t r i a l c o u r t t o r e c a l c u l a t e the permanent-

2 T a y l o r a l s o argues t h a t she s h o u l d be e n t i t l e d t o 
t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s from the date she reached 
maximum m e d i c a l improvement on her s h o u l d e r u n t i l the date she 
reached maximum m e d i c a l improvement on her back. Because we 
have a l r e a d y d e termined t h a t the t r i a l c o u r t p r o p e r l y found 
t h a t T a y l o r ' s back i n j u r y was not compensable, see s e c t i o n I I , 
we d e c l i n e t o r e v e r s e the t r i a l c o u r t ' s judgment on t h i s 
p o i n t . 
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d i s a b i l i t y b e n e f i t s t o which T a y l o r i s due. We a f f i r m the 

judgment i n a l l o t h e r r e s p e c t s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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